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COMMENTARIES 


ON THE 
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BOOK THE FOURTH. 

OF PUBLIC WRONGS. 


CHAPTER THE FIRST. 

OF THE NATURE OF CRIMES ; and 

THEIR PUNISHMENT. 


are now arrived at tlie fourtli and last branch of 
tliesc Commentaries; which treats of jnihlic or 

('rimes and iriisdcinrsnors. I'or we may remember tliat, in 
the beginning of the preceding volume wrongs were divided 
into two s})ecics : the one private^ and the other public. Pri- 
vate wrongs, which are frequently termed civil injuries, w'cre 
the subject of that entire book : we are now therefore, lastly, 
to proceed to the consideration of public wr(Migs, or crimes 
and misdemesnors ; with the means of their prevention and 
punishment. In the pursuit of which subject I shall consider, 
in the first place, the general nature of crimes and jiunish- 
ments; secondly, the persons capable of committing crimes; 
thirdly, their several degrees of guilt, as principals, or acces- 
saries ; fourthly, the several species of crimes, with the pu- 
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nishment annexed to each by the laws of England ; fiftlily, 
the means of preventing their perpetration ; and, sixthly, the 
method of inflicting those punishments, which the law has 
annexed to each several crime and misdemesnor. 


First, as to the general nature of crimes and tlieir punish- 
ment ; tlie discussion and admeasurement of which forms, in 
every country, the code of criminal law ; or, as it is more 
usually denominated with us in England, the doctrine of ther 
pleas of the a onsoyi ; so called, because the king, in whom cen- 
ters the majesty of the wliole community, is supposed by the 
law to be the person injured by every infraction of the pub- 
lic rights belonging to that community, and is therefore in all 
cases the proper prosecutor for every public offence 

The knowledge of this branch of jurisprudence, wliich 
teaches the nature, extent, and degrees of every crime, and 
adjusts to it it’s adequate and necessary penalty, is of the 
utmost importance to every individual in the state. For (as 
a very great master of the crown law has observed upon 
a similar occasion) no rank or elevation in life, no uprightness 
of heart, no prudence or circumspection of conduct, should 
tempt a man to conclude, that he may not at some time or 
other be deeply interested in these researches. The infirmi- 
ties of the best among us, the vices, and ungovernable pas- 
sions of others, the instability of all human affairs, and the 
numberless unforeseen events, which the compass of a day 
may bring forth, will teach us (upon a moment’s reflection) 
that to know with precision what the laws of our country 
have forbidden, and the deplorable consequences to which a 
wilful disobedience may expose us, is a matter of universal 
concern. 

In proportk)!! to the importance of the criminal law ought 
also to be the care and attention of the legislature in properly 
forming and enforcing it. It should be founded upon prin- 
ciples that are permanent, uniform, and universal; and al- 
ways conformable to the dictates of truth and justice, the 
feelings of humanity, and the indelible rights of mankind : 
though it sometimes (provided there be no transgression of 
See Vol. I. p.268. ® Sir Michael Foster, pref, to rep. 
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these external boundaries) may be modified, narrowed, or en- 
Jarged, according to the local or occasional necessities of the 
state which it is meant to govear^ And yet, either from a 
want of attention to these principles in the first concoction 
of the laws, and adopting in their stead the impetuous dic- 
tates of avarice, ambition, and revenge ; fj*om retaining the 
discordant political regulations, which successive conquerors 
or factions have established in the various revolutions of 
government; from giving a lasting efficacy to sanctions that 
w'ere intended to be temporary, and made (as lord Bacon 
expresses it) merely upon the spur of the occasion ; or from, 
lastly, too hastily employing such means as are greatly dis- 
proportionate to their end, in order to check the progress 
of some very prevalent offence : from some, or from all, of 
these causes, it hath happened, that the criminal law is in 
every country of Europe more rude and imperfect than the 
civil. I shall not hero enter into any minute inquiries coii- 
cernins: the local constitutions of other nations : the inhu- 
manity and mistaken policy of which have been sufficiently 
pointed out by ingenious w^riters of their own But even 
with us in England, wliere our crown law is with justice 
supposed to be more nearly advanced to perfection ; where 
crimes are more accurately defined, and penalties less uncer- 
tain and arbitrary ; where all our accusations are public, and 
our trials in the face of the world ; where torture is unknown, 
and every delinquent is judged by those of his ecjuals, against 
whom he can form no exception nor even a personal dislike ; 
— even here we shall occasionally find room to remark some 
particulars that seem to want revision and amendment. 
These have chiefly arisen from too scrupulous an adherence 
to some rules of the antient common law, when the reasons 
have ceased upon which those rules were founded ; from not 
repealing such of the old penal laws as are either obsolete 
or absurd ; and from too little care and attention in framing 
and passing new ones. The enacting of penalties, to which 
a whole nation shall be subject, ought not to be left as 
a matter of indifference to the passions or interests of a few, 
who upon temporary motives may prefer or support such a 
bill ; but be calmly and maturely considered by persons who 
know what provisions the laws have already made to remedy 

^ Baron Montesquieu, marquis Beccaria, &c, 
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the mischief complained who can from experience fore- 
see the probable consequences of those wdiich are now pro- 
posed, and who will judg^jiK^ithout passion or prejudice how 
adequate they are to the evil. It is never usual in the lunise 
of peers even to read a private bill, which may affect the 
property of an individual, witliout first referring it to sonic of 
the iearned judges, and healing their report thereon And 
surely equal precaution is necessary, when laws are to be 
established, which may affect the property, the liberty’, and 
perhajis even the lives of thousands. Had such a reference 
taken place, it is impossible that in the eighteenth century it 
could ever have Ix^en made a capital crime, to break down 
(however maliciously) the mound of a fislqioiul, whereby any 
fish shall escape; or to cut down achcrry-lrec in an orchard*. 
W^ere even a committee appointed but fince in an hundred 
years to rc'vise tlic criminal law, it could not have continued 
to this hour a felony, without benefit of clergy, to be seen for 
one month in the company of persons who call themselves, or 
are called, Egyptians ( 1 ) 


It is true, that these outrageous {lenalties, being seldom 
or never inflicted, are hardly known to lie huv by (lie jniblic : 
but that rather aggravates the mischief, by laying a snaiv for 
the unwary. Yet they cannot but occur to the observation 
of any one, who liath undertaken the task of examining the 
great outlines of the Eiiglisli law, and tracing them up to 
their principles: and it is the duly of such a one to hint them 
with decency to those, wdiose abilities and stations enable 

Soo Vol. II. p. a45. Stat. 5 Kliz. c. 20. 

* Stat, 9Gco. ]. c. 22, ai Geo. II. c,42. 


(l) The 9 G. 1. c. 22. which was made perpetual by the 31 G. 2. c.42., 
has been in great measure repealed as to its capital punishments ; the two 
offences mentioned in the text are now punishable, the first by seven years’ 
transportatiem, or imprisonment with or witliout hard labour for any term 
not exceeding three years, ami the second by transportation for life, or any 
term not less than seven years, or imprisonment with or without hard la- 
bour for any term not exceeding seven years. The 5 Eliz. c. 20. has been re- 
pealed by the 23 G. 3. c. 51., as well as so much of a statute of 1 &:2P. 
&M, C.4. as made it a capital felony for persons calling themselves Egyp- 
tians, to remain one month in England, by iG. l. c.ll6. By this last 
named statute, the I G.4. c.ll5., and several later enactments, the parts 
of several statutes wliich inflicted capital punishment for disproportionately 
small offences, were repealed ; and smaller penalties, where necessary, were 
imposed. These will be specified in their proper places. 
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them to apply tlie remedy- Having therefore premised this 
apology for some of the ensuing remarks, which might other* 
wise seem to savour of arrogance, I proceed now to consider 
(in the first place) the general nature of crimes. 

I. A CRIME, or misdemesnor, is an act committed, or 
omitted, in violation of a public law, either Ibrbidding or 
commanding it. This general definition comprehends botli 
crimes and misdemesnors ; whicli, projierly speaking, are 
mere synonymous terms; tliough, in common usage, tlie word 

crimes” is made to denote such offences as arc of a deeper 
and more atrocious dye ; while smaller faults, and omissions 
of less consequence, are comprised under the gentler name of 

misdemesnors” only. (2) 

The distinction of jniblic wrongs iVom private, of crimes 
and misdemesnors ifom civil injuries, seems principally to 
consist in this : that private wrongs, or civil injuries, arc an 
infringement or privation of' tlie civil rights which belong to 
individuals, considered merely as individuals : public v/rongs, 
or crimes and misdemesnors, arc a breach and violation of 
the })ubl!c rights and duties, due to the whole community, 
considered as a community, in it’s social aggregate cajiacity. 
As if I detain a field from another man, to which the law has 
given him a right, this is a civil injury, and not a crime : for 
here only the right of an individual is concerned, and it is im- 
material to the public, which of us is ill possession of the land: 
but treason, murder, and robbery are properly ranked among 
crimes; since, besides the injury done to individuals, they strike 
at the very being of society, which cannot possibly subsist where 
actions of this sort arc suffered to escape with impunity. 

[ 2 ) III the English law offences are technically divided into felonies ainl 
misdemesnors, — under the latter term arc comprised all offences which 
are not lelonics, whether against common or statute law, whether indict- 
able or subject only to summary punishment. The French law has three 
terms, distinguishing between crimes,” debts,” and contraventions;” 
tile first are those ofiences, of which the punishment renders the party 
infamous, and rather aims to inflict suffenng on him than to produce his 
amendment; the second, those of which the punishment aims to reform 
the offeuder ; the third, correspond in great measure to the class of of- 
fences punishable summarily by the English law, offences against the police, 
and good order of the conuiiunit}". Code Penal Disp. Prel. Art. 1. 
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In all cases the crime includes an injury ; every public 
offence is also a private wrong, and somewhat more ; it af- 
fects the individual, and it likewise affects the community. 
Thus treason in imagining the king’s death involves in it 
conspiracy against an individual, which is also a civil in- 
jury ; but, as this species of treason in it’s consequences 
principally tends to the dissolution of government, and the 
destruction thereby of the order and peace of society, this 
denominates it a crime of the highest magnitude. Murder 
is an injury to the life of an individual ; but the law of so- 
ciety considers principally the loss which the state sustains by 
being deprived of a member, and the pernicious example 
thereby set for others to do the like. Robbery may be con- 
sidered in the same view : it is an injury to private property ; 
but were that all, a civil satisfaction in damages might atone 
for it : the public mischief is the thing, for the prevention of 
which our laws have made it a capital offence. In these 
gross and atrocious injuries tlie private wrong is swallowed up 
in the public : wx seldom hear any mention made of satis- 
faction to the individual ; the satisfaction to the community 
being so very great. And indeed, as the public crime is not 
otherwise avenged than by forfeiture of life and property, it is 
impossible afterwards to make any reparation for the private 
wrong : which can only be had from the body or goods of the 
afr^ressor. But there are crimes of an inferior nature, in 
which the public punishment is not so severe, but it affords 
room for a private compensation also ; and herein the dis- 
tinction of crimes from civil injuries is very apparent. For 
instance ; in the case of battery, or beating another, the ag- 
gressor may be indicted for this at the suit of the king, for 
disturbing the public peace, and be punished criminally by 
fine and imprisonment ; and the party beaten may also liave 
his private remedy by action of trespass for the injury which 
he in particular sustains, and recover a civil satisfaction in 
damages. So also, in case of a public nuisance, as dig- 
ging a ditch across a highway, this is punishable by indict- 
ment, as a common offence to the whole kingdom and all 
his majesty’s subjects ; but if any individual susUiins any 
special damage thereby, as laming his horse, breaking his 
carriage, or the like, tlie offender inAy be compelled to make 
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ample satisfaction, as well for the private injury as for the 
public wrong. (S) 


Upon the whole we may observe, that in taking cogni- 
zance of all wrongs, or unlawful acts, the law has a double 
view, xiz, not only to redress the party injured, by either 
restoring to him his right, if possible, or by giving him an 
equivalent ; the manner of doing which was the object of 
our inquiries in the preceding book of these Commentaries ; 
but also to secure to the public the benefit of society, by pre- 
venting or punishing every breach and violation of those laws, 
which the sovereign power has thought proper to establish 
for the government and tranquillity of the whole. What 
those breaches are, and how prevented or punished, are to be 
considered in the present book. 

II. The nature of crimes ajid 7nisdemcsnors in general be- 
ing thus ascertained and distinguished, I proceed, in the next 
place, to consider the general nature of imnishmcnts : which 
are evils or inconveniences consequent upon crimes and mis- 
demesnors ; being devised, denounced, and inflicted by human 
laws, in consequence of disobedience or misbehaviour in those, 
to regulate whose conduct such laws were respectively made< 
And herein we will briefly consider the jfower^ the end, and 
the measure of human punishment. 


1. As to the poxiocr of human punishment, or the right of 
the temporal legislator to inflict discretionary penalties for 


(3) It is not very easy in theory, and quite impossible according to the 
English law, to lay down any single principle by which to distinguish crimes 
from civil injuries, — public from private wrongs. In theory, every wilful 
violation of another’s right, however committed, and to whatever extent, 
is a crime, and so a public wrong, Dy the English law a distinction exists, 
but it seems wholly technical; depending sometimes on the situation of the 
agent ; sometimes on the nature or relations of the thing which is the ob- 
ject of the act ; sometimes on the manner in which the act is done ; some- 
times on the consequences of the act, the time of doing it, and other 
grounds which it would be useless here to enumerate, because they can 
only be learned thoroughly by an acquaintance with the law itself. This 
however will explain, why much of the reasoning in the text is necessarily 
unsatisfactory ; because it is an attempt to explain upon one principle, 
what has been founded upon many. 
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crimes and niisdemcsnors It is clear, that the right of 
punishing crimes against the law of nature, as murder and 
the like, is in a state of mere nature vested in every indivi- 
dual. For it must be vested in somebody ; otherwise the laws 
of nature would be vain and fruitless, if none were empowered 
to ])ut them in execution : and if that power is vested in any 
oiu\ it must also be vesteti in all mankind ; since all are by 
nature equal. Whereof the first murderer Cain was so sen- 
sible, that w’e find him ‘ expressing his apprehensions, that 
*ivhocx(T should find him would slay Jiim. In a state of so- 
ciety this right is transferred from individuals to the sovereign 
j)ower ; whereby men are {)revcnted from being judges in their 
own causes, which is one of the evils that civil government 
Avas intended to remedy. Whatever poAver therefore indivi- 
duals hail of punisliing ofiences against the law of nature, 
that is now vested in the magistrate alone ; Avho bears the 
sword of justice by tlie consent of the Avhole community. 
And to tliis precedent natural power of individuals must be 
roterred that right, which some liave argued to belong to 
every state, (though, in fact, never exercised by any,) of pu- 
nishing not only their own subjects, but also foreign embas- 
sadors, even with death itself; in case they have oflended, not 
indeed against the municipal laws of the country, but against 
the divine laws of nature, and become liable thereby to forfeit 
their Jives for their guilt 


As to offences merely against the laws of society, which 
are only mala prohibita^ and not mala in sc ; the temporal 
magistrate is also empowered to inflict coercive penalties for 
such transgressions : and this by the consent of individuals ; 
who, in forming societies, did eitlicr tacitly or expressly in- 
vest the sovereign power with the right of making laAvs, and 
of enforcing obedience to them when made, by exercising, 
upon their non-observance, severities adequate to the evil. 
The lawfulness therefore of punishing such criminals is 
founded upon tliis principle, that the law by Aviiich they suffer 
was maile by their owm consent ; it is a part of the original 
contract into which they entered, when first they engaged iu 


^ See Grotius, dej, h. p. 1 . 2. c\ 20. 
Pufl'endorf. de. j. ii. \A\ c.3. 


‘ Gen. iv. 14. 

^ See Vol. I. p,254. 
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scxiiety ; it was calculated for, and has long contributed to, 
their own security- 


This riglit therefore, being thus conferred by universal 
consent, gives to the state exactly the same power, and no 
more, over all it’s members, as each individual member had 
naturally over himself or others. Which has occasioned 
some to doubt, how far a human legislature ought to inflict 
capital punishments for pasiiivc oflences ; offences against the 
municipal law only, and not against the law of nature : since 
no individual has, naturally, a power of inflicting death upon 
himself or others for actions in themselves indifferent. With 
regard to offences mala in sc, capital jiunishments arc in some 
instances inflicted by the immediate rommayid of God liimself 
to all mankind ; as in the case of murder, by the precept de- 
livered to Noah, their common ancestor and representative, 
whoso sheddeth man’s blood, by man shall his blood be 
shed In other instances they are inflicted after the cx- 
amplc of the Creator, in his positive code of laws for the re- 
gulation of the Jewish republic : as in the case of the crime 
against nature. But they are sometimes inflicted without 
such express warrant or example, at the will and discretion of 
the human legislature ; as for forgery, for theft, and sometimes 
i’or offences of a lighter kind. Of these we are principally to 
speak ; as these crimes are, none of tliein, offences against 
natural, but only against social rights ; not even theft itself, 
unless it be accompanied with violence to one’s house or per- 
son : all others being an infringement of tliai right of property, 
which, as we have formerly seen owes it’s origin not to the 
law of nature, but merely to civil society. 


[ 9 


The practice of inflicting capital punishments, for offences 
of human institution, is thus justified by that great and good 
man, sir Matthew Hale ” : When offences grow enormous, 
frequent, and dangerous to a kingdom or state, destructive 
or highly pernicious to civil societies, and to the great in- 
“ security and danger of the kingdom or it’s inhabitants, 
“ severe punishments, and even death itself, is necessary to 
be annexed to laws in many cases by the prudence of law- 


' Gen. ix. C. 


Hook II, c. 1. 


1 Ilal. R CMS. 



9 


PUBLIC 


Book IV. 


givers,’^ It is therefore the enormity, or dangerous ten- 
dency, of the crime that alone can warrant any earthly 
10 ] legislature in putting him to death that commits it. It is not 
it’s frequency only, or the difficulty of otherwise preventing 
it, that will excuse our attempting to prevent it by a wanton 
effusion of human blood. For, though the end of punish- 
ment is to deter men from offending, it never can follow from 
thence, that it is lawful to deter them at any rate and by any 
means ; since there may be unlawful methods of enforcing 
obedience even to the justest laws. Every liuinane legislator 
will be thei-efore extremely cautious of establishing laws that 
inflict the penalty of death, especially for slight offences, or 
such as are merely positive. He will expect a better reason 
for his so doing, than that loose one which generally is given ; 
that it is found by former experience that no lighter penalty 
will be effectual. For is it found upon farther experience, 
that capital punishments are more effectual ? Was the vast 
territory of all the Iliissias worse regulated under the late 
empress E lizabeth, than under her more sanguinary predeces- 
sors? Is it now, under Catherine II. less civilized, less social, 
less secure ? And yet we are assured, that neither of these 
illustrious princesses have, throughout their whole adminis- 
tration, inflicted the penalty of death : and the latter has, 
upon full persuasion of it’s being useless, nay, even pernicious, 
given orders for abolishing it entirely throughout her extensive 
dominions But indeed, were capital punishments proved 
by experience to be a sure and effectual remedy, that would 
liot prove the necessity (upon which the justice and propriety 
depend) of inflicting them upon all occasions when other ex- 
pedients fail. I fear this reasoning w^ould extend a great deal 
too far. For instance, the damage done to our public roads 
by loaded waggons is universally allowed, and many laws have 
been made to prevent it ; none of which have hitherto proved 
effectual. But it does not therefore follow that it would be 
just for the legislature to inflict death upon every obstinate 
carrier, w ho defeats or eludes the provision of former statutes. 
Where the evil to be prevented is not adequate to the violence 
of the preventive, a sovereign that thinks seriously can never 
1 ] justify such a law to the dictates of conscience and humanitv. 

° Grand instructions for framing a new code of laws for the Russian empire, 
§2ia 
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To shed the blood of our fellow-creature Is n matter that 
requires the greatest deliberation and the fullest conviction 
of our own authority : for life is the immediate gift of God 
to man; which neither he can resign, nor can it be taken 
from him, unless by the command or permission of him who 
gave it; either expressly revealed, or collected from the 
laws of nature or society by clear and indisputable demon- 
stration. 

I w'OULi) not be understood to deny the right of the legis-* 
lature in any country to enforce it's own laws by the death 
of the transgressor, though persons of some abilities have 
dmibted it ; but only to suggest a few hints for the consider- 
ation of such as are, or may hereafter become, legislators. 

When a question arises, whether death may be lawfully in- 
jplicted for this or that transgression, the wisdom of the laws 
must decide it ; and to this public judgment or decision all 
private judgments must^submit ; else there is an end of the 
first principle of all society and government. The guilt of 
blood, if any, must lie at their doors, who misinterpret the 
extent of their warrant ; and not at the doors of the subject, 
who is bound to receive the interpretations that are given by 
the sovereign pow^r. 

2, As to the end or final cause of human punishments. 

This is not by way of atonement or expiation for the crime 
committed ; for that must be left to the just determination 
of the Supreme Being : but as a precaution against future 
offences of the same kind. This is effected three ways : either 
by the amendment of the offender himself; for which pur- 
pose all corporal punishments, fines, and temporary exile or 
imprisonment are inflicted : or, by deterring others by the 
dread of his example from ofiending in the like way, “ td 

poena (as Tully p expresses it) ad paucos^ metus ad omnes^ 

peroeniat;^ which gives rise to all ignominious punish- 
ments, and to such executions of justice as are open and 
public: or, lastly, by depriving the party injuring of the [12 
power to do future mischief; which is effected by either put- 
ting him to death, or condemning him to perpetual confine- 
ment, slavery, or exile. The same one end, of preventing 


P Pro CiuentiOt 46. 
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future crimes, is endeavoured to be answered by cacli of 
tliese ibree s{>ecies of punishment. The public gains equal 
security, whether the offender himself be amended by whole- 
some correction, or whether he be disabled from doing any 
farther harm : and if the penalty fails of both these effects, 
as it may do, still the terror of liis example remains as a warn- 
ing to other citizens. The method however of inflicting pu- 
nislnnent ought always to be ])roportioned to the particular 
j)urposc it is meant to serve, and by no means to exceed it : 
therefore the pains of death, and perpetual disability by exile, 
slavery, or imprisonment, ought never to be inflicted, but 
when the offender appears incorrigible (4) : which may be 
collected either from ft repetition of minuter offences; or from 
the perpetration of some one crime of deep malignity, which 
of itself demonstrates a disposition without ho])e or proba- 
bility of amendment: and in such cases it would be cruelty 
to the public to del’er the punishment of such a criminal, till 
he had an o})portunity of repeating ^rhaps the worst of vil- 
1 allies. 


3. As to the measure of luimaii punishments. From what 
has been observed in the former articles wc may collect, that 
the (}uantity of punishment can never be absolutely detcr- 
miiKxl by any standing invariable rule; but it must be left to 
tlie arbitration of the legislature to inflict such penalties as 
are warranted by the laws of nature and society, and such as 
appear to be the best calculated to answer the end of precau- 
tion against future offences. 


Hence it will be evident, that what some have so highly 
extolled for it’s equity, the lex talionis, or law of retaliation, 
can never be in all cases an adequate or permanent rule of 
punishment. In some cases indeed it seems to be dictated by 
natural reason ; as in the case of conspiracies to do an injury, 
or false accusations of the innocent ; to which we may add 
13 ]] that law of the Jews and Egyptians, mentioned by Josephus 


. (4) 'rhe argument here assumes that the punishment of death is never 
inflicted, except for the purpose of disabling the offender from future niis- 
chict; whereas in fact it sometimes is, and I conceive may be wiscl}', inflicted 
for the purpose of deterring others by the terror of example. 
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and Diodorus Siculus^ that whoever without sufficient cause 
was found with any mortal poison in his custody, should him- 
self be obliged to take it. Jiut, in general, the difference of 
persons, place, time, provocation, or other circumstances, 
may enhance or mitigate the offence ; and in such cases re- 
taliation can never be a proper measure of justice?. If a no- 
bleman strikes a peasant, all mankiiul will see, that if a court 
of justice awards a return of the blow, it is more than a just 
conn)ensation. (5) On the other hand, retaliation may, some- 
times, be too easy a sentence ; as, if a man maliciously should 
put out the remaining eye of him wdio had lost one before, it 
is too slight a punishment for the maimer to lose only one of 
liis : and therefore the law of the Locrians, which demanded 


an eye for an eye, was in this instance judiciously altered by 
decreeing, in imitation of Solon’s laws that he w'ho struck 
out the eye of a one-eyed man, should lose both his own in 
return. Besides, there are very many crimes, that will in no 
shape admit of these penalties, without manifest absurdity 
and wickedness. Theft cannot be punished by theft, defam- 


ation by defamation, Ibrgery by forgery, adultery by adultery, 
and the like. And we may add, that those instances, wherein 
retaliation appears to be used, even by the divine authority, 
do not really ])r()cecd uj)on the rule of exact retribution, by 
doing to the criminal the same hurt he has done to his neigh- 
bour, and no more ; but this corres})ondence betw^cen the 
crime and punishment is barely a consequence from some 
other principle. Death is ordered to be punished with death; 
not because one is equivalent to the other, for that would be 
expiation, and not punishment. Nor is death always an equi- 
valent for death : the execution of a needy decrepit assassin 
is a poor satisfaction for the murder of a nobleman in the 
bloom of his youth, and full enjoyment of his friends, his 
honours, and his fortune. But the reason upon which this 
sentence is grounded seems to be, that this is the highest 
penalty that man can inflict, and tends most to the security 
of mankind ; by removing one murderer from the earth, and 
setting a dreadful example to deter others : so that even this 
grand instance proceeds upon other principles than those of 


c 


Pott. Ant. b.l. c. 26 


(5) Sec Aristotle’s Ethics, b, v. ch.5., where the same argument is pur 
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retaliation. And truly, if any measure of punishment is to 
be taken from the damage sustained by the sufferer, the pu- 
nishment ought rather to exceed than equal the injury : since 
it seems contrary to reason and equity, that the guilty (if con- 
victed) should suffer no more than the innocent lias done 
before him ; especially as the suffering of the innocent is past 
and irrevocable, that of the guilty is future, contingent, and 
liable to be escaped or evaded. With regard indeed to 
crimes that are incomplete, which consist merely in the in- 
tention, and are not yet carried into act, as conspiracies and 
the like ; the innocent has a chance to frustrate or avoid the 
villany, as the conspirator has also a chance to escape his 
punishment : and this may be one reason why the lex talioni^ 
is more proper to be inflicted, if at all, for crimes that consist 
in intention than for such as are carried into act. It seems 
indeed consonant to natural reason, anil has therefore been 
ailopted as a maxim by several theoretical writers that the 
punishment due to the crime of which one falsely accuses 
another, should be inflicted on the perjured informer. Ac- 
cordingly, when it was once attempted to introduce into Eng- 
land the law of retaliation, it was intended as a punishment 
for such only as preferred malicious accusations against others; 
it beiny: enacted by statute 37Edw. III. ch. 18. that such as 
preferred any suggestions to the king’s great council should 
put ill sureties of taliation ; that is, to incur the same pain 
that the other should have had, in case the suggestion were 
found untrue. But, after one year’s experience, this punish- 
ment of taliation was rejected, and imprisonment adopted in 
it’s stead 

But thougli from what has been said it appears, that there 
cannot be any regular or determinate method of rating the 
15 ] quantity of punishments for crimes, by any one uniform rule ; 
but they must be referred to the will and discretion of the le- 
gislative power : yet there are some general principles, drawn 
from the nature and circumstances of the crime, that may be 
of some assistance in allotting it an adequate punishment. 

As, first, with regard to the object of it : for the greater 
and more exalted the object of an injury is, the more care 

^ ^eccar. c.l5. 


' Stat. 38 Edw.III. c.9. 
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should be taken to prevent that injury, and of course under 
this aggravation the punishment should be more severe. 
Therefore treason in conspiring the king^s death is by the 
English law punished with greater rigour than even actually 
killing any private subject. And yet, generally, a design to 
transgress is not so flagrant an enormity, as the actual com- 
pletion of that design. For evil, the nearer we approach it, 
is the more disagreeable and shocking: so that it requires 
more obstinacy in wickedness to per})etrate an unlawful ac- 
tion, than barely to entertain the thought of it : and it is an 
encouragement to repentance and remorse, even till the last 
stage of any crime, that it never is too late to retract : and 
that if a man stops even here, it is better for him than if he 
proceeds : for wdiich reason an attempt to rob, to ravish, or 
to kill (6), is far less penal that the actual robbery, rape, or 
murder. But in the case of a treasonable conspiracy, the 
ol^ject whereof is the king’s majesty, the bare intention will 
deserve the highest <legree of severity ; not because the in- 


tention is equivalent to the act itself, but because the greatest 
rigour is no more than adecjuate to a treasonable purpose of 
the heart, and there is no greater left to inflict upon the ac- 
tual execution itself. 


Again: the violence of jiassion, or temptation, may some- 
times alleviate a crime; as theft, in case ol' hunger, is far 
more worthy of compassion that when committed through 


avarice, or to supply one in luxurious excesses. To kill a 
man upon sudden and violent resentment, is less penal than 
upon cool deliberate malice. The age, education, and cha- 
racter of the offender; the repetition (or otherwise) of the 
offence; the time, the place, the company wherein it was 
committed; all these, and a thousand other incidents, may 
aggravate or extenuate the crime ^ 


C 


^ Thus Demosthenes (in his oration “ malice, not by heat of wine, in the 
against Midias) finely "works up the morning, publicly, before strangers 
aggravations of tlie insults he had re- ** as well as citizens ; and that in the 
ceived. “ I was abused,” says he, “ by ‘‘temple, whither the ^7 

** my enemy, in cold blood, out of “ office called me.” 


(6) See post. p. 196 . n. 
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Farther: as punishments are chiefly intended for the 
prevention of future crimes, it is but reasonable that among 
crimes of different natures those should be most severely pu- 
nished, which are the most destructive of the public safety 
and happiness"; and, among crimes of an equal malignity, 
those which a man has the most frequent and easy opportu- 
nities of committing, w'hich cannot be so easily guarded against 
as others, and which therefore the offender has the strongest 
inducement to commit ; according to what Cicero observes ', 
ca sunt animadvertenda iieccata maxime^ quae dijjicillme 
j>raecavcniurr Hence it is, that for a servant to rob his 
master is in more cases capital, than for a stranger : if a 
servant kills his master, it is a species of treason ; in another 
it is only murder : to steal a handkerchief, or other trifle of 
above the value of twelve pence, privately from one’s person, 
is made capital (7); but to carry off a load of corn from an 
open field, though of fifty times greater value, is punished 
with transportation only. And, in the island of Man, this 
rule was formerly carried so far, that to take away an horse 
or an ox w’as there no felony, but a trespass, because of the 
difficulty in that little territory to conceal them or cany them 
off: but to steal a pig or a fowl, which is easily done, was a 
caj)ital misdemesnor, and the offender was punished with 
death 

Lastly : as a conclusion to the whole, we may observe 
that punishments of unreasonable severity, especially when 
indiscriminately inflicted, have less effect in preventing crimes, 
and amending the manners of a people, than such as are more 
merciful in general, yet properly intermixed with due dis- 
[ 17 ] tinctions of severity. It is the sentiment of an ingenious 
wu'iter, who seems to have w^ell studied the springs of Iniman 
action*, that crimes are more effectually prevented by the 
certainty^ than by the scveidhj^ of punishment. For the ex- 
cessive severity of laws (says Montesquieu^') hinders their 

" Uecew* C.23. ^ Beccar. C.20. 

'' ;wo HosctOj 40. ^ Sp. L. 1). 6. c. 13. 

"" 4 Inst. 285. 


(7) See post. p. 242. n. 
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execution : when the punishment surpasses all measure^ the 
public will frequently out of humanity prefer impunity to it# 
Tlius also the statute 1 Mar. st. 1. c. 1. recites in it’s preamble, 
that the state of every king consists more assuredly in the 
love of the subject towards their prince, than in the dread 
of laws made with rigorous pains; and that laws made 
for the preservation of the commonwealth without great 
“ penalties are more often obeyed and kej^t, than laws made 
“ witli extreme punishments/' (7) Happy had it been for the 
nation, if the subsequent practice of that deluded princess in 
matters of religion, had been correspondent to these senti- 
ments of herself and parliament, in iiuitters of state and go- 
vernment ! We may farther observe tliat sanguinary laws 
are a had symptom of the distemper of any state, or at least 
of it's weak constitution. The laws of the Roman kings, and 
the twelve tables of the decemviri^ were full of cruel punish- 
ments ; the Porcian law, which exempted all citizens from 
sentence of dcuth, silently abrogated them all. In this pe-*- 
riod the republic flourished : umler the emperors severp pu-* 
nishments were revived ; and then the empire felU 

It is moreover absurd and impolitic to apply the same 
punishment to crimes of diflerent malignity. A multitude of 
sanguinary laws (besides the doubt that may be entertained 
concerning the right of making them) do likewise prove a 
manifest defect either in the wisdom of the legislative, or the 
strength of the executive power. It is a kind of quackery in 
government, and argues a want of solid skill, to apply the 


( 7 ) The text only abridges, and that not very successfully, this preamble, 
which for the soundness of its reasoning, and appropriate solemnity of lan- 
guage, deserves to be cited entire. “ Forasmuch as the state of every 
king, ruler, and governor of any realm, dominion, or commonalty, standeth 
and consisteth more assured by the love and favour of the subject toward 
their sovereign ruler and governor, than in the dread and fear of laws 
made with rigorous pains and extreme punishment for not obeying of their 
sovereign ruler and governor : and laws also justly made for the preser- 
vation of the commonweal, without extreme punishment or great penalty, 
are more often for the most part obeyed and kept, than laws and statutes 
made with great and extreme punishments, and in special such laws and 
statutes so made, whereby not only the ignorant and rude unlearned 
people, but also learned and expert people, minding honesty, are often, 
and many times, traoned and snared.*’ 
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same universal remedy, the ultimum mpplicium^ to every case 
of difficulty. It is, it must be owned, much easier to extirpate 
than to amend mankind : yet that magistrate must be esteemed 
both a weak and a cruel surgeon, who cuts off every limb, 
which through ignorance or indolence he will not attempt to 
cure. It has been therefore ingeniously proposed that in 
every state a scale of crimes should be formed, with a cor- 
responding scale of punishments, descending from the greatest 
to the least : but, if that be too romantic an idea, yet at least 
a wise legislator will mark the principal divisions, and not as- 
sign penalties of the first degree to offences of an inferior 
rank. Where men sec no distinction made in the nature and 
gradations of punishment, the generality will be led to con- 
clude there is no distinction in the guilt. Thus in France the 
punishment of robbery, either w ith or without murder, is the 
same ^ : hence it is, that though perhaps they are therefore 
subject to fewer robberies, yet they never rob but they also 
murder (8). In China, murderers are cut to pieces, and rob- 
bers not : hence in that country they never murder on the 
highway, though they often rob. And in England, besides 
the additional terrors of a s[)eedy execution, and a subsequent 
exposure or dissection, robbers have a hope of transportation, 
which seldom is extended to murderers. This has the same 
effect here as in China ; in preventing frequent assassination 
and slaughter. 


Beccar. c. 2G. 


** Sp. n. b. G. c. 16. 


(8) The offence of wrongfully taking the goods of another is now 
punished with death in France, only under very particular circumstances. 
It must have been committed at night, hy two or more persons in company 
one of them at least armed ; actual violence, or a threat of using arms, must 
have been used i the outer door of some dwelling house or its dependen- 
cies must have been broken, or opened by false keys, or the same must 
have been entered by scaling or burrowing ; and further, the persons com- 
mitting the crime must have assumed the title or uniform of some officer, 
civil or military, or must have pretended to act under the order of the civil 
or military authority. 

W^hen some, but not all, these aggravating circumstances concur, the 
offence is punished according to a graduated scale, by hard labour for life, 
tCTm of years, or imprisonment of the kind which is called “-reclusion, 
>^ich subjects to hard labour, and involves greater civil disabilities than 
simple imprisonment. —Code Penal, liv, 3, t. 2. ch. 2. s. i. 
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Yet, though In this instance, we may glory in the wisdom 
of the English law, we sliall find it more difficult to justify 
the fre(]uency of capital i)unlshment to be found therein ; in- 
llictcd (perhaps inattentively) by a multitude of successive in- 
dependent statutes, upon crimes very different in tlieir natures. 
It is a melancholy truth, that among the variety of actions 
which men are dailv liable to commit, no less than an hundred 
and sixty have been declared by act of parliament*^ to be 
felonies without benefit of clergy ; or, in other words, to be 
worthy of instant death. So dreadful a list, instead of dimi- 
nishing, increases the number of offenders. The injured, 
through compassion, will often forbear to ])rosecute; juries, 
through compassion, will sometimes forget their oaths, and 
either acquit the guilty or mitigate the nature of the offence ; 
and judges, through comj)assion, will respite one half of the 
convicts, and recommend them to the royal mercy. Among 
so many chances of escaping, the needy and Jiardened offender 
overlooks the multitude that suffer ; he boldly engtiges in some 
desperate attempt, to relieve his w^ants or supply his vices; 
and, if unexpectedly the hand of justice overtakes him, he 
deems himself peculiarly unfortunate, in i’alling at last a sacri- 
fice to those laws, which long impunity has taught him to 
contemn. (9) 

‘ Sec lluiFIiead’s index to the statutes (tit. I’elony), and the acts wliicli have 
since been made. 


(9) Without embarking in the <|uestiori of caj>ital punibhment, which is 
far too diflicult and complicated to be satisfactorily tiisenssed in a note, it 
is right to ol)ser\’e, that the spirit of the legislature latterly has leaned very 
much to the humane and moderate reasoning of the author. Capital 
punishment has been rarely imposed, and in many instances been taken 
away since the commencement of the regency of his present majesty. 
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CHAPTER THE SECOND. 


OF THE PERSONS CAPABLE of 

COMMITTING CRIMES. 


JJAVING, in the preceding chapter, considered in general 
the nature of criine.s, and punishments, we are led 
next, in the order of our distribution, to enquire what persons 
are, or are not, capable of committing crimes ; or, which is all 
one, who are exempted from the censures of the law upon the 
commission of those acts, wliich in other persons would be 
severely punished. In the process of which enquiry, wc must 
have recourse to particular and special exceptions : for the 
general rule is, that no jierson shall be excused from punish- 
ment for disobedience to the laws of his country, excepting 
such as are expressly defined and exempted by the laws them- 
selves. 

x the several pleas and excuses, which protect the com- 
mitter of a forbidden act from the punishment which is other- 
wise annexed thereto, may be reduced to this single consider- 
ation, the want or defect of uvY/. An involuntary act, as it 
has no claim to merit, so neitlier can it induce any guilt ; the 
concurrence of the will, when it has it’s choice either to do 
or to avoid the fact in question, being the only thing that ren- 
21 ] ders human actions either praiseworthy or culpable. Indeed, 
to make a complete crime cognizable by human laws, there 
must be both a will and an act. For though, m faro conscien^ 
tiacy a fixed design or will to do an unlawful act, is almost as 
heinous as the commission of it, yet, as no temporal tribunal 
can search the heart, or fathom the intentions of the mind, 
otherwise than as they are demonstrated by outward actions, 
* it therefore cannot punish for what it cannot know. For 
which reason in all temporal jurisdictions an overt act, or 
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some open evidence of an intended crime, is necessary in 
order to demonstrate the depravity of the will, before the 
man is liable to punishment. And, as a vicious will without a 
vicious act is no civil crime, so, on the other hand, an un- 
warrantable act without a vicious will is no crime at all. So 
that to constitute a crime af^ainst human laws, there must 
be, first, a vicious will ; and, secondly, an unlawful act conse- 
quent upon such vicious will. 

Now there arc three cases, in which the will does not join 
with the act: 1. Where theie is a defect of understanding. 
For where there is no discernment, there is no choice ; and 
where there is no choice, there can be no act of the will, 
which is nothing else but a determination of one’s choice to 
do or to abstain from a }:)articular action : he, therefore, that 
has no understanding, can have no will to guide his conduct. 
2. Where there is understanding and will sufficient, residing in 
the party ; but not called forth and exerted at the time of the 
action done ; which is the case of all offences committed by 
chance or ignorance. Here the will sits neuter; and neither 
concurs with the act, nor disagrees to it. 3. Where the ac- 
tion is constrained by some outward force and violence. Here 
the will counteracts tlie deed; and is so fiir from con- 
curring with, that it loaths and disagrees to, what the man is 
obliged to perform. It will be the business of the present 
clrapter briefly to consider all the several species of detect in 
will, as they fall under some one or other of these general 
heads ; as infancy, idiocy, lunacy, and intoxication, which 
fall under the first class ; misfortune, and ignorance, which 
may be referred to the second ; and compulsion or necessity, 
which may properly rank in the third. 

I. First, we wdll consider the case of infancy^ or nonage; 
which is a defect of the understanding. Infants, under the 
age of discretion, ought not to l>e ]) unished by any criminal 
prosecution whatever^. What the age of discretion is, in 
various nations is matter of some variety. The civil law dis- 
tinguished the age of minors, or those under twenty-five 
years old, into three stages : infantia^ from the birth till seven 


* } Hawk. P. C. 2. 
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years of age ; pueritia^ from seven to fourteen ; and pubertas^ 
from fourteen upwards. The period iJi pueritia^ or childhood, 
was again subdivided into equal parts : from seven to ten and 
an half was actas infantiac proocima y from ten and an half to 
fourteen was aeta$ pvbcj'tati proxima. During the first stage 
of infancy, and the next half stage of childhood, infantiac 
pnvxima^ they were not punishable for any crime.^ During 
the other half stage of childhood, approaching to puberty, 
from ten and an half to fourteen, they were indeed punishable, 
if found to be doli capaces^ or capable of mischief: but with 
many mitigations, and not with the utmost rigour of the 
law.*' During the last stage, (at the age of puberty, and af- 
terwards,) minors were liable to be punished, as well capitally, 
as otherwise. 

The law of England does in some cases privilege an in- 
fant, under the age of twenty-one, as to common misdemes- 
nors, so as to escape fine, imprisonment, and the like: and 
particularly in cases of omission, as not repairing a bridge, or 
a highway, and other similar offences ; for, not having the 
command of his fortune till twenty-one, he wants the capa- 
city to do those things which the law^ requires. But where 
there is any notorious breach of the peace, a riot, battery, or 
the like, (which infants, when full grown, are at least as liable 
as others to commit,) for these an infant, above the age of 
23 ] fourteen, is equally liable to suffer, as a person of the full age 
of twenty-one. 

With regard to capital crimes, the law is still more mi- 
nute and circumspect ; distinguishing with greater nicety the 
several degrees of age and discretion. By the ancient Saxon 
law, the age of twelve years was established for the age of 
possible discretion, when first the understanding might open ® ; 
and from thence till the offender was fourteen, it was actas 
piibertati proxima^ in which he might or might not be guilty 
of a crime, according to his natural capacity or incapacity. 
This was the dubious stage of discretion : but, under twelve 
it was held that he could not be guilty in will, neither after 

* Iwk. 3, 20. 10. “ 1 Hal. P. C. 20, 21, 22. 

' .^,29.5.14.50.17.111.47.2.23. Xi. Alhehian. Wilk, 56^ 
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fourteen could he be supposed innocent, of any capital crime 
which he in fact committed. But by the law, ns it now 
stands, and has stood at least ever since the time of Edward 
the third, the capacity of doing ill, or contracting guilt, is 
not so much measured by years and days, as by the strength 
of the delinquent’s understanding and judgment. For one 
Jad of eleven years old may have as much cunning as another 
of fourteen : and in these cases our maxim is, that “ mulitia 

mpplet aetatcinJ* Under seven years of age indeed an in- 
fant cannot be guilty of felony ® ; for then a felonious dis- 
cretion is almost an impossibility in nature : but at eight years 
old he may be guilty of felony Also, under fourteen, though 
an infant shall be prima facie adjudged to be doli incapax ; 
yet if it appear to the court and jury, that he was doli capdx^ 
and could discern between good and evil, he may be convicted 
and suffer death. Thus a girl of thirteen has been burnt for 
killing her mistress : and one boy of ten, and another of nine 
years old, who had killed their companions, have been sen- 
tenced to death, and he of ten years actually hanged ; be- 
cause it appeared upon their trials, that the one hid himself, 
and the other hid the body he had killed, which hiding 
manifested a consciousness of guilt, and a discretion to dis- 
cern between good and evil And there was an instance in [ 
the last century where a boy of eight years old was tried at 
Abingdon for firing two barns ; and, it aj))iearing that he had 
malice, revenge, and cnmiing, he was found guilty, con- 
demned, and hanged accordingly'*. Thuf’! also, in very 
modern times, a boy of ten years old was convicted on his 
own confession of murdering his bedfellow, there appearing 
in his whole behaviour plain tokens of a mischievous dis- 
cretion ; and, as the sparing this boy merely on account of his 
tender years might be of dangerous consequence to the pub- 
lic by propagating a notion that childi'en might commit such 
atrocious crimes with impunity, it was unanimously agreed by 
all the judges that he was a proper subject of capital punish- 
ment *. But, ill all such cases, the evidence of that malice 

« Mir. c. 4. § IG. 1 Hal. P.C. 27. ^ Emlyn on 1 Hal. P.C. 25. 

^ Halt. Just. c. 147. ’ Foster. 72. 

e 1 Hal. P. C. 2G, 27. 
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which is to supply age, ought to be stroug and clear beyond 
all doubt and contradiction ( 1 )• 

IL Tftt: second case of a deficiency in will, which excuses 
from the guilt of crimes, arises also from a defective or viti- 
ated understanding, viz. in an idiot or a lunatic. For the rule 
of law as to the latter, which may easily be adapted also to 
the former, is, that ^^Juriosus furore solo puniturr In cri- 
minal cases therefore idiots and lunatics are not chargeable 
for their own acts, if committed when under these incapacities : 
no, not even lor treason itself*'. Also, if a man in his sound 
memory commits a capital offence, and before arraignment for 
it, he becomes mad, he ought not to be arraigned for it ; be- 
cause he is not able to plead to it with that advice and caution 
that he ought. And if, after he has pleaded, the prisoner 
becomes mad, he shall not be tried : for how can he make liis 
defence ? If, after he be tried and found guilty, he loses his 
senses before judgment, judgment shall not be pronounced : 
and if, after judgment he becomes of nonsane memory, exe- 
cution sliall be stayed : for peradventure, says the humanity 
of the English law, had the prisoner been of sound memory, 
he might have alleged something in stay of judgment or exe- 

‘‘ 5 Inst 6’. 


(1) The present French criminal law adopts but one distinction of age, 
as to the responsibility of the party. If an offence be committed under the 
age of sixteen, and it be found to have been committed without discern- 
ment,** the offender is to be acquitted ; but according to circumstances he 
is to be returned to his relatives, or placed in a house of correction to be 
brought up there, and detained for any number of years not exceeding his 
twentieth. If it be found to have been committed “with discernment,’* 
the ordinary legal punishment for the crime is to be reduced on a gradu- 
ated scale ; the result of which is, that in no case can a person under six- 
teen suffer death, hard labour for life, or transportation ; and where the 
punishment is one w-hich is ordinarily attended by public exposure, (see 
post, p. ISS. n.) that accompaniment is directed to be remitted. In the 
matter of punishment, though not of responsibility, the French code makes 
a distinction, founded on the age of the party, which, though in some re- 
spects practically adopted, is unknown i.i theory to our law. After the 
age of seventy, no one can be sentenced to transportation or hard labour ; 
and when a person condemned to hard labour attains the age of seventy, 
he is relieved from it, and placed in a prison for the remainder of his term. 
— Code Penal, liv. 2 . 
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cution Indeed, in the bloody reign of Henry the eighth, a 
statute was made which enacted, that if a person, being 
compos mentis^ should commit high treason, and after fall into 
madness, he might be tried in his absence, and should suffer 
death, as if he were of perfect memory. But this savage and 
inhuman law was repealed by the statute 1 & 2 Ph. & M. 
c. 10. For, as is observed by sir Edward Coke”, the exe- 
cution of an offentler is for example, tU poena aU paucos, 
mctiis ad omnes pci'vcni at : but so it is not when a madman 
is executed ; but should be a miserable spectacle, both against 
law, and of extreme inhumanity and cruelty, and can be no 
example to others.” Rut if there be any doubt, whether 
the party be compos or not, this shall be tried by a jury. And 
if he be so found, a total idiocy, or absolute insanity, excuses 
from the guilt, and of course from the punishment, of any cri- 
minal action committed under such deprivation of the senses : 
but, if a lunatic hath lucid intervals of understanding, he shall 
answer for what he does in those intervals as if he had no de- 
ficiency o. Yet in the castt of ubsolule madmen, as they are 
not answerable for their actions, they should not be permitted 
the liberty of acting unless under proper control ; and, in par- 
ticular, they ought not be suffered to go loose, to the terror of 
the king’s subjects. It was the doctrine of our antient law, 
that persons deprived of their reason might be confined till 
they recovered their senses without wailing for the forms of 
a commission or other special authority from the crown : and 
now, by the vagrant acts a method is chalked out for im- 
prisoning, chaining, and sending them to their proper 
homes. (2) 

• 1 Ilal. P.C 3-4. I Hal. P.C. 31. ' 

33 H.VIII. c, 20. Hro. ^br. tit. Corone, 101, 

" 5 Inst. 6. IT Guo. II. c. ,5. 

(2) The 39 & 40 G.3. c. 94. has provided for the different cases in which 
a lunatic may appear before a jury, both where it is in evidence th t he was 
insane at the time of committing the act charged upon him, I where 
he shall appear so at the time of arraignment or of trial. In the first case, 
the jury instead of a general verdict of acquittal, are directed to find his 
insanity specially, and whether they acquit him on that ground. In the 
latter cases, a jury shall be impanelled for the purpose of trying whether 
the prisoner be lunatic or otherwise at that time. If the verdict in either 
case establish the insanity, the prisoner must he kept in strict custody until 
the king’s pleasure be known for the future disposal of him. 


Bv 
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III. Thirdly; as to artificial, voluntarily contracted mad- 
ness, by drunlccnness or intoxication, which, depriving men of 
their reason, puts them in a temporary phrenzy ; our law looks 
upon this as an aggravation of the offence, rather tlian as an 
excuse for any criminal misbehaviour. A drunkard, says sir 
Edward Coke who is voluntarius daemon^ hath no privilege 
thereby ; but what hurt or ill soever he doth, his drunkenness 
doth aggravate it : nam omne a imen chrietas^ ft incendit^ et 
detegit* It hath been observed, that the real use of strong 
liquors, and the abuse of them by drinking to excess, dei)end 
much upon the temperature of the climate in which we live. 
The same indulgence, which may be necessary to make the 
blood move in Norway, w^ould make an Italian mad. A 
German, therefore, says the president Montesquieu ‘‘j drinks 
through cusloin, foimded upon constitutional necessity ; a 
Spaniard drijiks through choice, or out of the mere w'tuiton- 
ness of luxury : and drunkenness, he adds, ought to be more 
severely punished, where it makes men mischievous and mad, 
as in Spain and Italy, than where it only renders them stuj)id 
and heavy, as in Germany and more .northern countries. 
And accordingly, in the warm climate of Greece, a law of 
Pittacus enacted, that he who committed a crime when 


“ drunk, should receive a double punishment one for the 
crime itself, and the other lor the ebricty which prompted him 
to commit it ^ Tlie Roman law^ indeed made <rreat allowances 


for this vice : 


pa' vinnm dclapsis capitalis j)oma rcmittilur^K^^ 


But the law of England, considering how easy it is to coun- 


terfeit this excuse, and how^ weak an excuse it is, (though 


real,) will not sufler any man thus to jmvilege one crime by 
another 


IV. A rouRTH deficiency of will, is where a man commits 
an unlawful act by mhjorhmc or chance^ and not by design. 

>' 1 Inst. LM7. « Ff. 49. 16. 6. 

® Sp. L, b. 14. c. 10. Plowd. 19. 

‘ Puff, dc j, n. /.8. C.3. § 21. 


By the 56 G. 5. c. 117. provision is made for convicted criminals, who 
may become insane during tlicir imprisonment : the secretary of state is 
empowered to remove them to some lunatic asylum, and direct their deten- 
tion there until their recovery. 
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Here (lie will observes a total neutrality, and does not r*o- 
operate with the deed ; which therefore wants one main in- 
gredient of a crime. Of this, when it affects the life of 
another, we shall find more occasion to speak hereafter ; at 
present only observing, that if any accidental mischief hap- 
})ens to follow from the performance of a laxifiil act, the party [ 27 
stands excused from all guilt: but if a man be doing any 
thing nula*wful^ and a consequence ensues wdiich he did not 
foresee or intend, as the death of a man or the like, his w^ant 
of foresight shall be no excuse ; for, being guilty of one of- 
fence, in doing antecedently what is in itself unlawful, he is 
criminally guilty of whatever consequence may follow the first 
misbehaviour*. (3) 


V. Fifthly: ia'^iorance or mistake is another defect of 
will ; when a man, intending to do a lawful act, d(x^s that 
which is unlawful. For here the deed and the will acting 
separately, there is not tliat conjunction between them, which 
is necessary to form a criminal act. Hut this must be an 
ignorance or mistake of fact, and not an error in point of 
law^ As if a man, intending to kill a thief or housebreaker 
in his own house, by mistake kills one of bis own family, 
this is no criminal action^: but if a man thinks lie has a 
right to kill a person excommunicated or outlawed, wherever 
he meets him, and does so; this is wilful nmnbjr. For a 
mistake in point of law, which every person of discretion 
not only may, l)ut is bound and presumed to know, is in cri- 
minal cases no sort of defence, l^rnoraiitia quod quisque 
tenetuv scire^ ncminvm cxcusat^ is as well tlie maxim of our 
own law *5 as it w^as of the Roman 


VI. A SIXTH species of defect of will is that arising from 
comptdsiou and inevitable neccssilp. These are a constraint 
upon the will, whereby a man is urged to do that which 

^ 1 Hal. P. C. 39. ^ Plowd. 343. 

^ Cro. C/ai*. i?3S. • ly- 


(3) By “ unlawful,’* is intended here any act morally wrong, that which 
is malum in sc ; for if it was barely malum prohUnlum^ as shooting at game 
by a person not qualified by statute law to use a gun for that purpose, the 
party will not be ansv;erable for the unforeseen consequence. Foster, -25.o. 
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his judgment disapproves ; and which, it is to be presumed, 
his will (if left to itself) would reject. As punishments are 
therefore only inflicted for the abuse of that free will, which 
God has given to man, it is higl)ly just and equitable that a 
man should be excused for those acts which are done through 
unavoidable force and compulsion. 


] 1. Of this nature, in the first place, is the obligation of 

civil subjection^ whereby the inferior is constrained by the 
superior to act contrary to what his own reason and inclin- 
ation would suggest : as when a legislator establishes iniquity 
by a law, and commands the subject to do an act contrary to 
religion or sound morality. How Ihr this excuse will be ad- 
mitted in foro conscientiac^ or whether the inferior in this case 
is not bound to obey the divine, rather than the human hw, 
it is not my business to decide ; though the question, I believe, 
among the casuists, will hardly bear a doubt. But, however 
that may be, obedience to the ]aws in being is undoubtedly a 
sufficient extenuation of civil guilt before the municipal tri- 
bunal. The sheriff', who burnt Latimer and Ridley, in the 
bigotted days of queen Mary, was not liable to punishment 
from Elizabeth, for executing so horrid an office ; being jus- 
tified by the commands of that magistracy, which endeavoured 
to restore superstition under the holy auspices ol’ its merciless 
sister, persecution. 


As to persons in private relations ; the })rinci))al case, 
w here constraint of a superior is allowed as an excuse for cri- 
minal misconduct, is with regard to the matrimonial subjec- 
tion of the w'ife to her husband ; for neither a son nor a 
servant are excused for the commission of anv crime, whether 
capital or otherwise, by the command or coercion of the 
parent or master ; though in some cases the command or 
authority of the husband, either expressed or implied, will 
privilege the wife from punishment, even for capital oiTences. 
And therefore if a woman commit theft, burglary, or other 
civil offences against the laws of society, by the coercion of 
her husband ; or even in his company, wdiich the law con- 
strues a coercion ; she is not guilty of any crime ; being con- 
sidered as acting by compulsion and not of her own will ^ 

^ 1 Hav V, r. c. 3. ^ l Hal. P. C. 45. 
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Which doctrine is at least a thousand years old in this king- 
dom, being to be found among the laws of king Ina, the West 
Saxon And it appears that among the northern nations on [ 29 
the continent, this privilege extended to any woman trans- 
trressintr in concert with a man, and to any servant that coni- 
mitted a joint offence with a freeman ; the male or freeman 
only was punished, the female or slave dismissed : proetd 
(lubio cjuod altcrim Ubertas^ alferim mressdas mpcUerct 
But (besides that in our law, which is a stranger to slaverj', 
no impunity is given lo servants, who are as much free agents 
as their masters) even with regard to waves this rule admits of 
an exception in crimes that are mala in sc^ and prohibited by 
the law of nature, as murder and the like : not ordy because 
these are of a deeper dye, hut also, since in a state of nature 
no one is in subjection to another, it would be unreasonable lo 
screen an oll’ender from tiie punishment due to natural crimes, 
by the ♦efinements and subordinations of civil society. In 
treason also, (the highest crime which a member of society 
can, as such, be guilty of,) no plea of coverture shall excuse 
the wife ; no presumption of the hnsbaiurs coercion shall ex- 
tenuate her guilt as well because of the odiousness and dan- 
gerous conse(juences of the crime itsell*, as because the husband, 
having broken through the most sacred tie of social commu- 
nity by rebellion against the state, has no right to that 
obedience from a wile, whieli he himself as a subject has for- 
gotten to pay. In inl’erior niisdemesnurs also wc may remark 
another exception ; that a wife may be indicted and set in the 
jiillory wiih her husband, fbi* keeping a brothel; for this is an 
offence touching the domestic oeconomy or government of the 
house, in which the wife has a ])rincipal share ; and is also 
such an offence as the law presumes lo be generally conducted 
by the intrigues of the female sex ^ And in all cases, where 
the wife offends alone, without the company or coercion of her 
husband, she is responsible for her offence, as much as any 
feme- sole. (4) 


cap* 57. Wilk. 24. 

* Stlernh. de Jure Sueon. 1,2. c.4. 


^ 1 Hal. P.C.47. 

^ 1 Hawk. P. C.2, .S. 


(4) Wlierever coverture excuses a wife from punishment, it is upon the 
principle laid down in the text, of a coercion of the moral will ; hut that 
principle is not allowed to prevail in the highest, or the loweat offences. 
In the highest, as treason and murder, it is over-ruled, not so much, I con- 
ceive. 
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2. Anothkii species of compulsion or necessity is what 
our law calls duress pei' minus ** ; or threats and menaces, 
which induce a fear of death or other bodily harm, and which 
take aw^ay for that reason the guilt of many crimes and mis- 
demeanors ; at least before the human tribunal. But then 
that fear which compels a man to do an unwarrantable ac- 
tion, ought to be just and well-grounded ; such ‘‘ (jui in vinim 
constantem cadn e posset^ ct non in hominem mcficulostun^^* as 
Bracton expresses it in the words <)f the civil law* K There- 
fore, in time of war or rebellion, a man may be justified in 
doing many treasonable acts by compulsion of the enemy or 
rebels, w^hich would admit of no excuse in the time of 
peace ^ (5) This however seems only? or at leiist princi])ally, 
to Imld as to positive crimes, so created by the laws of so- 
ciety ; and which therefore society may excuse ; but not as 
to natural offences so declared by the law of God, wdierein 

Sec Vol.I. p.lSl. ^ 4. 2. 5 tj; 6. ^ 

* Z.3. trA, C.4. §3. >1 Hal. P. C. 50. 


(*civc, for the reason assigned by the author, aiul drawn from the distinction 
bctwt'cn oficnccs against tlie law <if luiiiirc, and those against the law of 
society, as “ lor the odiousness and dangerous cousecjuences of them/* 
Why it is not allowed to prevail in misdemesnors is not so clear. Mr. 
i'hristian, in a note upon this passage, explains it by reference to the law 
of cicrg}'; he says, that where husband and wife were tried for a felony 
within clergy, the husband would have escaped, and the wife suffered, as 
she never could have the benefit of clergy, — and that she was acquitted 
to prevent that hardship ; but as there was no clergy in misdemesnors, and 
therefore the husband did not escape, the reason of the rule, and the rule 
ceased. It is inconsistent wdth this reasoning, that in the clergyable felony 
of manslaughter, the husband escaped, and yet coverture did not privilege 
the wife ; so that the hardship w'as allowed to exist at least in one instance. 
1 Hale, H. P, C. 46. — Perhaps as forfeiture was a necessary consequence on 
attainder for felony, and married women could have nothing to forfeit ; 
whereas there was no forfeiture in misdemesnor ; the reason for the ex- 
ception may be found in this distinction. I am, however, more inclined to 
think that no one reason will be found capable of explaining both the rule 
and all the exceptions ; but that policy, the humanity of the judges, the 
nature of the respective punishments, and other causes concurred wdth 
technical reasons to produce them. 

(.5) The only force that doth excuse is a force upon the person^ and pre- 
sent fear of death, and this force and fear must continue all the time the 
party remains with the rebels. It is incumbent on every man, who makes 
force his defence, to shew an actual force, and that he quitted the service 
as soon as he could. Foster, 1 4. 
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human magistrates are only the executioners of divine punish - 
ment. And therefore, though a man be violently assaulted, 
and lialJi no other possible means of escaping death, but by 
killing an innocent person; this fear and force shall not acquit 
him of murder ; for he ought rather to die himself, than es- 
cape by the murder of an innocent"^. But in such a case he 
is permitted to kill the assailant ; for there the law of nature, 
and self-defence, it’s primary canon, have made liim his own 
protector. 

3. The HE is a third species of necessity, which may be 
distinguished from the actual compulsion of external force or 
fear; being the result of reason and reflection, which act upon 
and constrain a man’s will, and oblige him to do an action, 
winch without such obligation would be criminal. And that 
is, when a man has his choice of two evils set before him, and, 
being under a necessity of choosing one, he chooses the least 
pernicious of the two. Here the will cannot be said freely to [ 31 J 



rather in I’ejecting the greater evil than in choosing the less. 
Of this sort is that necessity) where a man by the command- 
ment of the law is bound to arrest another for any capital 
oflence, or to disperse a riot, and resistance is made to his 
authority : it is here justifiable and even necessary to beat, to 
wound, or perhaps to kill the oflenders, rather than permit 
the murderer to escape, or the riot to continue. For the pre- 
servation of the peace of the kingdom, and the apprehending 
of notorious malefactors, are of the utmost consetjuence to the 
public ; and therefore excuse the felony, which the killing 
would otherwise amount to 


4. There is yet another case of necessity, which has oc- 
casioned great sj^eculation among the writers upon general 
law ; viz, whether a man in extreme w^ant of food or cloathing 
may justify stealing either, to relieve bis })resent necessities ? 
And this both Grotius ® and PuffendorfP, together with many 
other of the foreign jurists, hold in the affirmative ; maintain- 
ing by many ingenious, humane, and plausible reasons, that 
in such cases the community of goods by a kind of tacit con- 


p. C.51. * 
“ Ibid. 53, 


dejure b, ^ p, L2, c,2. 
^ dejure n. 12, c.6. 
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cession of society is revived. And some even of our own 
lawyers have held the same % though it seems to be an un- 
warranted doctrine, borrowed from the notions of some ci- 
vilians : at least it is now antiquated, the law of England 
admitting no such excuse at present \ And this it’s doctrine 
is agreeable not only to the sentiments of many of the wisest 
antients, particularly Cicero *, who holds that ‘‘ swwt aiique 
incommodum ferendmn esf^ potim quam de altet iiis commodis 
detrahendum but also to the Jewish law, as certified by 
king Solomon himself ‘‘ if a thief steal to satisfy his soul 
[ 32 ] when he is hungry, be shall restore sevenfold, he shall give 
all the substance of his house which was the ordinary 
punishment for theft in that kingdom. (6) And this is 
founded upon the highest reason : for men’s properties would 
be under a strange insecurity, if liable to be invaded accord- 
ing to the wants of others, of which wants no man can pos- 
sibly be an adequate judge, but the party himself who pleads 
them. In this country especially, there would be a peculiar 
impropriety in admitting so dubious an excuse : for by our 
laws such sufiicient provision is made for the poor by the 
power of the civil magistrate, that it is impossible tliat the most 
needy stranger should ever be reduced to the necessity of 
thieving to support nature. The case of a stranger is, by the 
way, the strongest instance put by baron Puffendorf, and 
whereon he builds his principal arguments : which, however 
they may hold upon the continent, where the parsimonious 
industry of the natives orders every one to work or starve, 
yet must lose all their weight and efficacy in England, where 
charity is reduced to a system, and interwoven in our very 

Britton. c.lO. Mirr. c. 4. § 16. " de off, 1. 3. c. 6. 

*■ 1 Hal. P. C. 54, ^ Prov. vi 30. 


(6) It is rather singular that the author referring to Puffendorf but a few 
lines before^ does not notice his observation upon this passage, that it does 
not suppose those circumstances of extreme indigence or necessity, upon 
which alone he is arguing. He had also before that, remarked that the 
case of the Jews formed an exception to his general principle, because 
among them the law compelled the giving of alms ; and therefore on that 
account also the extremity could not occur, which he contends to be a 
justification of theft. It may be added too, that the force of the passage 
is a little altered by its not being cited entire. “ Men»do not despise a thief ^ 
if he steal to satisfy his soul when he is hungry ; but if he be found,*’ &c. 
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constitution. Therefore our laws ought by no means to be 
taxed with being unmerciful for denying this privilege to 
the necessitous ; especially when we consider, tluit tlie king, 
on tlie representation of his ministers of justice, hath a power 
to soften the law, and to extend mercy in cases of peculiar 
hardship. An advantage which is wanting in many states, 
particularly those which arc democratical ; and these have iu 
it's stead introduced and adopted, in the body of the law 
itself, ^ multitude of circumstances tending to alleviate it's 
rigour. But the founders of our constitution thought it better 
to vest in the crowm the powder of pardoning particular objects 
of compassion, than to countenance and establish theft by one 
general undistinguishing law'. 

VII. To tliese several cases, in which the incapacity of 
committing crimes arises from a deficiency of tlie will, we may 
add one more, in w'hich the law supposes an incapacity of doing 
wrong, from the excellence and perfection of the person; 
which exteixd as well to the will as to the oUier qualities of £ 3 
his niiml. I mean the case of the king ; who, by virtue of 
his royal prerogative, is not under the coercive power of tlie 
law ; which will uot suppose him capable of committing a 
folly, much less a crime. We are therefore, out of reverence 
and decency, to I’orbear any idle inquiries, of what would be 
the consequence if the king were to act thus and thus; since 
the law deems so highly of his wisdom and virtue, as not 
even to presume it jiossible for him to do any thing incon- 
sistent W'ith his station and dignity ; and therefore has made 
no provision to remedy such a grievance. But of this suf- 
ficient was said in a former volume to which I must refer 
ihe reader. 


1 Hal. P. C. 44. 


“ Book 1. cb.7. pag. 244. 
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CHAPTER THE THIRD. 

OF PRINCIPALS AND ACCESSORIES. 


JT having been shewn in the preceding chapter what per- 
sons are, or are not, upon account oF their situation and 
circumstances, capable of committing crimes, we are next to 
make a few remarks on the different degrees of guilt among 
persons that are capable of offending ; viz. as j)rinci})al^ and 
as accessonj. 

L A MAN may be princijml in an offence in two degrees. 
A principal, in the first degree, is he that is the actor, or 
absolute perpetrator of the crime ; and, in the second degree, 
be is who is present, aiding, and abetting the fact to be 
done*. Which jn^esence need not always be an actual im- 
mediate standing by, within sight or hearing of the fact; but 
there may be also a constructive presence, as when one com- 
mits a robbery or murder, and another keeps watch or guard 
at some convenient distance And this rule hath also other 
exceptions : for, in case of murder by poisoning, a man may 
^be a principal felon by preparing and laying the poison, or 
persuading another to drink it who is ignorant of it’s poison- 
ous quality or giving it to him for that purpose ; and yet 
not administer it himself, nor be present when the very deed 
of poisoning is committed And the same reasoning will 
hold, with regard to other murders committed in the absence 
[ 35 ] of the murderer, by means which he had preparc?d before- 
hand, and which probably could not fail of their mischievous 
effect. As by laying a trap or pitfall for another, whereby 
he is killed : letting out a wild beast, with an intent to do 
mischief, or inciting a madman to commit murder, so that 

» 1 Hal. P.C. 615. Foster.S49. 

^ Foster. 350. c 3 Inst. 138. 

' KeL 52. 
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ileatli thereu}>on ensues; in every of these cases the party 
offending is guilty of murder tis a principal, in the first de- 
gree. For he cannot be called an accessory, that necessarily 
pre-sii})posing a principal : and the poison, the pitfall, the 
beast, or the madman, cannot be held principals, being only 
the instruments of death. As therefore he must be certainly 
guilty eitlier as principal or accessory, and cannot be so as 
accessory, it follows that he must be guilty as principal, and 
if principal, then in the first degree; for there is no other 
criminal, much less a superior in the guilt, whom he could 
aid, abet,* or assist 

II. An acccsson/ is he who is not the chief actor in the 
offence, nor present at it’s performance, but is somew'ay con- 
cerned therein, either before or after the fact committed. In 
considering the nature of which degree of guilt, we will, first, 
examine, what offences admit of accessories, and what not : 
secondly, who may he an accessory before the 1‘act : thirdly, 
who may be an accessory after it : and lastly, how accessories, 
considered merely as such, and distinct from principals, are 
to be treated, 

» 

1. And, first, ns to what offences admit of accessories, 
and what not. In high treason there are no accessories, but 
all are princij)als : the same acts, that make a man accessory 
in felony, making him a })rincipal in high treason, upon ac- 
count of the heinousness of the crime Besides it is to be 
considered, that the bare intent to commit treason is many 
times actual treason : as imagining the death of the king, or 
conspiring to take away his crown. And, as no one can 
advise and abet sucli a crime without an intention to have it 
done, there can be no accessories before the fact ; since the 
very advice gnd abetment amount to principal treason. But 
this will not hold in the inferior species of high treason, 
which do not amount to the legal idea of compassing the 
death of the king, queen, or prince. For in those no advice 
to commit them, unless the thing be actually performed, will 
make a man a principal traitor In petit treason, murder 

^ 1 Hal. P. C. 61 7. 2 Haw. P. C. *3 Iiwt, 138. 1 Hal. P. €.*613. 

c. 29. § 11. li Foster. 342. 

D 2 
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and felonies witli or witliout benefit of clerjjj',* there may be 
accessories : except only in those offences, which by judgment 
of law are sudden and unpremeditated, as man-slaughter and 
the like ; which therefore cannot have any accessories before 
thefiict^ So too in petit larceny, and in all crimes under 
the degree of felony, there are no accessories either before or 
aften' the fact; but all persons concerned therein, if guilty at 
all, are principals ^ : the same rule holding with regard to 
the highest and lowest offences, tiiough ujion different rea- 
sons. In treason all arc principals, 2 )ro])fer odium delieti ; in 
trespass all are principals, because tlie law, quae de viiuimis 
non curate does not descend to distinguish the different shades 
of guilt in petty inisdeinesnors. It is a maxim, that accessor iui^ 
scquiiur naluram sui ’ .• and therel(>re an accessory 

cannot be guilty of a higher crime than Ins principal; being 
only punished as a partaker of his guilt. 8o that if a servant 
instigates a stranger to kill his master, this being murder in 
the stranger as princij)al, of course the servant is accessory 
only to the crime of murder; though, had he been j)resent 
and assisting, he would have been guilty as principal of j)etit 
treason, and the stranger of murder*". 


c 


2. As to the second point, who may be an accessory Ixfot 
the liict ; sir Matthew Hale " defines him to be one, who 
being absent at the time of the crime committed, doth yet 
procure, counsel, or command another to commit a crime. 
Herein absence is necessary to make him an accessory : for 
if such procurer, or the like, be present, he is guilty of the 
crime as principal. If A then advises B to kill another, and 
[ 37 ] B does it in the absence of A, now B is princij)a], and A is 
accessory in the murder. And this holds, even though the 
party killed be not in rcrum naturci at the time of the advice 
given. As if As the reputed father, advises B, the mother of 
a bastard cfiild, unborn, to strangle it when l)orn, and she 
does so; A is accessory to this murder o. And it is also 
settled ^ that whoever })rocureth a felony to be committed, 
though it be by the intervention of a third person, is an ac- 


‘ 1 Hal. P.C. Cl 5. 

C13. G16. 

* S Inst. 139. 

^ 2 Hawk. P.C. c. 29. § 15. 


1 Hal. P,C. 616. 
Dyer. 186. 

P Foster. 1 25. 
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cessorv before the fact. It is likewise a rale, that he who in 
any wise commands or counsels another to commit an unlaw- 
ful act, is accessory to all that ensues upon that unlawful act; 
but is not accessory to any act distinct from the other. As 
if A commands B to beat C, and B beats him so that he dies; 
B is "uilty of murder as principal, and A as accessory. But 
if A commands B to burn C's house; and he, in so doing, 
commits a robbery ; now A, though accessory to the burning, 
is not accessory to the robbery, for that is a thing of a dis- 


tinct and unconsequential nature**. But it the felony committed 
be the same in substance with that which is commanded, 
and only varying in some circumstantial matters ; as if^J upon 
a command to poison Titlus, he is stabbed or shot, and dies : 
the commander is still accessory to the murder, for the sub- 
stance of the thing commanded was the death of Titius, and 
the manner of it’s execution is a mere collateral circum- 
vStance 


3. An accessory ajlrr the ficl may be, where a person, 
knowing a felony to have been committed, receives, relieves, 
comforts, or assists the lelon Therefore to make an ac- 
cessory c:c ]H)st J'aefo^ it is, in tlie first place, requisite that he 
Iniows of the felony connniUed ^ In the next place, he must 
rec(;ivc*, relieve, comfort, or assist him. And generally, .any 
assistance whatever given to a felon, to hinder his being ap- 
]>rchended, tried, or sufiering punishment, makes the assislor 
an accessory. As furnishing him with a horse to escape his 
})nrsuers, money or victuals to support him, a house or other [ 
shelter to conceal liiin, or open force and violence to rescue 
or protect him So likewise to convey instruments to a 
felon to enable him to break ^iraol, or to bribe tlie gaoler to 
let him escape, makes a man an accessory to the felony. But 
to relieve a felon in gaol with cloaths or other necessaries, is 
no offence; for the crime imputable to this species of acces- 
sory is the hindrance of public justice, by assisting the felon 
to escajic the vengeance of the law'. To buy or receive 
stolen goods, knowing them to be stolen, falls under none of 
these descriptions ; it was therefore at common law a mere 


' 1 Hal. P.C. CAl. 

’ Hawk. P.C. v.LO. [ 20. 
' 1 Hal. P.C. 6 IS. 


‘ 2 Hawk. P.C. c. 29. § 92. 
* 2 Hawk. P.C. c. 2<). Cfj. 
' 1 Hal. P.C. 620, G21. 
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misdemesnor, and made not the receiver accessory to the 
theft, because he received the goods only, and not the felon " : 
but now by the statutes 5 Ann. c. 31. and 4-060. 1, c. 11. all 
such receivers are made accessories (where the principal fe- 
lony admits of accessories'^), and may be transported for 
fourteen years (1); and, in the case of receiving linen goods 
stolen from the bleaching-grounds, are by statute 18 Geo. If. 
c.27. declared felons without benefit of clergy. (2) In France 
such receivers are punished with death (3) : and the Gothic 
constitutions distinguished also three sorts of thieves, unum 

qui consilium darei^ altcrum qui contrectaret^ tertium qui 
“ receptarct el occulcret ; pari q^ocnae singulos obnoxios 

The felony must be complete at the time of the assistance 
given ; else it makes not the assistant an accessory As if one 
wounds another mortally, and after the wound given, but 
before death ensues, a person assists or receives the delin- 
quent : this does not make him accessory to the homicide ; 
for, till death ensues, there is no felony committed But so 
strict is the law where a felony is actually complete, in order 
to do effectual justice, that the nearest relations are not suf- 
fered to aid or receive one another. If the parent assists his 
child, or the child his parent, if the brother receives the 
brother, the master his servant, or the servant his master, or 

^ 1 Hal. P. C. 620. ^ Stiernhook dejure Goth. 1.5. c.5. 

^ Foster. 7a. y 2 Hawk. P.C, c. 29. § 35. 

(1) See post, 132. 

(2) The part of this statute, which inflicts capital punishment, whether 
on principals or accessories, was repealed by the 51 0.5. c.41., and trans- 
portation or imprisonment substituted. But even by the statute itself (s. 2.), 
the judge had a power given him of commuting the punishment for trans- 
portation. 

( 3 ) Tlie general rule in the present French law is, that accessories be- 
fore the fact are punished exactly as their principals ; and also such ac- 
cessories after, as knowing the criminal pursuits of their principals, are in 
the habit of supplying them with places of assembl}", or retreat. Receivers 
of stolen goods are classed among such accessories with this qualification, 
that as the offence of wrongful taking is punished with death, hard labour 
for life, and transportation, only when committed under certain circum- 
stances, the receiver of goods taken under these circumstances must be 
proved to have known of them at the time of the receiving, in order to be 
subjected to those respective punishments. If this proof fails, the punish- 
^lent is hard labour for a term of years. Code Penal. L. 2. 
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eveu if the husband relieves his wife, who have any of tliem 
committed a felony, the receivers become acx^essorics 4;z post [ 39 
focto*. But a feme covert cannot become an accessory by 
the receipt and concealment of her husband ; for she is pre- 
sumed to act umler his coercion, and therefore she is not 
bound, iieitlier ought ^le, to discover her lord \ 

4. The last point of inquiry is, how accessories are to be 
treated, considered distinct from principals. And the gene- 
ral rule of the anlient law (borrowed from the Gotliic consti- 
tutions **) is this, that accessories shall suffer the same punish- 
ment as their principals : if one be liable to deatli, tlie otiier 
is also liable*': as, by the laws of Athens, delinquents and 
their abettors were to receive tlie same punishment \ Why 
then it may asked, are such elaborate distinctions made 
between accessories and principals, if botli are to suffer the 
same punishment? For these reasons; 1. To distinguisli the 
nature and denomination of crimes, that the accused tnay 
know how to defend himself wlien indicted ; tlie commission 
of an actual robbery being quite a different accusation from 
that of harbouring the robber. 2. Because, though by the 
ancient common law the rule is as before laid down, that 
both shall be punished alike, yet now by the statutes relating 
to the benefit of clergy a distinction is made between them i 
accessories after the fact being still allowed the benefit of 
clergy in all cases, except horse-stealing*' and stealing of linen 
from bleach ing-grouTuls wliich is denied to the principals 

and accessories before tlie fact, in many cases; as, among 
others, in petit treason, murder, robbery, and wilful burn- 
ing*^. And perhaps if a distinction were constantly to be 
made between the punishment of principals and accessories, 
even before the fact, the latter to be treated with a little Jess 
severity than the former, it might prevent the perpetration 
many crimes, by increasing the difficulty of finding a person 
to execute the deed itself; as his danger would be greater 

3 Inst 108. 2 Hawk. P.C. c. 29. § 34. Pott. Antiq. b. 1. c. 26. 

» 1 Hal. P.C. 621. Stat. 31 Eliz. c.l2. 

See Stiernhook, iMd. * Stat, 18 Geo. II. c.27. (4) 

3 Inst. 138, e 1 Hal. P.C. 615. 

(4) See ante p. 38. n. 2, 

D i 
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than that of his accomplices, by reason of the difference of 
his punishment (5) 3, Because formerly no man could 
be tried as accessory till after the principal was convicted, 
or at least he must have been tried at the same time with 
him : though that law is now much altered, as will be shewn 
more fully in it^s proper place. 4. Because, though a man 
be indicted as accessory and acquitted, he may afterwards 
be indicted as principal : for an acquittal of receiving or 
counselling a felon, is no acquittal of the felony itself: but 
it is matter of some doubt, whether, if a man be acquitted 
as principal, he can be afterwards indicted as accessory be- 
fore the fact ; since those offences are frequently very nearly 
allied, and therefore an acquittal of the guilt of one may be 
an acquittal of the other also*. ((>) But it is clearly held, 
that one acquitted us principal may be indicted as an acces- 
sory after the fact ; since that is always an offence of a dif- 
ferent species of guilt, principally tending to evade the j)ublic 
justice, and is subsequent in its commencement to the other. 
Upon these reasons the distinction of principal and accessory 
will appear to be highly necessary; though the punishment is 
still much the same with regard to principals, and such ac- 
cessories as offend Ixforc the fact is committed. 

Beccar. c. 37. *1 Hal. P.C. 625, 626. 2 Ila>vk. 

r. C. c. 35. §11. Foster. 36 1 . 

(5) It is impossible, however, not to feel, that in many instances the con- 
duct of the accessory before the fact is much more criminal and mischievous 
than that of the principal, and therefore merits a severer punishment. The 
legislature has recently acted under this impression, and by 3G.4. c.o8. 
has enacted that in all cases in which accessories before the fact to anv 
grand larceny, arc by the law within benefit of clergy, and liable only to a 
fine and one year’s imprisonment, the court may at its discretion, instead 
of that punishment, sentence them to transportation for seven years, or 
imprisonment with or without hard labour to the extent of three years. 
And for the more speedy conviction of such oflenders, the same statute 
enacts that all accessories before the fact to burglary, robbery, or ^rand 
larceny, may be prosecuted for a misdemesnor, and punished with two 
years’ imprisonment and hard labour, though their principals have not 
been Convicted, and whether they are or are not amenable to justice. 

(6) The authorities of Hawkins and Foster are both against this reason- 
ing, and the principle of the law is certainly with them, because the of- 
fences arc specifically different, and rcf|uirc different evidence to prove 
them. 
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CHAPTER THE I'OUUTH. 


OF OFFENCES against GOD and 

RELIGION. 


the present chapter we are to enter upon the detail of 
the seviM’al sjiecies of crimes and inisdeniesnors, witli the 
punishments annexed to each by the laws of England. It 
was observed in the beginning of this book®, that crimes and 
inisdeniesnors are a breach and violation of the public rights 
and duties owing to the whole cominiinity, considered as a 
community, in it’s social aggregate capacity. And in the 
very entrance of the.se Commentaries ’’ it was shewn that hu- 
man laws can have no concern witli any but social and rela- 
tive duties, being intended only to regulate the conduct of 
man, considered under various relations, as a inemlxT of civil 
Society. All crimes ought therefore to be estimated merely 
according to tlie mischiefs wliich they produce in civil so- 
ciety^: and of consequence privates vices or breach of mere 
absolute duties, which man is bound to jierform considered 
only as an individual, are not, cannot be, the object of any 
municipal law, any larther than as by their evil example, or 
other pernicious effects, they may prejudice the community, 
and thereby become a species of jiublic crimes. 'I’hus the 
vice of drunkenness, if committed privately and alone, is be- 
yond the knowledge, and of course beyond the reach of 
human tribunals : but if committed publicly, in the face of 
the world, it’s evil exam|)lc makes it liable to temporal cen- 
sures. The vice of lying, which consists (abstractedly taken) 
in a criminal violation of truth, and therefore in any shape 
is derogatory from sound morality, is not however taken no- 
tice of by our law, unless it carries with it some public incon- 
venience, as sj)reading false news ; or some social injury, as 


St.'O pag.5. 

Sc*eVoI. I. pag.ier?, 124. 


‘ Uecr*r. di. S* 
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slander and malicious prosecution, for which a private re- 
compence is given. And yet drunkenness and malevolent 
lying are in foro conscimtiae as thoroughly criminal when 
they are not, as when they are, attended with public incon- 
venience. The only difference is, that both public and pri- 
vate vices are subject to the vengeance of eternal justice ; and 
public vices are besides liable to the temporal punishments of 
human tribunals. 

On the other hand, there are some misdcmesnors, which 
are punished by the municipal law^, that have in themselves 
nothing criminal, but are made unlawful by the j)ositive con- 
stitutions of the slate for public convenience ; such as poach- 
ing, exportiition of wool, and the like. These are naturally 
no offences at all ; but their whole criminality consists in 
their disobedience to the supreme power, which has an un- 
doubted right, for the well-being and peace of the commu- 
nity, to make some things unlawful, which were in themselves 
indifferent. Upon the whole, therefore, though part of the 
offences to be enumerated in the following sheets are offences 
against the revealed law of God, others against the law of 
nature, and some are offences against neitlier; yet in a trea- 
tise of municipal law wt must consider them all as deriving 
their particular guilt, here punishable, from the law of man. 

Having premised this caution, I shall next proceed to 
distribute the several offences, which are either directly or by 
consequence injurious to civil society, and therefore punish- 
able by the laws of England, under the following general 
heads : first, those which are more immediately injurious to 
Gk)d and his holy religion : secondly, such as violate and 
transgress the law of nations ; thirdly, such as more especially 
affect the sovereign executive power of the state, or the king 
^3 ^ and his government ; fourthly, such as more dii'ectly infringe 
the rights of the public or commonwealth ; and, lastly, such 
as derogate from those rights and duties, which ai'e owing to 
particular individuals, and in the preservation and vindication 
of which the community is deeply interested. 

First then, of such crimes and misdemesiiors, as more im- 
mediately offend Almighty God, by openly transgressing the 
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precepts of religion either natural or revealed ; and mediately 
by their bad example and consequence, the law of society also: 
which constitutes that guilt in the action, which human tri- 
bunals are to censure. 

I. Of this species the first is that of apostasy^ or a total re- 
nunciation of Christianity, by embracing either a false religion, 
or no religion at all. This offence can only take place in 
such as have once professed the true religion. The j^erver- 
sion of a Christian to Judaism, paganism, or other false I'eli- 
gion, was punished b}^ the emperors Constantius and Julian 
w ith confiscation of goods ^ ; to which the emperors Theodo- 
sius and Valeiitiniau added capital punishment, in case the 
apostate endeavoured to pervert others to the same inicjuity : 
a punishment too severe for any temporal laws to inflict ujx)n 
any spiritual offence ; and yet the zeal of our ancestors im- 
ported it into tills country ; for wc find by Bracton that in 
his time apostates w'ere to be burnt to death. Doubtless the 
preservation of Christianity, as a national iHiligion, is, abstracted 
from it’s own instrinsic truth, of the \itmost consequence to 
the civil state : which a single instance will sufficiently de- 
monstrate. The belief of’ a future state of rewards and pu- 
nishments, the entertaining just ideas of the moral attributes 
of the Supreme Being, and a firm persuasion that he superin- 
tends and will finally compensate every action in human life, 

(all which are clearly revealed in the doctrines, and forcibly 
inculcated by the precepts, of our Saviour Christ,) these are 
the grand foundation of all judicial oaths ; which call God to 
witness the truth of those facts, which perhaps may be only 
known to him and the party attesting : all moral evidence, 
therefore, all confidence in human veracity, must be weak* [ 44* 
ened by apostasy, and overthrown by toUil infidelity*^. Where- 
fore all affronts to Christianity, or endeavours to depreciate 
it’s efficacy, in those who have once professed it, are highly 
deserving of censure. But yet the loss of life is a heavier 

** Cod.l. 7. 1. mm religiones ; tpiam multos divinisuih- 

^ Ibid. 6. plicumclusascelererevocarit; (jicamque 

^ 1. 3. c. 9. sancta sit societas civium mter ipsos^ Diis 

* Utiles esse opiniones has, quis neget, immortalibus interjtositis turn Judicibus, 
cum inlelligal, quam mulia firmentur turn testibus ? Cic. deLLA^^l* 

Jurejurando ; giiantae salutis sint /oede^ 
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penalty than the offence, taken in a civil light, deserves : and, 
taken in a spiritual light, our laws have no jurisdiction over 
it. This punisl)ment tlicreforc has long ago become obso- 
lete; and tlie oflence of apostasy was for a long time the 
object only of the ecclesiastical courts, wdiich corrected the 
offender jm? salute animae. But about the close of the last 
century, the civil liberties to which wc were then restored 
being used as a cloke of maliciousness, and the most liorrid 
doctrines subversive of all religion being publicly avow^cd 
both ill discourse and writings, it was thought necessary again 
for the civil power to interpose, by not admitting those mis- 
creants to the privileges of society, who maintained such 
principles as destroyed all moral obligation. To this end 
it was enacted by statute 9&1()W. III. c. 32. that if any 
person educated in, or having made profession of, the Chris- 
tian religion, shall, by writing, printing, teaching, or advised 
speaking, deny the Christian religion to be true, or tlie holy 
scriptures to be of divine aiitliority, he shall upon the first 
offence be rendered inca})able to hold any office or place of 
trust; and, for the second, be rendered incajMible of bringing 
any action, being guardian, executor, legatee, or })nrcliaser of 
lands, and shall sutler three years’ imprisonment without bail. 
To give room however for iTpentance, if, w ithin lour months 
alier the first conviction, the deliiHjuent ivill in oj)eii court 
publicly renounce liis error, he is discharged J'or that once 
from ail disabilities, (l) 


II. A SECOND offence is that of heresy^ which consists not 
in a total ilcnial of cliristianity, but of some of it’s essential 
45 ] doctrines, publicly and obstinately avow^ed ; being defined by 
sir Mattliew Hale, sc7ifvniia rcrum divinarinn ktimano sensu^ 
cxcogitata^ palam docta cl jfniniaciter dvfcnsa h’' And here 
it must also be acknow ledged that particular modes of belief 
or unbelief, not tending to overturn Christianity itself, or to 
sap the foundations of morality, are by no means the object of 
coercion by the civil magistrate. What doctrine shall there- 
fore be adjudged heresy, was left by our old constitution to 

Mcscroyiinlz in our antient law ' lllul. P. C. 384. 
oooks is tlie name of unbelievers. 


(I) Sec post, p.JO. 
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the determination of the ecclesiastical judge ; who had herein 
a most arbitrary latitude allowed him. For the general defi- 
nition of an heretic i>;iven by Lyndewode \ extends to the 
smallest deviation from the doctrines of holy church : hae^ 

4 ' 

ref km est qui dnbitat dc Jide calholiai^ ct qul ncgli^it sci'varc 
ca^ quae Romaua ecclcsia siafuit^ scu sovare deermratJ^ 
Or, as the statute 2 Hen. IV. c. 15. expresses it in English, 
teachers of erroneous opinions, contrary to the faith and 
blessed determinations of the holy churcli.’^ Very contrary 
this to the usage of tlie first general councils, which defined 
all heretical doctrines with the utmost precision and exactness. 
And what ought to have alleviated the punishment, the un« 
certainty of the crime, seems to have enhanced it in those 
days of blind zeal and pious cruelty. It is true that the sanc- 
timonious hypocrisy of the canonists went at first no farther 
than enjoining penance, excommunication, and ecclesiastical 
deprivation, for heresy ; though afterwards they proceeded 
boldly to imprisonment by the ordinary, and confiscation of 
goods in /)/as ims. But in the mean time they had prevailed 
upon tlie weakness of bigotled princes, to make the civil power 
subservient to their j)ur[)oses, by making heresy not only a 
temj)oral, but even a capital oflence : the Romish ecclesi- 
astics determining, without appeal, whatever they pleased to 
be lieresy, and shilling olf to the secular arm the odium and 
drudgery of executions : with w'hich they themselves were loo 
tender and delicate to intei’juc'ddle. Nay, they j)retended to 
intercede and pray, on behalf of the convicted heretic, 7it 
citra mortis pcriciduin soilcntia circa cum modcraiur ^ : well 
know^ing at the same time that they were delivering the un- 
happy victim to certain death. Hence tlie capital punishments 
inflicted on the antient Donatists and Maniclucans by the em- 
perors Theodosius and Justinian : hence also the constitu- 
tion of the emperor Frederic mentioned by Lyjulewode ”, 
adjudging all persons without distinction to be burnt with 
fire, who were convicted of heresy by the ecclesiastical judge. 
The same emperor, in another constitution ordained that if 
any temporal lord, when admonished by the church, should 
neglect to clear his territories of heretics within a year, it 



^ cap. de haereticis. ” c, de hacreticis, 

‘ Decretal. I, 5. r,40. c.27. ^ Cad. 1. 5.4, 

Cod. 1. 1. tit, 5, 
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should be lawful for good catholics to seise aiid occupy the 
lands, and utterly to exterminate the heretical possessors. 
And upon this foundation was built that arbitrary power, so 
long claimed and so fatally exerted by the pope, of disposing 
even of the kingdoms of refractory princes to more dutiful 
sons of the church. The immediate event of this constitution 
was something singular, and may serve to illustrate at once 
the gratitude of the holy see, and the just punishment of the 
royal bigot : for upon the authority of this very constitution, 
the po}>e afterwards expelled this very emperor Frederic from 
his kingdom of Sicily, and gave it to Charles of Anjou p. 

Christianity being thus deformed by the daemon of per- 
secution upon the continent, we cannot expect that our own 
island should be entirely free from the same scourge. And 
therefore we find among our ancient precedents ^ a writ cle 
haercUco comhurcndo^ which is thought by some to be as 
antient as the common law itself. However it appears from 
thence, that the conviction of heresy *by the common law was 
not in any petty ecclesiastical court, but before the arch- 
bishop himself in a provincial synod ; and that the delinquent 
was delivered over to the king to do as he should please with 
him : so that the crown liad a control over the spiritual 
power, and might pardon the convict by issuing no process 
against him ; the writ de haercfico comlnircndo being not a writ 

ot course, but issuing only by the special direction of the king 
in council \ (2) 


[ 4*7 ] But in the reign of Henry the fourth, when the eyes of 
the Christian world began to open, and the seeds of the pro- 
testant religion (though under the opprobrious name of lol- 
lardy ) took root in this kingdom i the clergy taking advan- 
tage from the king’s dubious title to demand an increase of 


P Baldus in Cod, 1. 5. 4. 

^ F.N.B. 269. 

1 HaI.P.C..'395. 

’’ So called not from lolium, or tares, 
(an etymology, v-hich was afterwards 


devised in order to justify the burning 
of tliera, Matth. xiii, 30. ) but from one 
Walter Lolhard, a German reformer, 
A. D. 1315. Mod. Un. Hist. xxvi. 13. 
Spelm. Gloss, 371, 


(2) Neither could the writ issue for the first offence; the party must 

once have abjured, and then relapsed into the same or some other heresy 
5 Rep. xxiii. F. N. B. 269. * 
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their own power, obtained an act of parliament*, which 
sharpened the edge of persecution to it’s utmost keenness* 
For, by that statute, the diocesan alone, without the inter- 
vention of a synod, might convict of heretical tenets ; and 
unless the convict abjured his opinions, or if after abjuration 
he relapsed, the sheriff* was bound ex officio^ if required by 
the bishop, to commit the unhappy victim to the flames, with- 
out waiting for the consent of the crown. By the statute 
2Hen. V. c. 7. lollardy was also made a temporal offence, 
and indictable in the king’s courts ; which did not thereby 
gain an exclusive, but only a concurrent jurisdiction with the 
bishop’s consistory. 

Afterwards, when the final reformation of religion began 
to advance, the power of the ecclesiastics was somewhat mode- 
rated : for though what lieresy is^ was not then precisely de- 
fined, yet we were told in some points what it is not: the 
statute 25Hen. VIII. c. 14. declaring that offences against the 
see of Rome are not heresy ; and the ordinary being thereby 
restrained from proceeding in any case upon mere suspicion ; 
that is, unless the party be accused by two credible witnesses, 
or an indictment of heresy be first previously found in the 
king’s courts of common law. And yet the spirit of persecu- 
tion was not then almted, but only diverted into a lay channel. 
For in six years afterwards, by statute 31 Hen. VIII. c. 14. 
the bloody law of the six articles was made, which established 
the six most contested points of popery, transubstantiation, 
communion in one kind, the celibacy of the clergy, monastic 
vows, the sacrifice of the mas% and auricular confession ; 
which points were determined and resolved by the most 
godly study, pain, and travail of his majesty : for which his [ 
“ most humble and obedient subjects, the lords spiritual and 
“ temporal, and the commons, in parliament assembled, did 
not only render and give unto his highness their most high 
and hearty thanks,” but did also enact and declare all 
oppugners of the first to be heretics, and to be burnt with 
fire ; and of the five last to be felons, and to suffer death* 
The same statute established a new and mixed jurisdiction of 
clergy and laity for the trial and conviction of heretics ; the 
reigning prince being then equally intent on destro 3 nng the 


^ 2 Hen. IV. C.15. 
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supremacy of the bishops of Rome, and establishing all other 
their corruptions of the Christian religion. 

I SHALL not per{3lex this detail with the various repeals and 
revivals of these sanguinary laws in the two succeeding reigns ; 
but shall proceed directly to the reign of queen Elizabeth ; 
when the reformation was finally established with temper and 
decency, unsullied with party rancour, or personal caprice 
and resentment. By stjitute 1 Eliz. c. 1 . all former statutes 
relating to heresy are repealed, which leaves the jurisdiction 
of heresy as it stood at common law ; viz, as to the infliction 
of common censures, in the ecclesiastical courts ; and in case 
of burning the heretic, in the provincial synod only^ Sir 
Matthew Hale is indeed of a different opinion, and holds that 
such power resided in the diocesan also, though he agrees, 
that in either case the writ de luurclico comhurendo w^as not 
demandable of connnon right, but grantable or otherwise 
merely at the king’s discretion But the j)rincipal point 
now gained was, that by this statute a boundary is for the 
first time set to what shall be accounted heresy ; nothing for 
the future being to be so determined, but only such tenets, 
which have been heretofore so declared, 1 . By the words of 
the canonical scri})turcs : 2. By the first four general councils, 
or such others as have only used the words of the holy scrip- 
tures ; or, 3, Which shall hereafter be so declared by the par- 
liament, with the assent of the clergy in convocation. Thus 
was heresy reduced to a greater certainty than before ; though 
it might not have been the worse to have defined it in terms 
still more precise and particular : as a man continued still 
£ 49 ] liable to be burnt, for what perhaps he did not understand to 
be heresy till the ecclesiastical judge so interpreted the wmds 
of the canonical scriptures. 


For the writ dc hacretico comlnirendo remained still in force ; 
and we have instances of it’s being put in execution upon two 
Anabaptists in the seventeenth of Elizabetli, and two Arians 
in the ninth of James the first. But it was totally abolished, 
and heresy again subjected only to ecclesiastical correction 
pro sahde animae^ by virtue of the statute 29 Car. II. c. 9. For 
in one and the same reign, our lands were delivered from the 

5 Rep. xxiii, 12 Rep.56. 92, “ 1 IJal. P.C.405. 
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slavery of military tenures, our bodies from arbitrary impri- 
sonment by the habeas corpus act ; and our minds from the 
tyranny of superstitious bigotry, by demolishuig this last 
badge of persecution in the English law. 

In what I have now said, I would not be understood to 
derogate from the just rights of the national churcli, or to 
favour a loose latitude of propagating any crude undigested 
sentiments, in religious matters. Of propagating I say; for 
the bare entertaining them, without an endeavour to diffuse 
them, seems hardly cognizable by any human authority. I 
only mean to illustrate the excellence of our present establish- 
ment, by looking back to former times. Every thing is now 
as it should be, with respect to the spiritual cognizance, and 
spiritual punishment, of heresy: unless perhaps that the crime 
ought to be more strictly defined, and no prosecution per- 
mitted, even in the ecclesiastical courts, till the tenets in 
question are by proper authority previously declared to be 
heretical. Under these restrictions it seems necessary for the 
support of the national religion, that the officers of the church 
should have power to censure heretics; yet not to harass 
them with temporal penalties, much less to exterminate or 
destroy them. The legislature hath indeed thought it proper, 
that the civil magistrate should again interpose, with regard 
to one species of heresy, very prevalent in modem times ; for 
by statute 9&10 W.III. c.32. if any person educated in the 
Christian religion, or professing the same, shall by writing, 
printing, teaching, or advised speaking, deny any one of the 
persons in the Holy Trinity to be God, or maintain that there 
are more Gods than one, he shall undergo the same penalties ^ 50 
and incapacities, which were just now mentioned to be inflicted 
on apostacy by the same statute. (3) And thus much for the 
crime of heresy. 


(3) This statute, so far as regards lae denying any one of the persons of 
the Holy Trinity to be God, is repealed by the 53G.3. c.60. It should 
seem now, therefore, that the temporal courts have no jurisdiction directly 
in cases of heresy, but they may still have to determine collaterally what 
fulls within that description ; as in a qtcare impedit^ if the Inshop pleads that 
he refused the clerk for heresy, it is said that he must set forth the par- 
ticular point ; for the court having conusance of the original cause, must, 
by consequence, have a power as to all collateral and incidental matters 
VOL. IV. E which 
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III. Anotheh species of offences against religion are those 
which affect the established church. And these are either 
positive or negative : positive, by reviling it’s ordinances ; or 
negative, by non-conformity to it’s worship. Of both of these 
in their order. 

1. And, first, of the offence of reviling the ordinances of 
the church. This is a crime of a much grosser nature than 
the other of mere non-conformity ; since it carries with it the 
utmost indecency, arrogance, and ingratitude ; indecency, by 
setting up private judgment in virulent and factious opposition 
to public authority: arrogance, by treating with contempt 
and rudeness what has at least a better chance to be right 
than the singular notions of any particular man ; and ingra- 
titude, by denying that indulgence and undisturbed liberty of 
conscience to the members of the national church, which the 
retainers to every petty conventicle enjoy. However, it is 
provided by statutes lEdw. VI. c. 1. and 1 Uiz. c. 1. that 
whoever reviles the sacrament of the Lord’s supper shall be 
punished by fine and imprisonment ; and by the sUitute 
] Eliz. c. 2. if any minister shall speak any thing in derogation 
of the book of common prayer, he shall, if not beneficed, be 
imprisoned one year for the first offence, and for life for the 
second : and if he be beneficed, he shall for the first offence 
be imprisoned six months, and forfeit a year’s value of his 
benefice: for the second offence he shall be deprived, and 
suffer one year’s imprisonment : and, for the third, shall in 
like manner be deprived, and suffer imprisonment for life. 
And if any person whatsoever shall, in plays, songs, or other 
open words, speak any thing in derogation, depraving, or 
despising of the said book, or shall forcibly prevent the read- 
ing of it, or cause any other service to be used in its stead, 
he shall forfeit for the first offence an hundred marks ; for 
the second, four hundred ; and for the third, shall forfeit all 
his goods and chattels, an(|^ suffer imprisonment for life. 

51 ] These penalties were framed in the infancy of our present 
establishment, when the disciples of Rome and of Geneva united 
in inveighing with the utmost bitterness against the English 
liturgy and the terror of these laws (for they seldom, if ever, 

which are necessary for its determination, thbugh in themselves they belong 
to Another jurisdiction. See Hawk. PL C. B. l . c. 2. 
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were fully executed), proved a principal means, under Pro- 
vidence, of preserving the purity as well as decency of our 
national worship. Nor can their continuance to this time (of 
the milder penalties at least) be thought too severe and into- 
lerant ; so far as they are levelled at the offence, not of ihmk- 
ing differently from the national church, but mi Img at that 
church and obstmcliiig it’s ordinances, for not submitting it*s 
public judgment to the private opinion of others. For, 
though it is clear that no restraint should be laid upon 
rational and dispassionate discussions of the rectitude and 
propriety of the established mode of worship ; yet contumely 
and contempt are what no establishment can tolerate A 
rigid attachment to trifles, and an intemperate zeal for reform- 
ing them, are equally I'idiculous and absurd ; but the latter is 
at present the less excusable, because from political reasons, 
sufficiently hinted at in a former volume"', it would now be 
extremely unadvisable to make any alterations in the service 
of tile church ; unless by it’s own consent, or unless it can be 
shewn that some manifest impiety or shocking absurdity will 
follow from continuing the present forms. 

2. NoN-coNrouMiTY to the worship of the church is the 
other, or negative branoh of this offence. And for this there 
is much more to be pleaded than for the former ; being a mat- 
ter of private conscience, to tlie scrujilcs of which our present 
laws have shewn a very just and Christian indulgence. For 
undoubtedly all persecution and oppression of weak con- 
sciences, on the score of religious persuasions, are highly 
unjustifiable upon every principle of natural reason, civil 
liberty, or sound religion. But care must be taken not to 
carry this indulgence into such extremes, as may endanger 
the national church : there is always a difference to be made [ 52 ] 
between toleration and establishment. 

Non-conformists are of two sorts : first, such as absent 
themselves from divine worship in the established church, 
through total irreligion, and attend the service of no other 

Y By an ordinance 23 Aug. 1645, worship, subjected the offender upon 
which continued till the restoration, to indictment to a discretionary fine, not 
preach, write, or print any thing in exceeding 50 pounds. (Scobell. 98.) 
derogation or depraving of Hie directory ' Vol.I. p,98. 
for the then established presbyterian 

E 2 
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persuasion. These by the sUUutes of 1 Eliz. c.2., 23 Eliz. 
C.I., and 3 Jac.L c.4. forfeit one shilling to the poor every 
Lord’s day they so absent themselves, and 20/. to the king if 
they continue such default for a month togcthej*. And if they 
keep any inmate, thus irreligiously disposed, in their houses, 
they forfeit 1 0/. month. 

The second species of non-conformists are those who offend 
through a mistaken or j)erverse zeal. Such were esteemed 
by our laws, enacted since the time of the reformation, to be 
papists and protestant dissenters : both of whom were sup- 
posed to be equally schismatics in not communicating with 
the national church ; with this difference, that the papists 
divided from it upon material, thougli erroneous, reasons ; 
but many of the dissenters upon matters of indifference, or, 
in other words, upon no reason at all. Yet certainly our 
ancestors were mistaken in their plans of compulsion and in- 
tolerance. The sin of schism, as such, is by no means the 
object of temporal coercion and punishment. If through 
weakness of intellect, through misdirected piety, through per- 
verseness and acerbity of temper, or (which is often tlie case) 
through a prospect of secular advantage in herding with a 
party, men quarrel with the ecclesiastical establishment, the 
civil magistrate has nothing to do with it ; unless their tenets 
and practice are such as threaten ruin or disturbance to the 
state. He is bound indeed to protect the established church : 
and, if this can be better effected, by admitting none but it’s 
genuine members to offices of trust and emolument, he is 
certainly at liberty so to do : the disposal of offices being mat- 
ter of favour and discretion. But, this point being once 
secured, all persecution for diversity of opinions, however ridi- 
culous or absurd they may be, is contrary to every principle of 
sound policy and civil freedom. The names and subordination 
of the clergy, the posture of devotion, the materials and 
53 ] colour of the minister’s garment, the joining in a known or an 
unknown form of prayer, and other matters of the same 
kind, must be left to the option of every man’s private 
judgment. 

With regard therefore to protesta7it disse^ifers^ although the 
experience of their turbulent disposition in former times oc- 
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casioned several disabilities and restrictions (which I shall not 
undertake to justify) to be laid upon them by abundance of 
statutes *5 yet at length the legislature, with a spirit of true 
mfignanimity, extended that indulgence to these sectaries^ 
which they themselves, w’hen in pow'er, had held to be coun- 
tenancing schism, and denied to the church of England 
The penalties are conditionally suspended by the statute 1 W. 

& M. st. 1. c. 18. ‘‘ for exempting their majesties’ protestant 
subjects, dissenting from the church of England, from the 
“ penalties of certain laws,” commonly called the toleration 
act ; which is confirmed by statute 10 Ann, c.2*» and declares 
that neither the laws above mentioned, nor the statutes 1 Eliz. 

C.2. §14., 3 Jac.I. C.4. &5., nor any other penal laws made 
against popish recusants (except the test acts), shall extend to 
any dissenters, other than papists and such as deny the Tri- 
nity : provided, 1, that they take the oaths of allegiance and 
supremacy (or make a similar affirmation, being quakers*), 
and subscribe the declaration against popery ; 2. that they 
repair to some congregation certified to and registered in the 
court of the bishop or archdeacon, or at the county sessions ; 

3. that the doors of such meeting-house shall be unlocked, 
unbarred, and unbolted ; in default of which the persons 
meeting there are still liable to all the penalties of the former 
acts. Dissenting teachers, in order to be exempted from the 
penalties of the statutes 13 & 14 Car. II. c,4., 15 Car. II. c.6., 

1 7 Car. II. c. 2., and 22 Car. II. c.l. are also to subscribe the 
articles of religion mentioned in the statute 13 Eliz. c. 12. 

(which only concern the confession of the true Christian faith, 
and the doctrine of the sacraments,) with an express exception 
of those relating to the government and powers of the church, [ 54 
and to infant baptism ; or if they scruple subscribing the same, 
shall make and subscribe the declaration prescribed by statute 
19 Geo. III. c. 44. professing themselves to be Christians and 
protestants, and that they believe the scriptures to contain the 
revealed will of God, and to be the rule of doctrine and 
practice. Thus, though the crime of non-conformity is by no 
means universally abrogated, it is suspended and ceases to 

* 23 Eliz. c.l. 29 Eliz. c. 6. 35 Eliz. penalties on the former two, in case 
c.l. 22 Car. II. c. 1. of using the book of common prayer 

y The ordinance of 1645 (before not only in a place of public worship, 
cited) inflicted imprisonment for a year but also in any private family. 

On the third offence, and pecuniary See stat, 8. Geo. I, c. 6. 

r 3 
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exist with regard to these protestant dissenters, during their 
compliance with I he conditions imposed by 'these acts : and, 
under these conditions, all persons, who w’ill approve them- 
selves no papists or oppugners of the Trinity (4), are left at 
full liberty to act as their consciences shall direct them, in the 
matter of religious worship. And if any person shall wilfully, 
maliciously, or contemptuously disturb any congregation, 
assembled in any church or permitted meeting-house, or shall 
misuse any preacher or teacher there, lie shall (by virtue of 
the same statute, 1 W. & M.) be bound over to the sessions of 
the peace, and/orfeit twenty pounds. But by statute 5 Geo. I. 
c.4. no mayor or principal magistrate must appear at any dis- ’ 
senting meeting with the ensigns of his office®, on pain of 
disability to hold that or any other office ; the legislature 
judging it a matter of propriety, that a mode of w'orsliip, set 
up in opposition to the national, wlien allowed to be exercised 
in peace, should be exercised also with decency, gratitude, 
and humility. Dissenters also, who subscribe the declaration 
of the act 19 Geo. III. are exempted (unless in the case of 
endowed schools, and colleges,) from the })enalties of the 
statutes 13 & 14 Car. IL c.4. and 17 Car. II. c. 2. which pro- 
hibit (upon pain of fine and imprisonment) all persons from 
teaching school, unless they be licensed by the ordinary, and 
subscribe a declaration of conformity to the liturgy of the 
church, and reverently frequent divine service, established by 
the laws of this kingdom. (5) 

* Sir Humphry Edwin, a lord mayor lilies ; which is alluded to by Dean 
of London, had the imprudence soon Swift, in his talc of a tub, under the 
after the toleration act to go to a pres- allegory of Jack getting on a great 
byterian meeting-house in his forma- horse, and eating custard. 


(4) As to these last see ante, p. 50. n. 5. 

(5) An important statute upon this subject was passed in the close of the 
last reign (the 52 G. 3. c. 1 55.) by which the 15 & 1 4 C. 2. c. 1 . 1 7 C. 2. c. 2. 
and 22 C. 2. c. 1. are repealed; and it is enacted, that places of religious 
worship for protestants shall be certified to, and registered in the bishop’s 
or archdeacon’s court, and at the general or quarter sessioifs, that persons 
officiating in, or resorting to places of worship so certified, shall be exempt 
from all pains or penalties relieved against by the toleration act, as fully as 
if they had taken the oath, and made the declaration mentioned in that 
act. But eveiy one preaching or teaching at such place, shall, when re- 
quired by a magistrate, take and subscribe the oath and declaration speci- 
fied in the 19 G. 5. c.44. ; and if not required so to do, he may call upon 
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As to papists^ what has been said of the protcstant dissenters 
would hold equally krong for a general toleration of them ; 
provided their separation was founded only U|X)n difference of C 55 ] 
opinion in religion, and their principles did not also extend to 
a subversion of the civil government. H once they could be 
brought to renounce the supremacy of the pope, tlicy might 
quietly enjoy their seven sacraments, their purgatory, and au- 
ricular confession ; their worship of reliques and images ; nay, 
even their transubstantiation. But while they acknowledge a 
foreign power, superior to the sovereignty of the kingdom, 
they cannot complain if the laws of that kingdom will not 
treat them upon the footing of good subjects. 

Let us therefore now^ take a view of the laws in force 
against the papists ; who may be divided into three classes, 
persons professing popery, }X)pish recusants convict, and po- 
pish priests. 1 . Persons professing the popish religion, besides 
the former penalties for not frequenting their parish church, 
are disabled 'from taking their lands either by descent or pur- 
chase, after eighteen years of age, until they renounce their 
errors ; they must at the age of twenty-one register their es- 
tates before acquired, and all future conveyances’ and wills 
relating to them ; they ai’c incapable of j^resenting to any ad- 
vowson, or granting to any other person any avoidance of the 
same ; they may not keep or teach any school under pain of 
perpetual imprisonment; and if they willingly say or hear 
mass, they forfeit the one two hundred, tlie other one himdrcd 
marks, and each shall suffer a year’s imprisonment. Tlius 
much for percons, who, from the misfortune of family preju- 
dices or otherwise, have conceived an unhappy attachment to 
the Romish church from their infancy, and publicly profess 
it’s errors. But if any evil industry is used to rivet these 
errors upon them, if any person sends another abroinl to be 

any magistrate to administer such oath to him* and to attest iiis subscrip- 
tion to such declaration, and to give him a certificate thereof, which cer- 
tificate will exempt him from certain civil offices and burthens, supposing 
he employs himself solely in the duties of a teacher or preacher, and does 
not follow any trade or other occupation but that of a schoolmaster. 

These places of religious assembly must not be locked, bolted, or barred ; 
but they are protected by penalties from disturbsvnce. The act does not 
extend to places in which the service is performed according to the rites 
and ceremonies of the established church, nor to the meetings of Quakers. 



55 


PUBLIC 


Book IV* 


educated in the popish religion, or to reside in any religious 
house abroad for that purpose, or contributes to their main- 
tenance when there ; both the sender, the sent, and the con- 
tributor, are disabled to sue in law or equity, to be executor 
or administrator to any person, to take any legacy or deed of 
gift, and to bear any office in the realm, and shall forfeit all 
their goods and chattels, and likewise all their real estate for 
life. And where these errors are also aggravated by apostacy, 
or perversion, where a person is reconciled to the see of 
Rome, or procures others to be reconciled, the offence 
amounts to high treason. 2. Popish recusants, convicted in 
a court of law of not attending the service of the church of 
England, are subject to the following disabilities, penalties, 
and forfeitures, over and al>ove those before mentioned. They 
are considered as persons excommunicated ; they can hold no 
office or employment ; they must not keep anns in their houses, 
but the same may be seized by the justices of the peace ; they 
may not come within ten miles of London, on pain of 100/.; 
they can bring no action at law, or suit in equity ; they are 
not permitted to travel above five miles from home, unless by 
licence, u{X)n pain of forfeiting all their goods ; and they may 
not come to court under pain of 1 00/. No marriage or burial 
of such recusant, or baptism of his child, shall be had other- 
wise than by the ministers of the church of England, under 
other severe penalties. A married woman, when recusant, 
shall forfeit two-thirds of her dower or jointure, may not be 
executrix or administratrix to her husband, nor have any part 
of his goods; and during the coverture may be kept in prison, 
unless lier husband redeems her at the rate of 10/. a month, 
or the third part of all his lands. And, lastly, as a feme- 
covert recusant may be imprisoned, so all others must, within 
three months after conviction, either submit and renounce their 
errors, or, if requh'ed so to do by four justices, must abjure 
and renounce the realm : and if they do not depart, or if they 
return without the king’s licence, they shall be guilty of felony, 
and suffer death as felons without benefit of clergy. There is 
also an inferior species of recusancy, (refusing to make the 
declaration against popery, enjoined by statute 30 Car. II. 
st. 2. when tendered by the proper magistrate,) which, if the 
party resides within ten miles of London, makes him. an ab- 
solute recusant convict j or if at a greater distance, suspends 
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him from having any seat in parliament, keeping arms in his 
house, or any horse above the value of five pounds. This is 
the state, by the laws now in being‘s, of a lay papist. But, Si 
Tlie remaining species or degree, popish priests, are in n [ 57 ] 
still more dangerous condition. For by statute 1 1 & 1 2 W. III. 
c.l’, popish priests or bishops, celebrating mass, or exercising 
any part of their functions in England, except in the houses 
of ambassadors, are liable to perpetual imprisonment. And 
by the statute 27 Eliz. c. 2. any popish priest, born in the do- 
minions of the crown of England, who shall come over hither 
from beyond sea, (unless driven by stress of weather, and tar- 
rying only a reasonable tinie^) or shall be in England three 
days without conforming and taking the oaths, is guilty of 
high treason: and all persons harbouring him are guilty of 
felony without the benefit of clergy. 

This Is a short summary of the laws against the papists, 
under their three several classes, of persons professing the 
popish religion, pojiish recusants convict, and popish priests. 

Of which the president Montesquieu observes \ that they are 
so rigorous, though not professedly of the sanguinary kind, 
that they do all the hurt that can possibly be done in cold 
blood. But in answer to this it may be observed, (what fo- 
reigners who only judge from our statute-book arc not fully 
apprized of,) that these laws arc seldom exerted to their ut- 
most rigour: and, indeed, if they were, it would be very dif- 
ficult to excuse them. For they are rather to be accounted 
for from their history, and the urgency of the times which 
produced them, than to be approved (upon a cool review) as a 
standing system of law. The restless machinations of the 
Jesuits during the reign of Elizabeth, the turbulence and un- 
easiness of the papists under the new religious establishment, 
and the boldness of their hopes and wishes for the succession 
of the queen of Scots, obliged the parliament to counteract so 
dangerous a spirit by laws of a great, and then perhaps neces- 
sary, severity. The powder-treason, in the succeeding reign, 

^ Stat, 23 Eliz. c. 1. 27 Eliz, e. 2. U&12W.III. c. 4. 12 Ann. st, 2. 

29 Eliz. C.6. 35 Eliz. c. 2. 1 Jac. I. c. H. 1 Geo.I. st.2. c.55. 3 Geo. I. 

c. 4. 3 Jac. I. C.4.& 5. 7 Jac. I. c. 6. c.l8. 1 1 Geo. II. c, 17. 

SCar. I. C.2. 25 Car.II. c.2. SOCar. II, Raym. 377. Eatcli, 2. 

St. 2. 1 W. & M. c. 9. 15. & 2$. “ Sp.L.b.l9. C.27. 
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struck a panic into James I. which operated in different ways : 
it’ occasioned the enacting of new laws against the papists; 
bat deterred him from putting them in execution. The in- 
trigues of queen Henrietta in llie reign of Charles L, the 
prospect of a popish successor in that of Charles 1 1., the as- 
sassination-plot in the reign of king William, and the avowed 
claim of a popish pretender to the crown in that and subse- 
] quent reigns, will account for the extension of these penalties 
at those several periods of our history. But if a time should 
ever arrive, and perhaps it is not very distant, when all fears 
of a pretender shall have vanished, and the power and influ- 
ence of the pope shall become feeble, ridiculous, and des- 
picable, not onlj'^ ill England, but in every kingdom of 
Europe ; it probably would not then be amiss to review and 
soften these rigorous edicts ; at least till the dv// principles of 
the Roman catholics called again upon the legislature to re- 
new them : for it ought not to be left in the breast of every 
merciless bigot, to drag down the vengeance of these occasional 
laws upon inoffensive, though mistaken subjects ; in opposition 
to the lenient inclinations of the civil magistrate, and to the 
destruction of every principle of toleration and religious 
liberty. 

This hath partly been done by statute 18 Geo. III. c. 60. 
with 1 •egard to such papists as duly take the oath therein pre- 
scribed, ol' allegiance to his majesty, abjuration of the pre- 
tender, renunciation of the pope’s civil power, and abhorrence 
of the doctrines of destroying and not keeping faith w'ith 
heretics, and deposing or murdering princes excommunicated 
by authority of the see of Rome : in respect of whom only 
the statute of 11 & 12 W.III. is repealed, so far as it disables 
tliem from purchasing or inheriting, or authorises the appre- 
hending or prosecuting the popish clergy, or subjects to per- 
petual imprisonment either them or any teachers of youth. (6) 

(6) The benefits of the 18G.5. c.60. have been most materially enlarged 
by the 51 G.5. c. 52. explained in one particular by the 43G.J. c.50. This 
statute prescribes, first, a declaration and oath, by which in substance, the 
party promises allegiance, and to support the protestarrt succession, abjur- 
ing allegiance to any other person ; he swears that he rejects the danger- 
ous doctrines that heretics or infidels may be murdered, or that faith is not 
to be kept with them, or that princes excommunicated may be deposed or 



Ch, 4- 


WRONGS. 


58 


In order the better to secure the established church against 
perils from non-conformists of all denominations, infidels, 
turks, jews, heretics, papists, and sectaries, there are however 
two bulwai’ks erected; called the corporation and ic$t acts ; by 
the former of ^hich no person can be legally electetl to any 

^ Slat. 13 Car. II. st,2. c. 1. 

murdered; he declares that he does not believe the pope, or any other 
foreign prince or potentate to have, or be entitled to, any temporal power 
in this realm ; and, finally, that he swears and ileelares all this simply and 
literally without any*inental reservation whatsoever. It repeals, secondly, 
in favour of all persons taking this oath, the statutes of recusancy, and as 
explained by 43G.3. c. 50. su[)ersedos the necessity of taking the oath, or 
making the declaration in 18G.5. c. GO. It next permits the use of Roman 
catholic places of worship, and Roman catholic schools under certain regu- 
lations of registering, keeping the former open, &e. It enacts also that no 
Roman catholic shall be summoned to take the oath of supremacy, or to 
make the declaration against transuhstantiation ; it repeals in favour of 
those taking the prescribed oath, (Jvre., the 1 W.&M. st. 1. c.i). for remov- 
ing papists from London and Wcstriiiiister, and for [>reventiiig Roman 
catholic peers from conr ig into the presence of the king ; and also the laws 
requiring the registry and enrollment of the deeds and wills of Roman 
catholics; and substitutes the oath prescribed for the oath orsuj)remacy, 
and declaration against transuhstantiation in the case of Roman catholic 
barristers, attorneys, &c. But this statute docs not enable aRomati catho- 
lic to hold the mastership of any royal college or school, or any endowed 
college or school ; nor can such person keep any school in Oxford or Cam- 
bridge, nor in any place receive into hi^ school the child of a prolestant 
father. Nor does the act allow Roman catholic to found, endow, or 
establish any religious order, or society bound by monastic vows, or any 
schoql, academy or college ; anti all uses, trusts, and dispositions of property 
which were before deemed superstitious or unlawful, remain so still. 

By an act of the Irish parliament (55 G. 3.), Roman catholics were ena- 
bled to hold ceitaiii offices in Ireland, upon taking an oath prescribed in 
the 15 &14G. 5. [Irish Act.] and an oath and declaration specified in that 
act; it was therefore declared and enacted by the 55 G. 3. c. 128. that per- 
sons who having so qualified themselves, held offices in Ireland, should not 
be liable to any penalties in England or elsewhere ; and also that persons 
so qualified, and having taken commissions in Ireland in the kiiig’s army, 
might take higher commissions in England without exposing themselves toi| 
any pains or penalties. The .57 G. 5. c. 92, also enables the king to grant 
any commissions in the army, navy, or marines, without previously requir- 
ing the persons to take any oaths, or make any declaration, leaving the 
law however untouched as to oaths, or declarations required to be taken 
or made within a given time after acceptance. 

Roman catholics are still unable to vote at elections ; at least the oath 
of supremacy may be tendered to any one coming to vote : nor can they 
sit in eitlier house of parliament, because the oath of supremacy, and the 
declaration against popery must still be made by every member. 
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office relating to tlie government of any city or corporation, 
unless, within a twelvemonth before he has received the 
sacrament of the Lord’s supper according to the rites of the 
church of England ; and he is also enjoined to take the oaths 
of allegiance and supremacy at the game time that he takes 
the oath of office : dr, in default of either of these requisites, 
such election shall be void. I'he other, called the test act \ 
directs all officers, civil and military, to take the oaths and 
make the declaration against transubstantiatioii, in any of the 
59 3 king’s courts at Westminster, or at -the ^quarter sessions, 
within six calendar months after their admission : and also 
within the same time to receive the sacrament of the Lord’s 
supper, according to the usage of the church of England, in 
some public church immediately after divine service and ser- 
mon, and to deliver into court a certificate thereof signed by 
the minister and churchwarden, and also to prove the same 
by two credible witnesses ; upon forfeitui c of .500/. and disa- 
bility to hold the said office. (7) And. of much the same 
nature with these is the statute 7 Jac.I. c.2. which perriiits no 
perso-ns to be naturalized or restored in blood, but such as 
undergo a like test: which test having been removed in 1753, 
in favour of the Jews, was the next session of parliament 
restored again with some precipitation. 

Thus much for offences, which strike at our national 
religion, or the doctrine and discipline of the church of 
England in particular. I proceed now to consider some gross 
impieties and general immoralities, which are taken notice of 
and punished by our municipal law ; frequently in concur- 
rence with the ecclesiastical, to which the censure of many 
of them does also of right appertain ; though with a view 
somewhat different: the spiritual court punishing all sinful 
enormities for the sake of reforming the private sinner, pro 
itsaliUc animac ; while the temporal courts resent the public 

^ St.at.25 Car, II. c.2. explained by 9 Geo. II. c.26. “ 

(7) The 5G.1, c.G. so far repeals the corporation act, as to make the 
election not ipso facto void, because the party has not taken the sacrament 
within the period prescribed; and to limit the time for removal, or prose- 
cution, to six months after the election and actual possession of the office : 
hut it is usual in every session of parliament to pass an act, which, under 
certain regulations and conditions, indemnifies .those who may have ne- 
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affront to religion and morality on which all government 
must depend for support, and correct more for the sake of 
example than private amendment. 

IV. The fourth species of offences therefore, more imme- 
diately against God and religion, is that of blasphemy against 
the Almighty, by denying his being or providence ; or by 
contumelious reproaches of our Saviour Clirist, Whither 
also may be referred all profane scoffing at the holy scripture, 
or exposing it to contempt and ridicule. These are offences 
punishable at common law by fine and imprisonment, or 
other infamous corporal punishment ^ ; for Christianity is part 
of the laws of England*'. (8) 

V. Somewhat allied to this, though in an inferior degree, 
is the offence of profane and common S'uocaring and cursing* 

By the last statute against which, 19 Geo. 2. c. 21. which re- [ 60 ] 

K 1 Hawk. P.C. c. S. *’1 Ventr, 293. 2 Strange, 834, 


(8) See ante, pp. 44 & 50. The title of the statute of W..5. there men- 
tioned, is, An act for the more eifectual suppression of blasphemy and pro- 
fan eness but these were, and still are, offences at common law, and may 
be proceeded against as such at the option of the prosecutor; the principle 
being, that where a statute without negative words merely imposes a new 
punishment, or directs a new mode of prosecution for that which was pre- 
viously an offence at common law, and does not change the nature of the 
offence from a felony to a misdemeanour, or vice versd^ the statute is 
merely cumulative, and the common law offence, prosecution and punish- 
ment remain as before, li, v. Carlilv^ 5 13 . & A. IGl. 

Where the blasphemy is contained in any libel, and the offender has been 
once convicted of the offence, he may, by the 60G. J. and 1 G.4. c. 8., on 
a second conviction before any commission of oyer and terminer, or gaol 
delivery, or in K. B., be banished from all parts of his majesty’s dominions, 
for such term of years as to the court shall seem proper. If he shall not 
depart from the United Kingdom within thirty days after sentence pro- 
nounced, for the purpose of going into banishment, he may be conveyed to 
such parts out of his majesty’s dominions, as his majesty by the advice of his 
privy council may direct. And if at any time after forty days from sentence 
pronounced, and before the expiration of the term of banishment, he be found 
at large without lawful cause in any part of his majesty’s dominions, he 
may be sentenced to transportation for fourteen years. By the same sta- 
tute a power is given to the court in case of conviction for a blasphemous 
libel, to direct the seizure of all copies of the work in the possession of the 
defendant, or of any one as his trustee ; if the judgment be arrested or 
reversed, the copies are to be restored free of expence ; if not, they are to 
be disposed of as the court shaill drder. 
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peals all former ones, every labourer, sailor, or soldier pro- 
fanely cursing or swearing shall forfeit Is.; every other person 
under the degree of a gentleman 2s. ; and every gentleman 
or person of superior rank 5s. to the poor of the parish; and, 
on the second conviction, double; and, for every subsequent 
offence, treble the sum first forfeited ; with all charges of con- 
viction ; and in default of payment shall be sent to the house 
of correction for ten days. (9) Any justice of tlie peace may 
convict upon his own hearing, or the testimony of one witness ; 
and any constable or peace officer, upon his own hearing, 
may secure any offender and carry him before a justice, and 
there convict him. If the justice omits his duty, he forfeits 5/. 
and the constable 40s. And the act is to be read in all parish 
churches, and public chapels, the Sunday after every quarter- 
day, on pain of 5/. to be levied by warrant from any justice. 
Besides this punishment for taking God’s name in vain in 
common discourse, it is enacted by statute 3 Jac. I. c. 21. that 
if in any stage-play, interlude, or shew, the name of the Holy 
Trinity, or any of the persons therein, be jestingly or pro- 
fanely used, the offender sliall forfeit 10/., one moiety to the 
king, and the other to the informer. 

VI, A SIXTH s[)ecies of offence against God and religion, 
of which our antient books are full, is a crime of which one 
knows not well wliat account to give. I mean the offence of 
witchcraft^ conjuration^ inchanfment^ or sorcery. To deny the 
possibility, na}’^, actual existence of witchcraft and sorcery, is 
at once flatly to contradict the revealed word of God, in va- 
rious passages both of the Old and New Testament: and the 
thing itself is a truth to which every nation in the world hath 
in it’s turn borne testimony, either by examples seemingly 
well attested, or by prohibitory laws ; which at least suppose 
the possibility of commerce with evil spirits. The civil law 
punishes with death not only the sorcerers themselves, but 

(9) Where a common soldier or sailor upon conviction is unable to pay 
or find security for the penalty, instead of being committed to the house 
of correction, he is to be set in the stocks for one hour for every single 
ofTenge, and for any number of offences whereof he may be convicted at 
the same time, two hours. All proceedings under the act must be com- 
menced within eight da 3 "s after the oftence committed. By the 4 G. 4. 
c. 51. the section of the statute which enjoins it’s being read in all parish 
charches four Sunday's in the year, is repealed. 
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also those who consult them^ imitating in the former the 
express law of God “ thou shalt not suffer a witch to live.’' 

And our own laws, both before and since the conquest, have 
been equally penal ; ranking this crime in the same class with 
heresy, and condemning both to the flames h The president [ 61 ] 
Montesquieu ® ranks them also both togetlier, but with a very 
different view : laying it dow’ii as an important maxim, that 
we ought to be very circumspect in the prosecution of magic 
and heresy ; because the most unexceptionable conduct, the 
purest morals, and the constant practice of every duty in life, 
are not a sufficient security against the suspicion of crimes 
like these. (10) And indeed the ridiculous stories that are gene- 
rally told, and the many impostures and delusions that have 
been discovered in all ages, are enough to demolish all faith 
in such a dubious crime ; if the contrary evidence w^ere not 
also extremely strong. Wherefore it seems to be the most 
eligible way to conclude, with an ingenious writer of our 
ofvn ", that in general there has been such a thing as witch- 
craft ; though one cannot give credit to any particular modern 
instance of it. 

Our forefathers were stronger believers, when they enacted 
by statute 33 Hen. VIII. c. 8. all witchcraft and sorcery to be 
felony without benefit of clergy ; and again by statute 1 Jac. I. 
c. 12. that all persons invoking any evil spirit, or consulting, 
covenanting with, entertaining, employing, feeding, or re- 
warding any evil spirit; or taking up dead bodies from their 
graves to be used in any witchcraft, sorcery, charm, or in- 
chantment; or killing or otherwise hurting any person by 
such infernal arts, should be guilty of felony without benefit 
of clergy, and suffer death. And, if any person should at- 
tempt by sorcery to discover hidden treasure, or to restore 
stolen goods, or to provoke unlawful love, or to hurt any man 

* Cod, I, 9. c. 18. Sp.L. b. 12. c.5. 

^ Exod. xxii. 18. " Mr. Addison, Spect. No. 117. 

* 3 Inst. 44. 

(10) There is nothing more common in the earlier periods of our his- 
tory, than charges or imputations of this nature, against; persons of the 
highest rank ; and the anxiety manifested by the individuals to clear 
themselves, shows both the credit and importance attached to the stories. 

Every one is familiar with the cases of the duchess of Gloucester, in the 
reign of H. 6. Jane shore in that of E. 5. and many others about the 
time. 
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or beast, though the same were not eflFected, he or she slioulcl 
suffer imprisonment and pillory for the first offence, and 
death for the second. These acts continued in force till lately, 
to the terror of all antient females in the kingdom ; and many 
poor wretches were sacrificed thereby to the prejudice of 
their neighbours, and their own illusions ; not a few having, 
by some means or other, confessed the fact at the gallows. 
But all executions for this dubious crime are now at an end ; 
our legislature having at length followed the wise example of 
Lewis XIV. in France, who thought proper by an edict to 
C 62 ] restrain the tribunals of justice from receiving informations of 
witchcraft And accordingly it is with us enacted by statute 
9 Geo. II. c. 5. that no prosecution shall for the future be 
carried on against any persons for conjuration, witchcraft, 
sorcery, or enchantment. But the inisdemesnor of persons 
pretending to use witchcraft, tell fortunes, or discover stolen 
goods by skill in the occult sciences, is still deservedly pu- 
nished with a year’s imprisonment, and standing four times in 
the pillory. (11) 

VII. A SEVENTH species of offenders in this class are all 
religious imjmtoi's: such as falsely pretend an extraordinary 
commission from heaven ; or terrify and abuse the people 
with false denunciations of judgments. These, as tending to 
subvert all religion, by bringing it into ridicule and contempt, 
are punishable by the temporal courts with fine, imprison- 
ment, and infamous corporal punishment 

VIII. Simony, or the corrupt presentation of any one to 
an ecclesiastical benefice for gift or reward, is also to be con- 
sidered as an offence against religion ; as well by reason of the 
sacredness of the charge which is thus profanely bought and 
sold, as because it is always attended with perjury in the per- 

° Voltaire, SiecL Louis XIV. ch. 29. reckons up sorcery and witchcraft 
Mod. Un. Hist, xxv.215. Yet Vough- among the crimes punishable in Franco. 
Ians [de droit criminelt 353. 459.) still 1 Hawk. P. C. c.5. b.3. 

(11) Mr. Christian observes, in a note on this passage, that a similar sta- 
tute to that of James I. passed in Ireland in the reign of Elizabeth remains 
iinrepealcd; it has since been repealed by the 1&2G.4. c. 18. In the 
general pardon and amnesty which was passed by the parliament in 1651, 
all offences of invocations, conjurations, witchcrafts, sorceries, inchant- 
ments, and charms, were specially excepted. See Scobell, 181. See post, 
p. 169., the provisions of the Vagrant Act cfn this subfect. 
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son presented*^. The statute 31 Eliz. c. 6. (which, so far as 
it relates to the forfeiture of the right of presentation, was 
considered in a former book ") en*acts, that if any patron, for 
money or any other corrupt consideration or promise, directly 
or indirectly given, shall present, admit, institute, induct, 
install, or collate any person to an ecclesiastical benefice or 
dignity, both the giver and taker shall forfeit two years’ value 
of the benefice or dignity ; one moiety to the king, and the 
other to any one who will sue for the same. (12) If persons 
also corruptly resign or exchange their benefices, both the 
giver and taker shall in like manner forfeit double the value of 
the money or other corru})t consideration. And j)ersons who 
shall corruptly ordain or license any minister, or procure him 
to be ordained or licensed, (which is the true idea of simony,) 
shall incur a like forfeiture of forty })ounds; and the minister 
liimself of ten pounds, besides an incapacity to hold any ec- [ 63 ] 
clesiastical preferment for seven years afterwards. Corrupt 
elections and resignations in colleges, hosj)itals, and other 
eleemosynary corporations, are also })unished by the same 
statute with forfeiture of the double value, vacating the place 
or office, and a devolution of the right of election for that 
turn to the crown. (13) 

a Inst. See Vol. II. p.279. 

(12) The giver shall be incapable of enjoying tlic benefice ; and the two 
years* value shall be accounted according to the rent at which it would 
let in the opinion of a jury, and not according to the taxation in the King’s 
Books, or Parliamentary Survey, .3 Inst. 1 54. 

(1.3) This seems not to be correctly stated; the statute (s. 2.) enacts, 
that if any person or persons, bodies politic or corporate, which have 
election or voice in the election of any fellow, &c. to have room or place 
in any church, college, &c. shall take money, fee, or reward for his op 
their voice or voices, assent or consent, then the place which such person 
so offending shall then have in any of the said churches, colleges, &c. shall 
be void; and that then, as well the queen as every other person and 
persons to whom the presentation, gift, &c, shall of right belong, of the 
room or place of the said offender^ shall at their j)leasure nominate to it, 
as if the offender were naturally dead. Under this section, the offender 
seems to be the person or corporation taking money, &c., though it is not 
easy to see how the penalty w ould apply to a corporatipn, or to an indivi- 
dual not having room or place in any of the churches, &c, ; and the section, 
in this view of it, does not seem to vacate the election which may have 
been so corruptly made. Nor does the section devolve any turn to the 
crown, merely as such, but apparently either to the ordinary electors, or 

VOL. IV. F at 
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IX. Profanation of the Lord’s day, vulgarly (but impro- 
perly) called sahhath-hreakingy is a ninth offence against God 
and religion, punished by the municipal law of England. For, 
besides the notorious indecency and scandal of permitting any 
secular business to l>e publiclj’^ transacted on that day, in a 
country professing Christianity, and the corruption of morals 
which usually follows it’s profanation, the keeping one day in 
seven holy, as a time of relaxation and refreshment, as well as 
for public worship, is of admirable service to a state, considered 
merely as a civil institution. It humanizes by the help of con- 
versation and society the manners of the lower classes ; which 
would otherwise degenerate into a sordid ferocity and savage 
selfishness of spirit : it enables the industrious workman to 
pursue his occupation in the ensuing week with health and 
chearfulness : it imprints on the minds of the people that 
sense of their duty to God, so necessary to make them good 
citizens; but which yet would be worn out and defaced by an 
unreniitted continuance of labour, without any stated times or 
recalling them to the worship of their Maker. And therefore 
the laws of king Athelstan " forbad all merchandizing on the 
l 40 rd’s day, under very severe penalties. (14*) And by the 
statute 27 Hen. VI. c. 5. no fair or market shall be held on the 
principal festivals, Good Friday, or any Sunday,) except the four 
Sundays in harvest,) on pain of forfeiting the goods exposed 
to sale. And since, by the statute 1 Car. I. c. 1., no persons shall 
assemble out of their own parishes, for' any sport whatsoever 
upon this day ; nor, in their parishes, shall use any bull or 
bear-baiting, interludes, plays, or other unla'wful exercises, or 

" C.24. 


at all events to those in whom the statutes of the foundation have placed 
it undec such circumstances. 

The third section provides for the case of a corrupt resignation, and elec- 
tion in consequence : it punishes the rcsigner by a forfeiture of the double 
value, not of the thing resigned, but of the corrupt consideration agreed 
to be received : it punishes the person elected by making him incapable of 
the place for that turn ; and directs that they “ to whom it shall appertain’^ 
may choose another person as if he by or for whom the corrupt consider- 
ation was agreed to be given were dead or had resigned. 

(I4) Perdat pretium empHonis^ ct solvat xxx solidos pro mvlcta * — But 
these are by no means the severest penalties, which the Anglo-Saxon laws- 
imposed on those who laboured or merchandized on the Lord’s Day. See* 
WilLll. n.e* 
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pastimes ; on pain that every offender shall pay Ss. 4}d, to the 
poor. This statute does not prohibit, but rather impliedly 
allows, any innocent recreation or amusement, within their 
respective parishes, even on the Lord’s day, after divine service 
is over. But by statute 29 Car. II. c.7. no person is allowed 
to work on the Lord’s day, or use any boat or barge, or expose 
any goods to sale ; except meat in public houses, milk at cer- 
tain hours, and works of necessity or charity, on forfeiture 
of 5s. Nor shall any drover, carrier, or the like, travel upon 
that day, under pain of twenty shiUings. (15) 

X. Drunkenness is also punished by statute 4 Jac.L c.5. 
with the forfeiture of 5^., or the sitting six hours in the 
stocks; by which time the statute presumes the offender 
will have regained his senses, and not be liable to do mischief 
to his neighbours. And there are many wholesome statutes, 
by way of prevention, chiefly passed in the same reign of 
king James I., which regulate the licensing of ale-houses, and 
punish persons found tippling therein, or the master of such 
houses permitting them. 

XL The last offence which I shall mention, more imme- 
diately against religion and morality, and cognizable by the 
temporal courts, is that of open and notorious lewdness ; 
either by frequenting houses of ill-feme, which is an indictable 
offence or by some grossly scandalous and public indecency, 

^ Poph. 208. 


( 15 ) There are several statutes which allow the necessary exercise of 
certain trades within certain limits on Sunday. By lO&llW. 5. c. 24. 
mackarcl may be sold before or after divine service. By the 59 G. J, c.SS, 
and I& 2 G. 4 . c. 50. bakers may bake and deliver meat, puddings, pies, 
tarts, or victuals, till half-past one in the afternoon, but they are prohibited 
from baking or selling any bread, rolls, or cakes on Sunday, except for tra- 
vellers, or in case of urgent necessity, and they must not in any manner 
exercise their trade after half-past one. By the II& 12 W, 5. c.21. 
40 watermen are allowed to ply between Vauxhall and Limehouse, but they 
are to bring the earnings of the day to the rulers of the company on the 
Monday morning, who, after paying each man for his day’s labour, shall 
set apart the surplus toward a f^und for the use of decayed watermen and 
their widows. The 9 Ann. c. 25. permits chairmen and hackney coachmen 
to ply on Sundays. The 21 G. 5. c, 49. prohibits the opening on a Sunday 
of any house, or room, for public entertainment or debate, to which per- 
sons are admitted by payment of money. 
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for which the punishment is by fine and imprisonment. ® In 
the year 1 650, when the ruling powers found it for their 
interest to put on the semblance of a very extraordinary strict*- 
ness and purity of morals, not only incest and wilful adultery 
were made capital crimes; but also the repeated act of keeping 
a brothel, or committing fornication, were (upon a second 
conviction) made felony without benefit of clergy. ^ But at 
the restoration, when men, from an abhorrence of the hypo- 
crisy of the late times, fell into a contrary extreme of licen - 
tiousness, it was not thought proper to renew a law of such 
unfashionable rigour. And these offences have been ever 
since left to the feeble coercion of the spiritual court, accord- 
ing to the rules of the canon law (16); a law which has treated 
the offbnce of incontinence, nay even adultery itself, with a 
great degree of tenderness and lenity ; owing perhaps to the 
constrained celibacy of its first compilers. The temporal 
courts therefore take no cognizance of the crime of adultery^ 
otherwise than as a private injury. * 

1 Siderf.lGS, Son Vol. III. pag. Isa. 

ScobcU. 121. 


(IG) It is not intended by these general words to lay down that the of^ 
fence of keeping a brothel is not punishable by the temporal courts, for 
undoubtedly the keeping such a house is a nuisance at common law, ami 
punishable as other nuisances. See post, p. 167. The proceedings in respect 
of them are much facilitated by the 25 G. 2. c. 56. by which it is enacted, 
that if two inhabitants of any parish or place, paying scot and lot therein, 
shall give notice in writing to the constable of any person keeping a bawdy- 
house in such parish or place, the constable shall go with such inhabitants 
to a justice, and upon their making oath that they believe the notice to be 
true, and entering into a recognizance in 20/. each to produce material 
evidence against the person for such offence, the constable shall enter into 
a recognizance in the sum of 50/. to prosecute the same with effect, at the 
next sessions or assizes, as to such justice shall seem meet. Provision is 
made for the payment of the constable’s expences in the prosecution, 
and also of 104 to each of such inhabitants by the overseers of the 
parish. 

The party accused is to be brought by warrant before the magistrate, 
and bound over to appear at the next sessions or assizes ; and the magis- 
trate may also take security for his good behaviour in the mean time. 

The indictment cannot be removed by the defendant to any other court ; 
and upon the trial, if it shall be proved that he has appeared to act as the 
master or person having the management of the house, he shall be deemed 
to be the keeper, though he may not be the real owner. 
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But, before we quit this subject, we must take notice of 
the temporal punishment for having bastard children^ consi- 
dered in a criminal light-; for, with regard to the maintenance 
of such illegitimate offspring, which is a civil concern, we 
have formerly spoken at large. ^ By the statute 18 £liz. c. 3. 
two justices may take order for the punishment of the mother 
and reputed father ^ but what that pxmishment shall be is not 
therein ascertained, though the contemporary exposition was 
that a corporal punishment was intended. * By statute 
7 Jac. I. c. 4. a specific punishment {piz. commitment to the 
house of correction) is inflicted on the woman only- But 
in both cases, it seems that the penalty can only be inflicted 
if the bastard becomes chargeable to the parish ; for other- 
wise the very maintenance of the child is considered as a 
degree of punishment. By the last-mentioned statute the 
justices may commit the mother to the house of correction, 
there to be punished and set on work for one year ; and, in 
case of a second offence, till she find sureties never to offend 
again. (17) 

y See Vol.I. pag. 45S. Dalt. Just. eU. 11. 


(17) The 7 Jac. 1. c. 4., as to this purpose, is repealed by the 50 G. 3 . 
c. 51., which enacts, that the mother of a bastard child, chargeable to the 
parish, may, after the expiration of one calendar month from her delivery, 
be committed by two justices for a time not exceeding twelve calendar 
months, nor less than six weeks ; but when she has been confined six 
weeks, any two justices at the petty sessions for the division, wherein the 
parish charged is situate, may discharge her from farther confinement upon 
their own knowledge, or on certificate from the keeper of the house of 
correction of her good behaviour, and of the reasonable expectation of 
her reformation. 
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CHAPTER THE FIFTH. 


OF OFFENCES AGAINST THE LAW OF 

NATIONS. 


^jl^CCORDING to the method marked out in the preceding 
chapter, we are next to consider the offences more imme- 
diately repugnant to that universal law of society, which regu- 
lates the mutual intercourse between one state and another ; 
those, I mean, which are particularly animadverted on, as 
such, by the English law. 

The law of nations is a system of rules, deducible by 
natural reason, and established by universal consent among 
the civilized inhabitants of the world * ; in order to decide all 
disputes, to regulate all ceremonies and civilities, and to insure 
the observance of justice and good faith, in that intercourse 
which must frequently occur between two or more independ- 
ent states, and the individuals belonging to each. ^ This 
general law is founded upon this principle, that different 
nations ought in time of peace to do one another all the good 
they can; and in time of war as little harm as possible, 
without prejudice to their own real interests.*^ And, as none 
of these states will allow a superiority in the other, there- 
fore neither can dictate or prescribe the rules of this law to 
the rest ; but such rules must necessarily result from those 
7 ] principles of natural justice, in which all the learned of every 
nation agree; or they depend upon mutual compacts or 
treaties between the respective communities; in the con- 
struction of which there is also no judge to resort to, but the 
law of nature and reason, ^being the only one in which all the 


• JFf, 1. 1. 9. 

•> See Vol.I. p.4S. 


*• Sp. I., b. 1 . c. n. 
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contracting parties are equally conversant, and to which they 
are equally subject. 


In arbitrary states this law, wherever it contradicts or is 
not provided for by the municipal law of the country, is en- 
forced by the royal power ; but since in England no royal 
power can introduce a new law, or suspend the execution of 
the old, therefore the law of nations (wherever any question 
arises wliicli is properly the object of its jurisdiction) is here 
adopted in it’s full extent by the common law, and is held 
to be a part of the law of the land. And those acts of par- 
liament which have from time to time been made to enforce 
this universal law, or to facilitate the execution of it's decisions, 
are not to be considered as introductive of any new rule, but 
merely as declaratory of the old fundamental constitutions of 
the kingdom, without which it must cease to be a part of the 
civilized world. Thus in mercantile questions, such as bills 
of exchange and the like ; in all marine causes relating to 
freight, average, demurrage, insurances, bottomry, and others 
of a similar nature ; the law-merchant % which is a branch of 
the law of nations, is regularly and constantly adhered to. 
So too in all disputes relating to prizes, to shipwrecks, to 
hostages and ransom bills, there is no other rule of decision 
but this great universal law, collected from history and usage, 
and such writers of all nations and languages as are generally 
iipprovcd and allowed of. ( I ) 

^ See Vol. I. pag. 273. 


(l) The word average has three significations : 1st, it means a partial loss 
of any thing insured. Thus, if the ship or goods, which are insured for a 
voyage, reach their destination, but are in some degree injured by any of 
the accidents insured against, this is an average loss, and the insurer is 
bound proportionately to compensate the insured. If, secondly, the master 
of a ship in distress throws overboard insured goods, with a view to pre- 
serve the whole ship and cargo, that is a total loss to the owner of those 
goods ; but that loss so sustained for the general welfare is brought into a 
general average, and all who are concerned in the ship, freight, and cargo, 
must bear their proportional parts of it ; which average loss so borne by 
them, their insurers, if they have any, must make gpod to them. This is 
a second meaning of the term. A third is that in which it signifies a small 
payment, which inercliants who send goods in the ships of other men make 
to the master, over iind above the freight, for his personal care and 

F 4- atten* 
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But, though in civil transactions and questions of property 
between the subjects of different states, the law of nations has 
much scope and extent, as adopted by the law of England ; 
] yet the present branch of our inquiries will fall within a 
narrow compass, as offences against the law of nations can 
rarely be the object of the criminal law of any particular 
state. For offences against this law are principally incident 
to whole states or nations ; in which case recourse can ojily 
be had to war ; which is an appeal to the God of hosts, to 
punish such infractions of public faith, as are committed by 
one independent people against another : neither state having 
any superior jurisdiction to resort to upon earth for justice. But 
where tlie individuals of any state violate this general law, 
it is then the interest as well as duty of the government, under 
which they live, to animadvert upon them with a becoming 
severity, that the peace of the world may be mainttiined. For 
in vain would nations in their collective capacity observe 
these universal rules, if private subjects were at liberty to 
break them at their own discretion, and involve the two states 
in a war. It is therefore incumbent upon the nation injured, 

* first to demand satisfaction and justice to be done on the 
offender, by the state to which he belongs ; and, if that be 
refused or neglected, the sovereign then avows himself an 
accomplice or abettor of his subject’s crime, and draws upon 
his community the calamities of foreign w^ar. 

The principal offences against the law of nations, animad- 
verted on as such by the municipal laws of England, are of 
three kinds: 1. Violation of safe-conducts; 2. Infringement 
of the rights of embassadors ; and, 3. Piracy. 

1. As to the first, violation of sqfe^conducts or passports^ 

expressly granted by the king or his embassadors to the sub- 

« 

® See Vol, I, pag, 260 . 

attention to the goods entrusted to him. Park on Insurance, 160. 
7th edit. 

Demurrage is an allowance which freightors make to the master of a 
ship, for the time which he may be detained in port loading or unloading 
their goods beyond that stipulated in their agreement. 

For an explanation of bottomry, see Vol.II, p, 457., and of ransom bills, 
VqI.III. p,456. (6). 
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jects of a foreign power in time of mutual war ; or committing 
acts of hostilities against such as are in amity, league, or truce 
with us, who are here under a general implied safe-conduct : 
these are breaches of the public faith, without the preserv- 
ation of which there can be no intercourse or commerce 
between one nation and another: and such offences may, 
according to the writers upon the law of nations, be a just 
ground of a national war ; since it is not in the power of the 
foreign prince to cause justice to be done to his subjects by [ 69 ] 
the very individual delinquent, but he must require it of the 
whole community. And as during the continuance of any 
safe-conduct, either express or implied, the foreigner is under 
the protection of the king and the law ; and, more e^ecially, 
as it is one of the articles of magna carta \ that foreign 
merchants should be entitled to safe-conduct and security 
throughout the kingdom : there is no question but that any 
violation of either the person or property of sucli foreigner 
may be punished by indictment in the name of the king, 
whose honour is more particularly engaged in supporting his 
own safe-conduct. And, when this malicious rapacity was 
not confined to private individuals, but broke out into general 
hostilities, by the statute 2 Hen. V. st. 1. c. 6. breaking of 
truce and safe-conducts, or abetting and receiving the truce- 
breakers, was (in affirmance and support of the law of nations) 
declared to be high treason against the crown and dignity of 
the king; and conservators of truce and safe-conducts were 
appointed in every ])ort, and empowered to hear and de- 
termine such treasons (when committed at sea) according to 
the ancient marine law then practised in the admiral’s court ; 
and, together with two men learned in the law of the land, to 
hear and determine according to that law the same treasons 
when committed within the body of any county. Which 
statute, so far as it made these offences amount to treason, was 
suspended by 14? Hen. VI. c.8., and repealed by 20 Hen. VI. 
c.ll., but revived by 29 Hen. VI. c.2., which gave the same 
powers to the lord chancellor, associated with either of the 
chief jifttices, as belonged to the conservators of truce and 
their assessors ; and enacted that, notwithstanding the party 
be convicted of treason, the injured stranger should have 

* 9 Hen, 111, c. 30. See VoL I, pag. 259., 
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restitution out of his effects, prior to any claim of the crown. 
And it is farther enacted by the statute 31 Hen. VL c.4. that 
if any of the king’s subjects attempt or offend upon the sea, or 
in any port within the king’s obeysance, against any stranger 
in amity, league, or truce, or under safe-conduct ; and espe- 
[ 70 ] cially by attaching his person, or spoiling him or robbing him 
of his goods; the lord chancellor, with any of the justices of 
either the king’s bench or common pleas, may cause full 
restitution and amends to be made to the party injured. 


It is to be observed, that the suspending and repealing acts 
of 14 & 20 Hen. VI. and also the reviving act of 29 Hen.VL 
were or^y temjiorary, so that it should seem that after the expir- 
ation of them all, the statute 2llen. V. continued in full force; 
but yet it is considered as extinct by the statute 14 Edw. IV. c. 4. 
which revives and confirms all statutes and ordinances, made 
before the accession of the house of York, against breakers of 
amities, truces, leagues, and safe-conducts, with an express 
exception to the statute of 2 Hen. V. But (however that may 
be) I api)reheud it was finally repealed by the general statutes 
of Kdvv. VI. and queen Mary, for abolishing new created 
treasons; though sir Matthew Hale seems to question it as 
to treasons committed on the sea. ^ But certainlv the statute 
of 31 Hen.VL remains in full force to this day. 


II. As to the rights of emhassadorsy which are also esta- 
blished by the law of nations, and are therefore matter of 
universal concern, they have formerly been treated of at 
large. ** It may here be suflicient to remark, that the common 
law of England recognizes them in their full extent, by imme- 
diately stopping all legal process, sued out through the igno- 
rance or rashness of individuals, which may intrench upon 
the immunities of a foreign minister or any of his train. And, 
the more effectually to enforce the law of nations in this 
respect, when violated through wantonness or insolence, it is 
declared by the statute 7 Ann. c. 12. that all process whereby 
the person of any embassador, or of his domestic or domestic 
servant, may be arrested, or his goods distrained or seized, 
shall be utterly null and void ; and that all persons prosecut- 
ing, soliciting, or executing such process, being convicted by 
e 1 nal.r.C.2<57. 1* Sec Vol. 1. 
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confession or the oath of one witness, before the lord chan- 
cellor and the chief justices, or any two of them, shall be [ 7 I ] 
deemed violators of the laws of nations, and disturbers of the 
public repose, and shall suffer such penalties and corporal 
punishment as the said judges, or any two of them, shall think 
fit. ‘ Thus, in cases of extraordinary outrage, for which the 
law hath provided no special penalty, the legislature hath in- 
trusted to the three principal judges of the kingdom an un- 
limited power of proportioning the punishment to the crime. 

III. Lastly, the crime jnracij^ or robbery and depre- 
dation upon the high seas, is an offence against the universal 
law of society ; a pirate being, according to sir Edward Coke \ 
hoslis humani generis. As therefore he has renounced all the 
benefits of society and government, and has reduced himself 
afresh to the savage state of nature, by declaring war against 
all mankind, all mankind must declare war against him : so 
that every community hath a right, by the rule of self-defence, 
to inflict that punishment upon him, which every individual 
would in a state of nature have been otherwise entitled to do, 
for any invasion of his person or personal property. 

By the antient common law, piracy, if committed by a 
subject, was held to be a species of treason, being contrary to 
his natural allegiance ; and by an alien to be felony only : but 
now, since the statute of treason, 25 Edw. III. c. 2. it is held 
to be only felony in a subject'. (2) Formerly it was only cog- 

* See the occasion of making this 3 Inst. 113. 
statute, Vol. I. pag. 255. ^ Ibid. 

(2) Neither the author, nor Lord Coke, in the passages referred to, arc 
to be understood as classing piracy among felonies, strictly so called. It 
was, and still is, a felony (if that term can be so used) at the civil law, but 
the common law took no cognisance of it, as being an oflence committed 
out of its jurisdiction. The statute of H.8. has not altered the nature of 
the offence, but only given a mode of trial by the common law. This dis- 
tinction is important in many respects; for not being expressly made a fe- 
lony by the statute, none of the incidents of felony beyond those named 
in the statute belong to it, and a general pardon of all felonies would 
not extend to it. The punishment, too, of accessories was left by that sta- 
tute just as it found it: if they had committed their offence at sea, they 
were still only triable by the civil law ; if on land, by no law at all, not by 
the civil, for that had no jurisdiction at land, nor at common law, for the 
principal offence not being made a ielony, there could be no accessories 

to 
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nizable by the admiralty courts, which proceed by the rules of 
the civil law*”. But, it being inconsistent with the liberties of the 
nation, that any man’s life should be taken away, unless by the 
judgment of his peers, or the common law of the land, the 
statute 28 Hen. VIII. c. 15. established a new jurisdiction for 
this purpose, which proceeds according to the course of the 
common law, and of which we shall say more hereafter. (3) 

[ 72 ] The offence of piracy, by common law, consists in commit- 
ting those acts of robbery and depredation upon the high seas, 
which, if committed upon land, would have amounted to felony 
there But, by statute, some other offences are made piracy 
also: as by statute 11 & 12 W. III. c. 7., if any natural 
born subject commits any act of hostility upon the high seas, 
against others of his majesty’s subjects, under colour of a 
commission from any foreign power ; this, though it would 
only be an act of war in an alien, shall be construed piracy 
in a subject. (4) And farther, any commander, or other sea- 
faring person, betraying his trust, and running away with any 
ship, boat, ordnance, ammunition, or goods ; or yielding them 
up voluntarily to a pirate; or conspiring to do these acts; or 
any person assaulting the commander of a vessel to hinder 
him from fighting in defence of his ship, or confining him, or 
making or endeavouring to make a revolt on board ; shall, for 
each of these offences, be adjudged a pirate, felon, and rob- 
ber, and shall suffer death, whether he be principal, or merely 
accessory, by setting forth such pirates, or abetting them be- 
fore the fact, or receiving or concealing them or their goods 
after it. And the statute 4 Geo. I. c. 11. expressly excludes 
the principals from the benefit of cleigy. By the statute 
8 Geo. I. c. 24. the trading with known pirates, or furnishing 
them with stores or ammunition, or fitting out any vessel for 

“ 1 Hawk. P.C. C.37. s.l8. " IlM. c. 37. 8.4. 

to it. This was remedied by the 11 & 12 W. 3. c. 7. s.io. and sG. 1 . c.24. 
as mentioned in the text below. See East’s P.C. c. xvii. s. 3. 

(3) See post, p. 269. 

(4) The reason for passing the statute of 1 1 & 12 W. 3. c. 7. was to clear 
a point doubted by many civilians immediately after the revolution, 
whether James II. did not still retain in himself the right of war, so as to 
protect those who captured English vessels under his commission from 
the penalties of piracy. 
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that purpose, or in any wise consulting, combining, confede- 
rating, or corresponding with them ; or the forcibly boarding 
any merchant vessel, though without seizing or carrying her 
off, and destroying or throwing any of the goods overboard, 
shall be deemed piracy : and such accessories to piracy as are 
described by the statute of king William are declared to be 
principal pirates ; and all parties convicted by virtue of this 
act are made felons without benefit of clergy. By the same 
statutes also, (to encourage the defence of merchant vessels 
against pirates,) the commanders or seamen wounded, and 
the widows of such seamen as are slain, in any piratical en- 
gagement, shall be entitled to a bounty, to be divided among [ 73 ] 
them, not exceeding one-fiftieth part of the value of the cargo 
on board : and such wounded seamen shall be entitled to the 
pension of Greenwich hospital ; which no other seamen are, 
except only such as have served in a ship of war. And if the 
commander shall behave cowardly, by not defending the ship, 
if she carries guns or arms, or shall discharge the mariners 
from fighting, so that the ship falls into the hands of pirates, 
sudi commander shall forfeit ail his wages, and suffer six 
months’ imprisonment. Lastly, by statute 18 Geo. II. c. 30. 
any natural born subject, or denizen, who in time of war shall 
commit hostilities at sea against any of his fellow subjects, or 
shall assist an enemy on that element, is liable to be tried and 
convicted as a pirate. 

These are the principal cases, in which the statute law of 
England interposes, to aid and enforce the law of nations, as a 
part of the common law ; by inflicting an adetjuate punish- 
ment upon offences against that universal law, committed by 
private persons. We shall proceed in the next chapter to 
consider offences, which more immediately affect the sovereign 
executive power of our own particular state, or the king and 
government ; which species of crimes branches itself into a 
much larger extent than either of those of which we have al- 
ready treated. 
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CHAPTER THE SIXTH. 

OF HIGH TREASON. 


^ E third general division of crimes consists of such as 
more especially affect tlie supreme executive power, or 
the king and his government ; which amount either to a total 
renunciation of that allegiance, or at the least to a criminal 
neglect of that duty, which ij due from every subject to his 
sovereign. In a former part of these commentaries we had 
occasion to mention the nature of allegiance, as the tie or 
ligamcn which binds every subject to be true and faithful to 
his sovereign liege lord the king, in return for that protection 
which is afforded him ; and truth and faith to bear of life and 
limb, and earthly honour ; and not to know or hear of any ill 
intended him, without defending him therefrom. And this 
allegiance, we may remember, was distinguished into two 
species : the one natural and ))erpetual, which is inherent 
only in natives of the king’s dominions ; the other local and 
temporary, which is incident to aliens also. Every offence 
therefore more immediately affecting the royal person, his 
crown, or dignity, is in some degree a breach of this duty of 
allegiance, whethei* natural and innate, or local and acquired 
by residence: and these may be distinguished into four 
kinds; 1. Trea.son. 2. Felonies injurious to the king’s pre- 
rogative. 3. Fracmimirc. 4. Other misprisions and con- 
tempts. Of which crimes, the first and principal is that of 
treason. 


[ 75 ] Treason, proditio^ in it’s very name (which is borrowed 
from the French) imports a betraying, treachery, or breach 
of faith. It therefore happens only between allies, saith the 
Mirror^: for treason is indeed a general appellation, made 
use of by the law, to denote not only offences against the 

^ Book I. ch, 10. c. 1, § 7. 
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king and government, but also that accumulation of guilt 
which arises whenever a superior reposes a confidence in a 
subject or inferior, between wlioin and himself there subsists 
a natural, a civil, or even a spiritual relation, and the infe- 
rior so abuses that confidence, so forgets the obligations of 
duty, subjection, and allegiance, as to destroy the life of any 
such superior or lord ( 1 ) This is looked upon as proceeding 
from the same principle of treachery in private life, as would 
liave urged him who harbours it to have conspired in public 
against his liege lord and sovereign; and therefore for a wife 
to kill her lord or husband, a servant his lord or master, and 
an ecclesiastic his lord or ordinary : these, being breaches of 
the lower allegiance, of private and domestic faith, arc de- 
nominated lyetit treasons. But when disloyalty so rears its 
crest, as to attack even majesty itself, it is called by way of 
eminent distinction high treason, alia prodilio; being etjuiva- 
lent to the crimen lacme mqjcstatis of the Romans, as Glanvil'* 
denominates it also in our English law'. 


As this is the liighcst civil crime, wliich (considered as a 
member of the cormminity) any man can possibly commit, 
it ought therefore to be the most precisely ascertained. For 
if the crime of high treason be indeterminate, this alone (says 
the ))resident Montesquieu) is sufficient to make any govern- 
ment degenerate into arbitrary power And yet, by the 
ancient common law, there was a great latitude left in tlie 
breast of the judges to determine what was treason, or not 
so ; whereby the creatures of tyrannical princes had oppor- 
tunity to create abundance of constimctive treasons ; that is, 
to raise, by forced and arbitrary constructions, offences into 
the crime and punishment of treason which never were sus- 
pected to be such. Thus the accroaching^ or attempting to 
exercise, royal power, (a very uncertain charge,) was in the 
21 Edw. III. held to be treason in a knight of Hertfordshire, 
who forcibly assaulted and detained one of the king’s subjects 


XX. Aelfredu c. 4. Aelhelsl. c, 4. 
Canuii* c. 54. 61. 


“ /.I. c.X 
Sp.L. b. 12. c. 7. 


(l) The expressions in the laws referred to arc, vitoffcgis huidiarif insidias 
domino facer regi vcl domino insidiari 8o that not merely to destroy the 
life, but to attempt so to do, was treason, and that us it should seem equally 
in petit as in high treason. See Wilkins, pp. 55. 57. 142. 
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till he paid him 90lJ: a crime, it must be owned, well deserv- 
ing of punishment; but which seems to l>e of a complexion 
very different from that of treason. (2) Killing the king’s 
father, or brother, or even his messenger, has also fallen under 
the same denomination The latter of which is almost as 
tyrannical a doctrine as that of the imperial constitution of 
Arcadius and Honorius, which determines that any attempts 
or designs against the ministers of the prince shall be trea- 
son’*. But, however, to prevent the inconveniences which 
began to arise in England from this multitude of constructive 
treasons, the statute 25 Edw. III. c.2. was made ; which de- 
fines what offences only for the future should be held to be 
treason : iii like manner as the /co:* Julia majrsiatis among the 
Romans, promiilged by Augustus Caesar, comprehended all 
the aritient laws that had before been enacted to punish 
transgressors against the state *. This statute must therefore 
be our text and guide, in order to examine into the several 
species of high treason. And we shall find that it compre- 
hends all kinds of high treason under seven distinct branches. 

1. When a man doth compass or imagine the death of 
our lord the king, of our lady his queen, or of their eldest 
son and heir.” Under this description it is held that a 
queen regnant (such as queen Elizabeth and queen Anne) is 
within the words of tlie act, being invested with royal power, 
and entitled to the allegiance of her subjects^: but the hus- 
band of such a queen is not comprised within these words, 
[ 77 ] and therefore no treason can be committed against him 
The king here intended is the king in possession, without 

^ 1 Hal. 1*. C. 80. cff'ectunit puniri jura voluerint) ipse quU 

* Brittc.ee. iHawk. P.C.c. 17. s.l. demy utpote majestatis reus, gladio feri-' 
^ Qui dc nece virorum illvstriiiniy qui atur, bonis (jus omnibus Jisco nostro ad-^ 
♦ consiliis et consistorio nostro intersunty sc-- dictis. (Corf. 9* 8. 5.) 

jiatomm eliam [nam etipsi pars corporis ‘ Gravin. Cn^.l. §34. 

nostri sunt) ivl ctjuslihet poslremoy qui J 1 Hal.P. C. 101. 

militat nobiscum, cogUaverU : (eadem ^ 3 Inst. 7. 1 Hal. P.C. lOG. 

enim severitate voluntatein sceleris, qua 

(2) It was this judgment which seems to have led to the statute of 
treasons ; a petition, in consequence of it, was presented in the same year 
by the Commons, praying for a declaration in Parliament, what is the ac- 
croachment of royal power ; and though this wa%then evasively answered, 
yet the Commons ultimately succeeded. Reeves’s History of the English 
Law, vol. ii. p. 450. 
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any respect to his title : for it is held, tliat a king de facto and 
not de jure^ or, in other words, an usurper that hath got pos- 
session of the throne, is a king within the meaning of the 
statute : as there is a temporary allegiance due to him, for 
his administration of the government, and temporary proteo 
tion of the public : and therefore treasons committed against 
Henry VI. were punished under Edward IV., though all the 
line of Lancaster had been previously declared usurpers by act 
of parliament. But the most rightful heir of the crown, or king 
de jtircy and not de facto^ who hath never had plenary posses- 
sion of the throne, as was the case of the house of York during 
the three reigns of the line of Lancaster, is not a king within 
this statute against whom treasons may be committed. ' And 
a very sensible writer on tlie crown law carries the point of 
possession so far, that he holds"', that a king out of possession 
is so far from having any right to our allegiance, by any other 
title which he may set up against the king in being, that we 
are bound by the duty of our allegiance to resist him. A 
doctrine which he grounds upon the statute 11 Hen. VII. c. 1. 
whicli is declaratory of the common law, and pronounces all 
subjects excused from any penalty of forfeiture, which do 
assist and obey a king de faclo. But, in truth, this seems to 
be confounding all notions of right and wrong ; and the con- 
sequence would be, that when Cromwell had murdered the 
elder Charles, and usurped the power (though not the name) 
of king, the people were bound in duty to hinder the son's 
restoration : and were the king of Poland or Morocco to in- 
vade this kingdom, and by any means to get possession of 
the crown, (a term, by the way, of very loose and indistinct 
signification,) the subject would be bound by his allegiance to 
fight for his natural prince to-day, and by the same duty of 
allegiance to fight against him to-morrow. The true distinc- 
tion seems to be, that the statute of Henry the seventh does 
by no means command any opposition to a king de jme^ [ 7S 
but excuses the obedience paid to a king de facto. When 
therefore an usurper is in possession, the subject is excused 
and justified in obeying and giving him assistance: otherwise, 
under an usurpation, no man could be safe: if the lawful 
prince had a right to bang him for obedience to the powers 

' 3 Ingt.7. 1 Hal. P.C, 104. 1 Hawk. P.C. c, 17. s. 16. 
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in being, as the usurper would certainly do for disobedience. 
Nay, farther, as the mass of people are imperfect judges 
of title, of which in all cases possession is primd facie evi- 
dence, the law compels no* man to yield obedience t 9 that 
prince, whose right is by want of possession rendered uncer- 
tain and disputable, till Providence sliall think fit to interpose 
his favour, and decide the ambiguous claim: and, therefore, 
till he is entitled to such allegiance by possession, no treason 
can be committed against him. Lastly, a king who has re- 
signed his crown, such resignation being admitted and ratified 
in parliament, is, according to sir Matthew Hale, no longer 
the object of treason And the same reason holds, in case 
a king abdicates the government ; or, by actions subversive 
of the constitution, virtually renounces the authority which 
he claims by that very constitution : since, as was formerly 
observed when the fact of abdication is once established, 
and determined by the proper judges, the consequence ne- 
cessarily follows, that the throne is thereby vacant, and he is 
no longer king. 

M- 

Let us next see, what is a compassing or imagining the death 
of the king, &c. These are synonymous terms ; the word 
compass signifying the purpose or design of tlie mind or will% 
and not, as in common speech, the carrying such design to 
effect,** And therefore an accidental stroke, which may 
mortally wound the sovereign, per iifortunium^ without any 
traitorous intent, is no treason : as was tlie case of sir Walter 
Tyrrel, who, by the command of king William Rufus shoot- 
ing at a hart, the arrow glanced against a tree, and killed the 
] king upon the spot/ But, as this compassing or imagining is 
an act of the mind, it cannot possibly fall under any judicial 
cognizance, unless it be demonstrated by some open, or overt^ 
act. (2) And yet the tyrant Dionysius is recorded® to have 

" 1 Hal. P. C, 104. strated by some evident fact, wais equally 

® Vol.I. pag. 312. penal as homicide itself. (3 Inst. 5.) 

P By the antient law comjmssing or in- 1 Hal. P. C. 107. 

tending the death of any roan, demon- ^ 8 Inst, 6. 

• Plutarch, in vit. 

(2) Still it is this act of the mind, which is the substantive treason, and 
must be charged to be so in the indictment ; the overt acts are the means 
by which the act of the mind becomes capable of proof, and is proved. 
See ante. d. 35. Foster, 194. With regard to Tyrrel, I hardly know 
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executed a subject, barely for dreaming that he had killed 
him ; which was held of sufficient proof, that he had 
thought thereof in his waking hours. But such is not Ae 
temper of the English law; and therefore in this, and the three 
next species of treason, it is necessary that there appear an 
open or overt act of a more full and explicit nature, to convict 
the traitor upon. The statute expressly requires, that the 
accused be thereof upon sufficient proof attainted of some 

open act by men of his own condition.” Thus, to provide 
weapons or ammunition for the purpose of killing the king, is 
lield to be a palpable overt act of treason in imaginings his 
death. ^ To conspire to imprison the king by force, and move 
towards it by assembling company, is an overt act of com- 
passing the king's death “ ; for all force, used to the person of 
the king, in it's consequence may tend to his death, and is a 
strong presumption of something worse intended than the 
present force, by such as have so far thrown off their bounden 
duty to their sovereign ; it being an old observation, that there 
is generally but a short interval between the prisons and the 
graves of princes. There is no question, also, but that taking 
any measures to render such treasonable purposes effectual, as 
assembling and consulting on the means to kill the king, is a 
sufficient overt act of high treason.’^ 

How far mere words^ spoken by an individual, and not 
relative to any treasonable act or design then in agitation, shall 
amount to treason, has been formerly matter of doubt. We 
have two instances in the reign of Edward the fourth, of per- 
sons executed for treasonable words : the one a citizen of [ 80 
London, who said he would make his son heir of the crown^ 
being the sign of the house in which he lived ; the other a 

* 3 Inst. 12. 1 Hawk. P.C. c. 17. s. 9. 1 Hal. 

« 1 Hal. P. C. 109. P. Ca 1 9. 

whether it is worth observing, that it is extremely doubtful if he was 
the author of William’s death. There was no evidence against him ; and long 
after he had ceased to have any thing to hope or fear from the discovery, 
he swore that he never saw the king on the day of his death, or entered 
that part of the forest in which he fell. There are several circumstances 
which make it probable that William did not perish by an accidental 
wound, and certainly if Tyrrel was a traitor, he did not reap the fruits of 
his treason. See Lingard’s and Turner’s Histories. 
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gentleman, whose favourite buck the king killed in hunting, 
whereupon he wished it, horns and all, in the king’s belly. 
These were esteemed hard cases : and the chief justice Mark- 
ham rather chose to leave his place than assent to the latter 
judgment.* But now it seems clearly to be agreed, that by 
the common law and the statute of Edward III. words spoken 
amount only to a high misdemesnor, and no treason. For 
they may be spoken in heat, without any intention, or be mis- 
taken, perverted, or mis-remembered by the hearers ; their 
meaning depends always on their connection with other words, 
and* things ; they may signify differently even according to 
the tone of voice with which they are delivered ; and some- 
times silence itself is more expressive than any discourse. As 
therefore there can be nothing more equivocal and ambiguous 
than words, it would indeed be unreasonable to make them 
amount to high treason. And accordingly in 4* Car. I. on a 
reference to all the judges, concerning some very atrocious 
words spoken by one Pyne, they certified to the king, “ that 
though the words were as wicked as might be, yet they 
were no treason : for unless it be by some })articular statute, 
no words will be treason.’’^ (3) If the words be set down in 
writing, it argues more deliberate intention ; and it has been 
held that wTiting is an overt act of treason ; for scribcre csi 
agere. But even in this case the bare words are not the trea- 
son, but the deliberate act of writing them. And such writing, 
though unpublished, has in some arbitrary reigns convicted 
it’s author of treason : particularly in the cases of one Peachum, 
a clergyman, for treasonable passages in a sermon never 
preached ^ ; and of Algernon Sydney, for some papers found 
in his closet ; which, had they been plainly relative to any 
previous formed design of dethroning or murdering the king, 
might doubtless have been properly read in evidence as overt 
SI ] acts of that treason, which was specially laid in the indictment,^ 
But being merely speculative, without any intention (so far as 

* 1 Hal, P.C.115. -Ibid, 

y Cro.Car. 126, * Foster, 198. 

(.■ 5 ) This must be understood of such words as are described in the be* 
the paragraph, loose words, “ not relative to any treasonable 
tesign then in agitation.** For wor‘d^f)9|i||||, or persuasion, and 
all consultations for the traitorous purposes before mentioned are certainly 

!:. 200 . 
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appeared) of making any public use of them, the convicting 
the authors of treason, upon such an insufficient foundation 
has been universally disapproved. Peachum was theref0re 
pardoned: and though Sydney indeed was executed, yet it 
was to the general discontent of the nation ; and his attainder 
was afterwards reversed by parliament. There was then no 
manner of doubt, but that the publication of such a treason- 
able writing was a sufficient overt act of treason at the common 
law*^ ; though of late even that has been questioned. (4) 

2. The second species of treason is, if a man do violate the 
‘‘ king’s companion, or the king’s eldest daughter unmarried, 
‘‘ or the wife of the king’s eldest son and heir,” By the king’s 
companion is meant his wife ; and by violation is understood 
carnal knowledge, as well without force, as with it : and this 
is high treason in both parties, if botJi be consenting ; as 
some of the wives of Henry the eighth by fatal experience 
evinced. The plain intention of this law is to guard the 
blood royal from any suspicion of bastardy, whereby the 
succession to the crown might be rendered dubious (5): and, 

1 Ilal. P.C.118. 1 Hawk.P. C. c. 17. 

(4) The queen in this first species of treason, means the queen consort, 
and extends to a wife de facto, but only during coverture : there is no 
doubt that a queen divorced a vinculo viatrimonii is not within the statute ; 
whether a divorce a vicnsa ct toro only would exclude seems doubtful ; 
the term in the statute is mudame sa comyaigne. Under the words 
“ eldest son and heir,” is included, whoever shall be the eldest son and 
heir apparent to a king or queen regnant at the time of the treason done. 
What will be an overt act of compassing the death of either of these per- 
sons, must be determined, not precisely on the same principles which have 
been laid down respecting the king or queen regnant ; the attempt must 
be upon their persons, not merely against their state and dignity. Lord 
Hale defines it thus, where a man without due process of law expressly cora- 
passeth the wounding or death of them. H.P.C. 128. 1 East, P. C. c.2. s.io. 

(5'^ Mr. Christian points out the insufficiency of this reason; the chil- 
dren of the second, and every other son would succeed to the crown be- 
fore those of the eldest daughter, and yet iheir wives are not protected ; 
her chastity too is only guarded while she remains unmarried, and while 
any child she might bear could not inherit. Dr. Lingard supplies a con- 
jecture, which at least is ingenious, and free from the same objections. 
The king, as feudal lord, might demand an aid from his tenants at the mar- 
riage of his eldest daughter, and at the marriage of her only; of course he was 
the less likely to marry her, if she was deflowered ; and this may have been 
the cause of inserting her name specially. Hist, of Engl,* iv. 155. 
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therefore, 'when this reason ceases, the law ceases with it ; for 
to violate a queen or princess-dowager is held to be no trea- 
son®: in like manner as, by the feodal law, it was a felony 
and attended with a forfeiture of the fie^ if the vassal vitiated 
the wife or daughter of his lord**; but not so, if he only 
vitiated bis widow.® 

8. The third species of treason is, “ if a man do levy war 

against our lord the king in his realm.” And this may be 
done by taking arms, not only to dethrone the king, but under 
82 ] pretence to reform religion, or the laws, or to remove evil 
counsellors, or other grievances whether real or pretended.*^ 
For the law does not, neither can it, permit any private man, 
or set of men, to interfere forcibly in matters of such high 
importance ; especially as it has established a suflScient power, 
for these purposes, in the high court of parliament : neither 
does the constitution justify any private or particular resist- 
ance for private or particular grievances ; though in cases of 
national oppression the nation has very justifiably risen as one 
man, to vindicate the original contract subsisting between the 
king and his people. To resist the king’s forces by defending 
a castle against them, is a levying of war : and so is an insur- 
rection with an avowed design to pull down aU inclosures, 
all brothels, and the like ; the universality of the design 
making it a rebellion against the state, an usurpation of the 
powers of government, and an insolent invasion of the king’s 
authority. ® But a tumult, with a view to pull down a particular 
house, or lay open a particular inclosure, amounts at most to 
a riot ; this being no general defiance of public government. 
So, if two subjects quarrel and levy war against each other, 
(in that spirit of private war, which prevailed all over 
Europe in the early feodal times,) it is only a great riot and 
contempt, and no treason. Thus it happened between the earls 
of Hereford and Gloucester in 20 Ed w. I. who raised each a 
little army, and committed outrages upon each other’s lands, 
burning houses, attended with the loss of many lives : yet this 
was held to be no high treason, but only a great misdemesnor.* 
A bare conspiracy to levy war does not amount to this species 
of treason ; but (if particularly pointed at the person of the 


' 3 Inst. 9. 

^ Feud, L\, c,5* 
' Ibid, e.Sl, 


« 1 Hal. P.C. 132. 

Robertson Cfa.y. i. 45. 286. 
' 1 Hal. P.C. 136. 
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king or his government) it falls within the first, of compassing 
or imagining the king’s death.*' (6) 

4. If a man be adherent to the king’s enemies in his 

realm, giving to them aid and comfort in the realm, or else- 
“ where,” he is also declared guilty of high treason. This 
must likewise be proved by some overt act, as by giving them 
intelligence (7), by sending them provisions, by selling them 
arms, by treacherously surrendering a fortress, or the like.* 
By enemies are here understood the subjects of foreign 
powers with whom w'e are at open war. As to foreign pirates 
or robbers, who may happen to invade our coasts, without 
any open hostilities between their nation and our own, and 
without any commission from any prince or state at enmity 
with the crown of Great Britain, the giving them any assist- 
ance is also clearly treason ; either in the light of adhering'to 
the public enemies of the king and kingdom or else in that 
of levying war against liis majesty. And, most indisputably, 

^ 3 Inst. 9. Foster.211. 213. * 3 Inst. 10. Foster, 219. 

(6) By the 36 G. 3. c. 7. (enacted only for the late king’s life, but as to 
this purpose, made perpetual by the 57 G. 5. c. C.) it is provided that if 
any one within the realm, or without, shall compass or intend death, de- 
struction, or any bodily harm tending thereto, maiming, or wounding, 
imprisonment, or restraint of H.M., or to depose him from the style, 
honour, or kingly name of the imperial crown of these realms, or o levy 
war against him within this realm, in order by force or constraint, to com- 
pel him to change his measures or counsels, or in order to put any con- 
straint upon, or intimidate both, or either house of parliament, or to 
move or stir any foreigner with force to invade this realm, or any of his 
majesty’s dominions, and such compassing or intentions shall express by 
publishing any printing or writing, or by any other overt act ; being con- 
victed thereof upon the oaths of two witnesses upon trial, or otherwise, by 
due course of law, such person shall be adjudged a traitor, and suffer 
death, and forfeit as in cases of high treason. Perhaps all the offences 
enumerated in this statute, were already chargeable as overt acts of com- 
passing the death of the king ; hut this makes them substantive treasons ; 
and thereby (to use the words of Abbott C. J.), “ the law is rendered more 
clear and plain, both to those who are bound to obey it, and to those who 
may be engaged in the administration of it.” Charge to the grand jury 
on the special commission, March 27, 1820. 

(7) The intelligence need not actually reach the enemy Mr. J, Foster 
observes, that the bare sending money or provisions, or sending intelli- 
gence to rebels or enemies, which in most cases is the most effectual aid 
that can be given them, will make a man a traitor, tbougli the money or 
intelligence should happen to be intercepted, P. 217, 
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the sfti&e acte of adheraice or aid» which (when applied to 
enemies) will constitute treason under this bmnch of 
the statute^ will (when afibrded to our own fellow-subjects in 
actual rebellion at home) amount to high treason under the 
description of levying \ear against the king." .But to relieve 
a reb^ fled out of the kingdom, is no treason ; for the statute 
is taken strictly, and a rebel is not an enemy: an enemy 
being always the subject of some foreign prince, and one who 
owes no allc^ance to the crown of England." And if a per- 
son be under circumstances of actual force and constraint, 
through a well-grounded apprehension of injury to his life or 
person, this fear or compulsion will excuse his even joining 
with either rebels or enemies m the kingdom, provided he 
leaves them whenever he hath a safe opportunity.® (8) 


*5. ** If a man counterfeit the king's great or privy seal," 
this is also high treason. But if a man takes wax bearing the 
impression of the great seal off from one patent, and fixes it 
oh another, this is held to be only an abuse of the seal, and 
not a counterfeiting of it : as was the case of a certain chaplain, 
who in such manner framed a dispensation for non-residence. 
But the knavish artifice of a lawyer much exceeded this of the 
divine. One of the clerks in chancery glewed together two 
pieces of parchment; on the uppermost of which he wrote 
a patent, to which he regularly obtained the great seal, the 
f[ 84 ] label going through both the skins. He then dissolved the 
cement ; and taking off the written patent, on the blank skin 
wrote a fresh patent, of a different import from the former, 
and published it as true. This was held no counterfeiting of 
the great seal, but only a great misprision ; and sir Edward 
Coke mentions it with some indignation, that the party was 
living at that day. (9) 

^ Foster, S16. ^ Foster, 2iS. 

^ 1 Hewk. P. C« C.17. s.28« 3 Inst. IS. 

(8) But an apprehension, diongh ever so well grounded, of having bouses 
burnt, or estates wasted, or cattle destroyed, or of any other mischief of 
the like kind, will not excuse in the case of joining and marching with 
rebels or enemies. Foster, 217. 

(9) Even after the makit^p, and deliveiy of a new seal, and the breaking 
of the (dd one, it is high treason to counterfeit the latter, and apply it to 
aninstnisnentof no date, of of adate when it was in use. 1 Hale, H.P.C« 1 77 
To eomtiittte the offence, however, in any case, there must be an actual 
applicatioii of the countofmt, so as to produce an impression in ^testi- 
mony 
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6« The sixdb species of treason under tlus statute^ is << if a 
mm counterfeit the king’s money ; and if a man bring felse 
^ money into the realm counterfeit to the money of Englanct 
knowing the money to be false, to merchandize and make 
** payment withal.” As lo the first branch, counterfeiting 
the king’s money ; this is treason, whether the false money be 
uttered in payment or not. Also if the king’s own mixiters 
. alter the standard or alloy established by law, it is treason* 
But gold and silver money only ^e held to be withki the 
statute. With regard likewise to the second branch, im- 
porting foreign counterfeit money, in order to utter it here ; 
it is held that uttering it, without importing it, is not within 
the statute.' But of this we shall presently say mores (10) 

1 Hawk. P. C. c. 17. 8. 57. Ildd, c. 17. s. 8S. 1 Hal.P.C.2dl. 

xnoay of some writing ; the mere making, a seal similar to the original, 
though with intent so to apply it, is only a compassing to counterfeit, 
and punishable as a misdemeanour. Ibid. 1 85. 

(10) Other important questions arise upon this clause of the statute, which 
it may be convenient to notice shortly in thb place, ist. What Is the extent 
of the term, ** king’s money?” Before the union with Ireland, this point was 
much discussed in respect of gold and silver money coined and issued in 
that kingdom ; and the better opinion seems to have been upon principle, 
and the comparison of this with later statutes, that such money was king’s 
money, and the counterfeiting of it high treason. The arguments upon 
which this conclusion is founded, will apply equally to the case of mon^ 
coined by the king’s authority in any other part of his dominions, and not 
restrained in its circulation to that part. There is certainly this diffi* 
cully attending this conclusion, that a person may have no knowledge that 
the money he so counterfeits is the kiiig’s money, and therefore may incur 
the penalties of high treason unwittingly; at the present day, indeed, 
there is no hardship in this, for later statutes have made the counterfeiting 
even of foreign coin, whether current or not, in this realm, highly penal, 
and the man who does an act, which he knows to he illt^, cannot com- 
plain, if it involves him in consequences more serious than he anticipated. 
But as these statutes cannot he taken into the account in a question on 
an older statute, the only answer which the dlfificulty seems to admit of, is 
that legally the subject » bound to know the king’s coin ; and that the same 
ignorance might in fact subsist, either il to veiy^imcient, or veiy recent 
coins, issued in England itself, and yet there can be no doubt that the act 
itself of counterfeiting them would be high-treason. 

8d. What is the meaning of the term, ** money of England ?*’ And It b 
said, that by this, is to be understood all such money as is coined and 
usued by the authority of the crowp of England, in any part of the domi^ 
nions of England ; for the law would be inconsistent, unless the second 
clause mode it treason to import the same counterfeit money, which the 
first hqd made it treason to counterfeit. It b obvioi:^ however, that this 
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7« Th^: last species of treas^ ascertained by die slatote^ is 
^ iTa man slay the chanceUcnr, treasurer, or the king’s justices 
^ of the one bench or the other, justices in eyre, or justices of 
^ assize and all other justices assigned to hear md determine, 
** bdng in their places doing their offices/’ These high 
magistrates, as they represent the kin^s majesty during the 
execution of their offices, are therefore for the time equally 
regarded by the law. But this statute extends only to the 
actual killing of them, and wounding, or a bare attempt 
to kiU them.* It extends also only to the officers therein 
specified; and therefore the barons of the exchequer, as 
such, are not within the protection of this act*: but the 
lord keeper or commissioners of the great sesM now seem to 
be within it, by virtue of the statutes 5diz. c*18. and 1 W. 
&M. C.21. (11) 

' 1 tiah P.C. 231. 

argument admits of a different application, and the restricted term, ^ money 
of England/* may as well be used to restrain the general term, ** king’s 
money,” as this latter to enlarge the former. 

Sd. From what place must the importadon be? And as to this, 
it was determined very early, that an importation from Ireland, then an 
iad^>eadent member of the crown, was not within the statute, but that the 
clause was levelled agcunst importation, where the counterfeiting itself was 
not punishidile, that is, where it took place in the dominions of another 
sovereign. And it is now understood, that the same rule extends to ex- 
clude all the plantations and dominions of England, where the same laws 
are in force, by which the counterfeiter himself is puiushable. 

4th. A fourth question araes not only upon this, but all the statutes on 
the same subject ; namely, what d^ltee of resemblance to the true coin in 
the counterfeit piece, is necessary to constitute the ofience of counter- 
feiting ? This is a question of fact, but the principle seems to be that there 
must be resemblance enough to give the coin circulation, and impose upon 
the world generally, but that the resemblance need not be perfect. Thus, 
where the counterfeit impressions were exact, but in one case, the coin 
was not round, and in another there was an awkWard roughness iq)on the 
edges, so that the coins would be taken by notUMi^ it was held that the 
offences were not complete. And on the other where the counterfeit 
shilling was ^ quite smdbtb, w|^ut the sinafies^ vestige of either head or 
tail,” but at the same time was veiy like those shillings, the impression on 
which had been worn away by time, and might have been readily taken 1^ 
ordinary persons for such, theotfence was held to be sufficiently committed. 
Vartcy’s case. Wooldridge’s case, Leach/ 76. 308. Wilson’s case^l^each, 285. 
EsefsP.C. c.iv. 8s.4,5|6. 

(11) Although it is part of the commission of justices of the peace, to 
htat and determine certain felonies, they are not within the statute, which 
applies to such jastic^ only as have a commisrion of oyer and terminer, as 

the 
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Thus careful was the l^slature, in the reign of Edward 
the third, to specify and reduce to a certainty the rague notioo^ 
of tmison, that had formerly prevailed in our courts* . 
the act does not stop here, but goes on. Because oth^ 
^ like cases treason ma^ happen in time to icome, which 
cannot be thought of nor declared at present, it is accorded, 
that if any other case supposed to be treason, which is not 
above specified, doth happen before any judge ; the judge 
shall tarry without going to judgment of the treason, till the 
cause be shewed and declared before the king and his parlia- 
“ ment, whether it ought to be judged treason or other 
felony,” Sir Matthew Hale' is very high in his encomiums 
on the great wisdom and care of the parliament, in thus keep* 
ing judges within the proper bounds and limits of this act, by 
not suffering them to run out (upon their own opinions) 
into constructive treasons, though in cases that seem to them 
to have a like parity of reason, but reserving them to the 
decision of parliament. This is a great security to the public, 
the judges, and even this sacred act itself; and leaves a 
weighty memento to judges to be careful and not over-hasty in 
letting in treasons by construction or interpretation, especially 
in new cases that have not been resolved and settled. 2. He 
observes, that as the authoritative decision of these casus amtssi 
is reserved to the king and parliament, the most regular way 
to do it is by a new declarative act ; and therefore the opinion 
of any one or of both houses, though of very respectable 
weight, is not that solemn declaration referred to by this act, 
as the only criterion for judging of future treasons. 

In conseqifence of this power, not indeed originally granted 
by the statute of Edward 111., but constitutionally inherent in 
every subsequent p(^liament, (which cannot be abridged of 
any rights by the a precedent one,} the legislature was 

extremely liberal ii^Kdaring new ti?easons^ in the unfortunate 
reign of king Richard the second paiticularly the killing 

‘ 1 Hal. P. C. 259. 


the pniic4>el designatioa of their office, i Hale, H.P.C.231. Widi respect 
to the exdusion of the barons of the exchequer, there Is some disagreement 
among the text writers. Lord Hale, in *the passage referred to, takes no 
particular notice of the case, but merely says that the statute extends 
to no other officers than those muned. For the operation of the statutes 
of Elisabeth, and William and Mary, see Vol.III. p.47,48. n.(lo}. 
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of an embassador was made so ; which seems to be founded 
11 pm better reason than the multitude of other pointy that 
were then strained up to this high offence : the most arbitrary 
atid absurd of all which was by the statute 21 Ric«IL c*S., 
which made 'the bare purpose and fntent of killing or deposing 
the king) without any overt act to demonstrate it, high treason. 
And yet so little effect have over-violent laws to prevent any 
crime, that within two years afterwards this very prince was 
both deposed and murdered. And in the first year of his 
successor’s rdgn, an act was passed ^ reciting, ** that no man 
knew how he ought to behave himself^ to do, speak, or say, 
** for doubt of such pmns of treason ; and therefore it was 
accorded, that in no time to come any treason be judged 
otherwise than was ordained by the statute of king Edward 
the third.” This at once swept away the whole load of ex- 
travagant treasons introduced in the time of Richard the second. 

But afterwards, between the reign of Henry the fourth 
and Queen Mary, and particularly in the bloody reign of 
Henry the eighth, the spirit of inventing new and strange 
treasons was revived; among which we may reckon the 
offences of clipping money ; breaking prison or rescue, when 
the prisoner is committed for treason (12); burning houses to 
extort money ; stealing cattle by Welshmen ; counterfeiting 
foreign coin ; wilful poisoning; execrations against the king, 
calling him opprobrious names by public writing ; counter- 
feiting the sign manual or signet; refusing to abjure the 
pope; deflowering or marrying, without the royal licence, 
any of the king’s children, sisters, aunts, nephews, or nieces ; 
bare solicitation of the chastity of the queen or princess, or 
advances made by themselves ; marrying with the king, by a 
woman not a virgin, without previously discovering to him 
such her unchaste life; judging or (manifested by 

any overt act) the king to have been llWuUy married to Ann 
of Cleve; derogating from the king’s royal style and tide; 
impugning his supremacy; and assembling riotously to the 
[ 87 ] number of twelve, and not dispersing upon proclamation: 
all which new-fongled treasons, were totally abrogated by the 
statute 1 Mar. c.1. which once more reduced all treasons to 

• t 

" Stat. 1 Hen. IV, c. 10. ■ 

1^8 was not 80 yiolent a departure from the spirit of the law, as 
die other eases here mentioned. See post, p. iso, isi. 
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the standard of the statute 25Edw.lIL -Since whidi tim^ 
though the legislature has been more cautious in creating ne|r 
offences of tliis kind, yet the nuqaber is very considerably im 
creased, as we shall find upon a short review. (IS) 

+ * 

These new treasons, created since the statute I Mar» c. 1. 
and. not comprehended under the description of statute 
25£dw«lII., 1 shall comprise under three heads. !• Such 
as relate to papists. 2. Such as relate to falsifying the coin 
or other royal signatures. 3. Such as are created for the 
security of the protestant succession in the house of Hanover. 

1. The first species, relating to papists^ was considered in 
a preceding chapter, among the penalties incurred^ by that 
branch of non-conformists to the national church ; wherein 
we have only to remember, that by stetute 5 Eliz. c.l. to de- 
fend the pope’s jurisdiction in this realm is, for the first time, 
a heavy misdemesnor : and, if the offence be repeated, it is 
high treason. Also by statute 27 Eliz. c. 2. if any popish 
priest, bom in ihe dominions of the crown of England, shall 
come over hither from beyond the seas, unless driven by stress 
of weather’', and departing in a reasonable time*; or shall 
tarry here three days without conforming to the church, 
and taking the oaths ; he is guilty of high treason. And by 
statute 3 Jac. I. c. 4. if any natural-born subject be withdrawn 
from his allegiance, and reconciled to the pope or see of 
Rome, or any other prince or state, both he and all such as 
procure such reconciliation shall incur the guilt of high trea- 

Sir T. Rayui.377. * Latch. 1. 


• (15) The 1 M. c. 1, was, as Mr. Christian has observed, a confirmadon 
of a more important l £. 6. c. 12. ; but as in die reign of Edward, 

some new treasons were created, it had also the further effect of repealing 
them. Mary herself, however, created several treasons; the 1 & S Ph. St 

— .ft 

M. c. 9. made it treason in principals, procuren, and abettors, for any 
person to hat>e prayed since the commencement of the sessions or hereafter to 
pray or desire that God would shorten the queen’s days, or take her out of 
the way, or any such malicious prayer amounting to the same efiect. Dr. 
Lingard, who is the best authority in such a case, states that the act was 
occasioned by Ross, a celebrated protestant preacher, who openly prayed 
that Gk>d would either convert the heart of the queen, or take her out of 
this woiid. The retrospective clause, which was, perhaps, not strictly 
necessary, was of course intended to include the case of Ross. Lingard, 
vii. tat. 
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sotio These were menti^led under the division before referred 
to^ Its spiritual ofiences, and I now r^>eat them as temporal 
ones also; the reason of distinguishing these overt acts of 
popery from all others, by setting the mark of high treason 
upon them, being certainly on a civil, and not on a religious, 
account. For every popish priest of course renounces his 
C 88 3 allegiance to his tempored sovereign upon taking orders ; that 
being inconsistent with his new engagements of canonical 
obedience to the pope ; and the same may be said of an ob-* 
stinate defence of his authority here, or a formal reconciliation 
to the see of Rome, which the statute construes to be a with- 
drawing from one’s natural allegiance ; and, therefore, besides 
being reconciled to the pope,” it also adds, or any other 

prince* or state.” 

2. With regard to treasons relative to the coin or other 
royal signaturesy we may recollect that the only two offences 
respecting the coinage, which are made treason by the statute 
25 Edw. III., are the actual counterfeiting the gold and silver 
coin this kingdom ; or the importing suchicounterfeit mo- 
ney with intent to utter it,, knowing it to be false. But these 
not being found sufficient to restrain the evil practices of 
coiners and false moneyers, other statutes have been since 
made for that purpose. The crime itself is made a species of 
high treason ; as being a breach of allegiance, by infringing 
the king’s prerogative, and assuming one of the attributes of 
the sovereign to whom alone it belongs to set the value and 
denoimnation of coin made at home, or to fix the currency 
of foreign money : and besides, as all money which bears the 
stamp of the kingdom is sent into the world upon the public 
£utb, as containing metal of a particular weight and standard, 
whoever falsifies this is an offender against dm state, by con- 
tributing to render that public faith suspected. (15) And 
upon the same reasons, by a law of the emperor Constan- 
tine’, false emners were declared guilty of high treason, and 
were condemned to be burnt alive: as, by the kws of 
Ath^ ” all counterfeiters, debasers, and diminishers of the 
current coin were subjected to capital punishmenL How- 
ever, it inust be owned, that this meth^ of reasonmg is a 

^ C» 9* 24. 2. Cod* Theod* de fedta monetay I* 9. * Ant. 1^1. 


( I4>, See ante, p. 58. 


(15) SeeVohL p.278. 
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litde overstrained ; counterfeiting ordebasing the cdin being 
usuallj practised, rather for the sake of private and unlawfi 
lucre, than out of any disaffection to the sovereign* An! 
therefore both this and its kindred species of treason, that of [ 89 ] 
counterfeiting the seals of the crown or other royal signatures, 
seem better denominated by the later civilians a branch of the 
crimen falsi or forgery,) in which they are followed by Gian- 
vil*, Bracton^ and FletaS) than by Constantine and our 
Edward the third, a species of the crimen laesae majestatis or 
high treason* For this confounds the distinction and pro- 
portion of offences ; and, by affixing the same ideas of guilt 
upon the man who coins a leaden groat and him who assassi- 
nates his sovereign, takes off from that horror which ought 
to attend the very mention of the crime of high treason, and 
makes it more familiar to the subject Before the statute 
25 Edw. Ill* the offence of counterfeiting the coin was held 
to be only a species of petit treason ^ ; but subsequent acts in 
their new extensions of the offence have followed the example 
of that statute, and have made it equally high treason with 
an endeavour to subvert the government, though not quite 
equal in its punishment 

* 

In consequence of the principle thus adopted, the statute 
1 Mar. c. 1. having at one stroke repealed all intermediate 
treasons created since the 25 Edw. III., it was thought expe- 
dient by statute 1 Mar. st 2. c. 6. to revive two species there- * 
of, viz. 1. That if any person falsely forge or counterfeit any 
such kind of coin of gold or silver, as is not the proper coin of 
this realm, but shall be current within this realm by consent of 
the crown ; or, 2. shall falsely ffirge or counterfeit the sign 
noanual, privy signet, or privy seal; such offences shall be 
deemed high treason (16). And by statute 1 & 2 P*& M* c. 1 1. 
if any persons do bring into this realm such fidse or counter- 
feit foreign money, being current here, knowing the same to 
be false, with intent to utter the same in payment, ^ey shall 
be deemed offenders in high treason* The money referred 

« L 14. c. 7. ' /. 1. c. 22. 

I.3.C.3. §1&2. ^ rHal.P.a224. 

Tl^ 7 knn. c. 21 . s. 9. has made it high treason to oouaterieit any 
of continued to be used in Scotland according to the 24th article 

of the^Won. ^ 



89 


'hjBLIC Boos rt. 


to in these statutes must 1)6 such as is absolutely current here^ 
in 1^1 payments^ by the king’s proclamation ; of which there 
is none at present, Portugal money being only taken by con- 
3 sent, as approaching the nearest to our standard : and falling 
in well enough with our divisions of money into pounds and 
shillings : therefore to counterfeit it is not high treason, but 
another inferior offence. Clipping or defacing the genuine 
coin was not hitherto included ir^'/these statutes; though an 
offence equally pernicious to tirade, and an equal insult upon 
the prerogative, as well as personal affront to the swereign 
whose very image ought to be had in revei^ce b^all loyal 
subjects. And therefore among the Romans % delacing or 
even melting down the emperor’s statues was made treason 
by the Julian law ; together with other offences of the like 
^ sort, according to that vague conclusion, alfudve quid simile 
** si admiserint*^ And now, in England, by statute S Eliz. 
c. 11. clipping, washing, rounding, or filing, for wicked gain’s 
sake, any of the money of this realm, or other money suf- 
fered to be current here, shall be adjudged to be high treason; 
and by statute 18 Eliz. c. 1. (because ‘‘ the same law, being 
penal, ought to be taken and expounded strictly according 
‘‘ to the words thereof, and the like offences not by any equity 
** to receive the like punishment or pains,”) the same species of 
offences is therefore described in other more general words ; viz. 
impairing, diminishing, falsifying, scaling, and lightening ; and 
made liable to the same penalties. By statute 8 & 9 W. III. 
c. 26. made perpetual by 7 Ann. c. 25. whoever, without pro- 
per authority, shall knowingly make or mend, or assist in so 
doing, or shall buy, sell, conceal, hide, or knowingly have in 
his possession, any implements of coinage specified in the act, 
w other, tools or instruments proper only for the coinage of 
money ; or shall convey the same out of the king’s mint ; he, 
# toget^r with his counsellors, procurers, aiders, and abettors, 
shall be guilty of high treason, which is by much the severest 
branch of the coinage law. The statute goes on farther, and 
enacts, that to mark any coin on the edges with letters, or 
otherwise in imitation of those used in the mint; or to 


V 


colour, gild, or case over any coin resembling the current 
coin, or even round blanks of base metal ; shall be construed 


hk^ treason. But all prosecutions on this act are Ip be 
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oommenced^ithin ihree months- after the oommisston of the 
offence: except those for making or mending any coii^g 
tool or instrument) or for marking money round ed|(w ; 
which are directed to be commenced within dx lOcmths after 


the offence committed ^ And, lastly, by statute 15 Gm. 1L 
c. 28« if any person colours or alters any shilling or sixpence, 
either lawful or counterfeit, to make them respectively re- 
semble a guinea or half^inea ; or any halfpenny or farthing 
to make them respectively resemble a shilling or sixpence ; 


this is also high treason : but the offender shall be pardoned, 
in case (being put of prison) he discovers and convicts tvro 


other onende 



the same kind. 


5. The oth^ new species of high treason is such as is 
created for tite security of the protestant succession over and ^ 
abov^ such treasons against the king and government as were 
comprized under the statute 25 £dw. III. For this purpose 
after the act of settlement was made for transferring the 
crown to the illustrious house of Hanover, it was enacted by 
statute 13 & 14 W. HI. c. 3. that the pretended prince of 
Wales, who was then thirteen years of age, and had assumed 
the title of king James III. should be attainted of high trea- 
son ; and it was made high treason for any of the king^s sub- 
jects, by letters, messages, or otherwise, to hold correspond- 
ence with him, or any person employed by him, or to remit 
any money for his use, knowing the same to be for his ser- 
vice. And by statute 17 Geo. II. c. 39. it is enacted, that if 
, any of the sons of the pretender shall land or attempt to land 
in this kingdom, or be found in Great Britain, or Ireland, or 
any of the dominions belonging to the same, he shall be 
judged attainted of high treascm, and suffer the pains thereof. 
And to correspond with them, or to remit money for their 
use, is made high treason, in the same manner as it was to 
ccnrespcHid with the fether. By the statute 1 Ann. st. 2. c. 17. 
if any person shall endeavour to derive or hinder any peiS* 
son, being the next in successicm to the crown, according to 
the limhatkms of the act of settlement, from succeeding to 
the crown« and shall maliciouslv and directlv attemnt ihe 


VOL. rv. 
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affirni) that any other pemm hath any right fS||Nitle to the 
crownt^ of this reahn> otherwise than according to the act 
of settlement ; or that the kings of this realm with the au* 
thority of parliament are not able to make laws and statutes^ 
to bind the crown and the descent thereof; such person shall 
be guilty of high treason* This ofience (or indeed main- 
taining this doctrine in any wise, that the king and parlia- 
ment cannot limit the crown) was once before made high 
treason by statute IS £liz. c. 1. during the life of that prin- 
cess. And after her decease it continued a high misdemeshor, 
punishable with forfeiture of goods and chattels, even in the 
most flourishing aera of indefeasible heredit||pr right and 
divino succession. But it was again raised hib high treason, 
by the statute of Anne l)efore mentioned, at the time of a 
prelected invasion in favour of the then pretender ; and upon 
this statute one Matthews, a printer, was convicted and exe- 
cuted in 1719, for printing a treasonable pamphlet, entitled 
‘‘ vox populi vox Dei * ” 

Thus much for the crime of treason, or laesae mqjestaiisj 
in all its branches ; which consists, we may observe, origi- 
nally, in grossly counteracting that aUegiance which is due 
from the subject by either birth or residence: though, in 
some instances, the zeal of our legislators to stop the progress 
of some highly pernicious practices has occasioned them a 
little to depart from this it^s primitive idea. But of this 
enough has been hinted already ; it is now time to pass on 
from defining the crime to describing its punishment. 

Th£ punishment of high treason in general is very solemn 
and terrible. I . That the offender be drawn to the gallows, 
nnd not be carried or walk ; though usually (by connivance \ 
at length ripened by humanity into law) a sledge or hurdle is 
allowed, to preserve the offender from the extreme torment 
of being draped on the ground or pavement K 2. That he be 
hanged by the neck, and then cut down alive. S. That his 
[ 93 j entrails be taken out, and burned, while he is yet alive. 4. That 
hh; head be cut off* 5. That his body be divided into four 

'' «, '! 

h 4 


■ 1 Hd. P. C. 582. 


by divers examples in ScrfptuK ; far 
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The king may^ and often doth discharge aU the punish- 
ment, except beheading, especially where any of noble^blcfod 
are attainted. For, beheading being part of the judgm^t, 
that may be executed, though all the rest be omitted by the 
king^s command K But where beheading is no part of the 
judgment, as in murder or other felonies, it hath been said 
that the king cannot change the judgment, although at the 
request of the party, from one species of death to another 
But of this we shall say more hereafter 4- 

In the case of coining, which is a treason of a different 
complexion from the rest, the punishment is milder for male 
offenders ; being only to be drawn and hanged by the neck till 
dead But in treasons of every kind the punishment of wo- 
men is the same, and different from that of men. For, as the 
decency due to the sex foijbids the exposing and publicly 
mangling their bodies, their sentence (which is to the full as 
terrible to sensation as the other) is to be drawn to the gal- 
lows, and thereto be burned alive p. (17) 

The consequence of this judgment (attainder, forfeiture, 
and corruption of blood) must be referred to the lattei: «nd of 
this book, when we shall treat of them altogethejc, as well in 
treason as in other offences. 

Joab was drawn, Bigthan was hanged, ^ 1 Hal. P.C. 351. 

Judas was embowelled, and so of the 3 InsL 52. 
rest. (3 Inst. 211.) " See ch. 32. 

° 1 Hal. P. C.351. 

P 2 Hal. P. C. 399. 


(17) By the 30 G. 3. c. 48. this punishment of burning women for high 
or petit treason is abolished, and hanging by the neck is substituted ; and 
by the 54 G. 3. c. 146., in all cases of high treason where the punishment 
would have been that first described in the text, the sentence now to be 
awarded is drawing on a hurdle, hanging by the neck till dead, beheading 
and quartering. But after judgment his majesty may, by warrant, under 
the sign manual, countersigned by a principal secretaiy of state, direct 
that the traitor shall not be drawn nor hanged, but be breaded aHve, and 
may in such warrant direct how the body, head, and quarters, shi^ be 
disposed of. By the French law high treason, when it consbts in an attempt 
or conspiracy against the life or pcrscm of the King, is punished as parricide, 
with the addition of the forfeiture of the party*8 goods. See post, n« 
I, l.iii. 1 . 1 . S.86. 
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CHAPTER THE SEVENTH. 

OP FELONffiS INJURIOUS to the KING’s 

PREROGATIVE. 


according to the method I have adopted, we are next to 
consider such felonies as are more immediately injurious 
to the king^s prerogative, it will not be amiss here, at our first 
entrance upon this crime, to inquire briefly into the nature' 
and meaning of felony s before we proceed upon any of the 
particular branches into which it is divided. 


F£IX>ny, in the general acceptation of our English law, 
comp]|ii^ every species of crime, which occasioned at common 
law the forfeiture of lands or goods. This most frequently 
happens in those crimes, for which a capital punishment either 
is or was liable to be inflicted ; for those folonies which are 
called clergyable, or to which the benefit of clergy extends, 
were mitiently punished with death, in all lay, or unlearned 
ofienders ; though now by the statute-law that punishment is 
for the first offence universally remitted. Treason itself, says 
sir Edward Coke% was antiently comprized under the name of 
fokmy: and in confirmation of this we may observe that 
the statute of treasons, 25Edw.IIL c*2., speaking of some 
[ 95 ] dubious crimes, directs a reference to parliament, that it may 
be there ai^udged, “ whether they be treason, or other felony.^' 
All treasons therefore, strictly speaking, are felonies i though 
all felonies are not treason. And to this also we may add, 
that not only all oflences, now capital, are in some degree or 
edier f^ony; but that this is likewise the case with some 
offences, which are not puiyished with dei^h ; as suicide,' 
the party is already dead ; homicide by chance*medley, 

. 15 . 
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or in self-4dence ; and petit Uuveny or piUerii^ ; all «ii|ich 
are (strictly ^qpeaking) felonies, as tii^ sul^ect the comaut|fsrs 
of them to forfeitures. So tluri: upon the whole the c^ly 
adequate definition of felony seems to be that which is betoe 
laid down ; viz. an ofifence which occasions a total forfeiture 
of either latuls, or goods, or both, at the common law ; and 
to which capital or other punishment may be superadded, 
according to the degree of guilt. 

« 

To explain this matter a little farther: the word felony or 
felonioj is of undoubted feodal original, being frequently to be 
met with in the books of feuds, &c. ; but the derivation of it 
has much puzzled the juridical lexicographers, Prateus, Cal* 
vinus, and tlie rest : some deriving it from the Greek 
an impostor or deceiver ; others from the Latin fallow 
to countenance which they would have it call^ fattonia* Sir 
Edward Coke, as his manner is, has given us a still stranger 
etymology**; that it is crimen animo felleo perpeiratuMj with a 
bitter or gallish inclination. But all of them agree in the 
description, that it is such a crime as occasions a forfeiture of 
all the offender’s lands or goods. And this gives great pro- 
bability to sir Henry Spelman’s Teutonic or German deri- 
vation of it^ : in which language indeed, as the word is clearly 
of feodal original, we ought rather to look for it’s signification, 
than among the Greeks and Romans. Fe4<m then, accord- 
ing to him, is derived from two northern words ; fee, which 
signifies (we well know) the fie^ feud, or beneficiary estate : 
and Ion, which signifies price or value. Felony is therefore 
the same as pretium feudiy the consideration for which a man [ 96 ] 
gives up his fief ; as we say in common speech, such an act is 
as much as your life, or estate, is worth. In this sense it will 
clearly signify the feodal forfeiture, or act by which an estate 

is forfeited, or escheats to the lord. 

* * 

To confirm this we may observe, that it is in this sense, of 
forfeiture to the lord, that the feodal writers constantly use it 
For all those acts, whether of a criminal nature or not, which 
at this day are generally forfeitures of copyhold estates^, ate 
styled feUmia in the feodal law : ** scUicety per quas 

1 Inst. 391* <= Glosasr. tit. Felon. ^ See Votll. S84. 

"" H 3 
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miittiiwr^J* As, ^ si dmHino deservire nolueri^^s si per an-- 
mm et diem cesswoerit in petenda investitura^ ; si dominutn 
‘‘ guraveritj L e. negcmrit se a domino fettdum habere ** ; si a 
** diominoj in jus eum vocantei ter citatus non comparverii ^ all 
these, with many others, are still causes of forfeiture in our 
copyhold estates, and were denominated felonies by the feodal 
constitutions* So likewise injuries of a more substantial or 
criminal nature were denominated felonies, that is, forfeitures : 
as assaulting or beating the lord ^ ; vitiating his wife or daugh- 
ter, si dominum cucurbitaverit^ u e. eum urare ejus concu* 
^^buerit^;' all these are esteemed felonies, and the latter is 
expressly so denominated, si fecerit feloniam^ dminumfotie 

cucurbitando^.^^ And as these contempts, or smaller offences, 
were felonies, or acts of forfeiture, of course greater crimes, 
as murder and robbery, fell under the same denomination* 
On the other hand, the lord might be guilty of felony, or for- 
feit his seignory to the vassal, by the same acts as the vasal 
would have forfeited his feud by to the lord* Si dominus 
** commiserit fehniam^ per quam vasaUus amitteret feodum si earn 
** commiserit in domintmij feudi proprietatem etiam dominus 
^^perdere debetV^ One instance given of this sort of feldny 
in the iord is beating the servant of his vasal, so as that he 
loses his service ; which seems merely in the nature of a civil 
[ 97 ] Injury, so fer as it respects the vasal. And all these felonies 
were to be determined ^^per laudamentum sive judicium parium 
suortmi^ in the lord^s court ; as with us forfeitures of copy- 
hold lands are presentable by the homage in the court-baron. 


Felony, and the act of forfeiture to the lord, being thus 
synonymous^ terms in the feodal law, we may easily trace the 
reason why, upon the introduction of that law into England, 
those crimes which induced such forfeiture or escheat of lands 
(and, by a small deflection from the oripnal sense, such, as 
induced the forfeiture of goods, also) were denominated felo- 
nies* Thus it was said, that suicide, robbery, and rape, were 
felonies ; that is, the consequence of such crimes was forfeiture ; 


* Feud. <.16. in eatc. 

• JUd. l.U i.Sl. I 

l.S. <.! 


* Feud, 1.2. i. 24. { 2. 

' im. 1. 1. 1.5. 

" ibid. 1.2. t, 38. BriUan.i, 1. c.22. 


lUd, 1.2. t. 26. 4- 47. 
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till by long use we began to signify by the term of felony the 
actual crime committed^ and not the penal consequence, j^d 
upon thu system only can we account for the cause^ 
treason in antient times was held to be a species of felony : 
viz. because it induced a forfeiture. 

Hence it follows, that capital punishment does by no means 
enter into the true idea and definition of felony. Felony 
may be without inflicting capital punishment, as in the cases 
instanced of self-murder, excusable homicide, and petit lar- 
ceny : and it is possible that capital punishments may be 
inflicted, and yet the offence be no felony; as in case of heresy 
by the common law, which, though capital, never worked any 
forfeiture of lands or goods®, an inseparable incident to felony. 

And of the same nature was the punishment of standing 
mute, without pleading to an indictment ; which at the com- 
mon law was capital, but without any forfeiture, and there- 
fore such standing mute was no felony. In short, the true 
criterion of felony is forfeiture ; for, as sir Edward Coke justly 
observes**, in all felonies which are punishable with death, 
the offender loses all his lands in fee-simple, and also his goods 
and chattels ; in such as are not so punishable, his goods and 
chattels only. 

The idea of felony is indeed so generally connected with ^ 93 
that of capital punishment, that we find it hard to separate 
them ; and to this usage the interpretations of the law do now 
conform. And therefore if a statute makes any new offence 
felony, the law^ implies that it shall be punished with death, 
viz. by hanging as well as witli forfeiture : unless the offender 
prays the benefit of clergy ; which all felons are entitled once 
to have, provided the same is not expressly taken away by 
statute. And, in compliance hereMrith, 1 shall for the future 
consider it also in tlie same light, as a generical term, in- 
cluding all capital crimes below treason; having premised 
thus much concerning the true nature and original meaning 
of felony, in order to account for the reason of those instances 
I have mentioned, of felonies that are not capital, and capital 
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nut Id general idea w|iich we now entertain of {dmy$ as 
a crime to be punished by death : whereas properfy it is a 
crime to be punished by forfeiture, and to which death may^ 
or may not be, though it generally is, superadded. 

I PROCEED now to consider such felmies, as are more im« 
mediately injurious to the king’s prerogative. These are, 

1. Offences relating to the coin, not amounting to treason. 

2. Offences against the king’s council. 3. The offence of 
serving a foreign prince. 4. The offence of embezzling or 
d^troying the king’s armour or stores of war. To which 
may be added a fifth, 5. Desertion from the king’s armies in 
time of war. 

1* Offences relating to the corny under which may be 
ranked some inferior misdemesnors not amounting to felony, 
are thus declared by a series of statutes which 1 shall recite 
in the order of time. And, first, by statute 27£dw.L c.3. 
^ne shall bring pollards and crockards, which were foreign 
coins of base metal, into the realm, on pain of forfeiture of life 
and goods. ( 1 ) By statute 9 £dw. III. si. 2. no sterling money 
C ] shall be melted down, upon pain of forfeiture thereof. By 
statute nEdw.IlI. none shall be so hardy to bring false and 
ill money into the realm, on pain of forfeiture of life and 
member by the persons importing, and the searchers per- 
mitting such importation. By statute 3 Hen. V. st 1 • to make, 
coin, buy, or bring into the realm any gally-hali^nce, suskins, 
or dotkins, in order to utter them, is felony ; and knowingly 
to receive or pay either them or blanks'^ is forfeiture of an 
hundred shiliings. (2) By statute 14£liz. c.3. such as forge 

' Stat 2 Hen. VI. c, 9. 


(1) PoUards, crockards, scaldings, brabants, eagles, leonines, and pieces 
of many other denominations, yam base coins, white in colour, compounded 
ioi silver, copper, and sulphur, introduced into the country by fore%n mei^ 
dumts in large quantities. See Ruding. L 380. 
is) Qally-hal^vence are supposed to have been so called fiom their being 
" into the realm by Venetian and Genoese merchaiits, who navi- 
iji galHes; the suskin was the Flemish or piece of six mites; 

I, the Holland dritkin, or duitkin, fbM which we how retain the 
drit, to signify the smallest possible denomination of money ; the 
blank, ^ch was put down by supposed to have been n base 

17 white 
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any fore^ com, [of gtdd or silver,] Bkhoug^ it be nht nudie 
currait here by proclamation, shall (with their luders a^ 
abettors) be guilty of misprision of treason : a crime which 
shall hereafter consider. (8) By statute 1S& 14>Car.II. c.Sl. 

Jhe offence of melting down any current sQvar money shall be 
punished with forfmture of the same, and also the donbie 
value : and the offender, if a freeman of any town, shall be 
disfranchised ; if not, shall suffer six months’ imprisonment. 

By i^tute 6 & 7 W. III. o. 1 7. if any person buys or sells, or 
knowingly has in his custody, any clippings, or filings, of the 
coin, he shall forfeit the saine and 500^.; one moiety to the king, 
and the other to the informer ; and be branded in the cheek 
with the letter R. By statute 8 & 9 W.III. c.26. if any per- 
son shall blanch or whiten copper for sale (which makes it 
resemble silver) ; or buy or sell or offer to sell any mallefd)le 
composition, which shall be heavier than silver, and look, 
towh, and wear like gold, but be beneath the standard : or if 
any person shall receive or pay at a less rate than it imports 
to be of (which demonstrates a consciousness oS it’s baseness,^ 
and a fraudulent design) any counterfeit diminished milled 
money of this kingdom, not being cut in pieces ; (an operation 
which is expressly directed to be performed when any such 
money shall be produced in evidence, and which any person, 
to whom any gold or silver money is tendered, is empowered 
by statutes 9 & 10 W.III. c.21., lSGeo.lII. c.71., mid 
1 4 Geo. III. c. 70., to perform at his own hazard, and tlie officers 
of the exchequer and receivers general of the taxes are par- 
ticularly required to perform :) all such persons shall be 
guilty of felcny ; and may be prosecuted for the same at any 
time within three months after the offence committed. But [ lOO 
these precautions not being found sufficient to prevent the 


white c<m rtruck by Hen. V. iaFrance, after hb appointment to the 
gency according to the treaty of Troyet. Rvu^.i. 49S. 49^.iL 7. 

(3) But by the 37 (S. 3. c. las. the suMng, coinings eoantcfeMmi^' or 
importing into the rerim, kneuing it to be counterfeit, hnd uKk hUM to 
ptter, any kind of c«dn not the proper coin of thb realm, aeiZfMiitted to 
cuirenthere, (i c. not pemutted by prodamadon Undefr\<iiegrei)t 
but retembling, or intended to resemble any gold or aftter eohi of any 
{bmign state, b made felony pnmdiable transportadmi fye any term 
of years not exceeding seven. 
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utlering of false or diminisbed money, which was only a mis*- 
demesnor at common law, it is enacted by statute 15 Oeo.II. 
€« 28. that if any person shall utter or tender in payment any 
counterfeit coin, knowing it so to be, he shall for the first 
offence be imprisoned six months, and find sureties for his 
good behaviour for six months more ; for the second oflence, 
shall be imprisoned two years, and find sureties for two years 
longer ; and for the third ofience, shall be guilty of felony 
without benefit of clergy. Also, if a person knowingly tenders 
in payment any counterfeit money, and at the same time has 
more in his custody ; or shall, within ten days after, know- 
ingly tender other false money; he shall be deemed a common 
utterer of counterfeit money, and shall for the first offence be 
imprisoned one year, and find sureties for his good behaviour 
for two years longer ; and for the seconds be guilty of felony 
without benefit of clergy. By the same statute it is also en- 
acted, that, if any person counterfeits the copper coin, he shall 
suffer two years’ imprisonment, and find sureties for two 
jrears more. By statute 11 Geo. III. 0.4*0. persons counter- 
feiting copper half^nce or farthings, with their abettors ; or 
buying, selling, receiving, or putting off any counterfeit copper 
money (not being cut in pieces or melted down) at a less value 
than it imports to be of ; shall be guilty of single felony. (4) 
And by a temporary statute (14 Geo. III. c.42.) if any quan- 
tity of money, exceeding the sum of five pounds, being or 
purporting to be the silver coin of this realm, but below the 

standard of the mint in weight or fineness, shall be imported 


(4) The effect of this statute, thds changing a misdemeanour into a 
felony, has been incidentally to diminish the punishment ; the fixed punish- 
ment for this ofience by the 15 G. 2. c. 28. s.6. having been two years* im- 
prisonment, whereas the imprisonment for a eliergyable felony cannot exceed 
one year, unless where otherwise specially |>rovided. The 57 G. 5. c. 1 2a. 
extended the provisions of these acts from hsi|>ence and farthings to all such 
pieces of copper mon^ as shall be coined and issued by the king, and as shall 
by his royal proclamation, be ordered to be deemed and taken as current 
monqrc^ tlib realm. The 45 G. 5. c. 159. provides against the counter- 
feithig of fbreign copper coin, or of other metal of less value than silver, 
not ordered by proclamation to be taken as current money of the realm, 
leaking the ofS&oce a misdemeanour, punishable the first time by impri- 
iMa^ent for miy term not exceeding a year, and the second by trans- 
portation for seven years. 
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into Great Britain or Ireland^ the same shall be forfeited in 
equal moities to the crown and prosecutor. Thus much fopr 
ofiences relating to the coin, as well misdemesnors as felonid^ 
which I thought it most convenient to consider in one and 
the same view. (5) 


(5) The 14G.5. c. 42. was revived and made perpetual by the 39 G. 5. 
c. 75., but so much of both as relate to the provision stated in the text 
for the forfeiture of light silver coin, is repealed by the 56 G.3. c. 68. 

Before closing this head of offences, it is right to notice that, how- 
ever the counterfeiting, impairing, and importing of base money had been 
provided for, there seems to have been no distinct provision against the 
exportation of base money to the foreign dominions of the king till the 
38 G. 3. c. 67. This statute has made it an offence to export, or put on 
board any vessel, or even to have the custody of, any such coin for the 
purpose of exportation to any of his - majesty’s islands or colonies in the 
West Indies or America, punbhable by a forfeiture of the coin, 200/., and 
the double of the value of the coin. 

The number of statutes on the subject of the coin, which, after all, leave 
some offences unprovided for, and to be treated as common law misde<^ 
mesnors, makes this one of the most perplexing and intricate titles of the 
criminal law. The expediency of a revision, and consolidation of them' 
cannot be doubted ; it would be found possible to repeal a great many, 
and leave the offences mentioned in them to the operation of the common 
law ; and it would be easy very much to simplify their provisions, and 
free them from many inconsistencies. I have not attempted in a note 
to mention the numerous points that have been decided on them, be- 
cause it wotdd be impossible to do so usefully within any reasonable 
limits. 

It is proper, however, to notice a class of offences connected with this 
subject, which existed when tlie author wrote, but which he has omitted . 
to give any account of. 

The 9 E. 3. 8t. 2. c. 1. and the 17 E. 5. c. 15. prohibited the exportation 
of gold or silver plate, or money, which prohibition was confimed and 
enforced by several statutes, in succeeding reigns. The 15C, 2. c.7* mo- 
dified this general restraint, wipch had been found injurious, and permitted 
the exportation of all sorlp^l^foreign coin or bullion of goIS or silver. 
This agmn was restrained and 7 W. 3. c. 17., and by 7 and 8 W.3. 
s. 19. which last prohiinted tMl^portation of any molten silver or bui&n 
whatsoever in any form, unless upon due proof made in the manner ther^ 
described before the court of the lord mayor, and aldermen of Loi^on, 
that the same was foreign bullion, and never hhd been coin of tiie mdm, 
or clippings thereof, nor plate wrought within the kingdom. But these and 
all other statutes to the same effect were r^ealed by the 590.5. c.49. and 
the gold and rilver coin of this realm, and also the bullion piodbced by melt- 
ing it, but not the clipping or bullion produced by me^pg the cl^ipngv 
of the coin, may now be manu&ctured or exported, or oth^be disposed 
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% Felonies, against the king’s amncil% are these. Firsti by 
statute 3 Hen. VIL c.14*. if any sworn servant of the king’s 
household conspires or confederates to kill any lord of this 
[ 101 ] realm 5 >or other person, sworn of the king’s council, he shall 
be guilty of felony. Secondly, by statute 9Ann.c.l6. to 
assault, strike, wound, or attempt to kill, any privy coun- 
sellor in the execution of his office, is made felony without 
ben^t of clergy. 

3. Felonies in serving Jbreign states^ which service is gene- 
rally inconsistent with all^iance to one’s natural prince, are 
restrained and punished by statute SJac.I. c.4. which makes 
it felony for any person whatever to go out of the realm, to 
serve any foreign prince, without having first taken the oath 
of allegiance before his dq)arture. And it is felony also [by 
the same statute] for any gentleman, or person of higher 
degree, or who hath borne any office in the army, to go out 
of the realm to serve such foreign prince or state, without 

• See VoLI. pag.SdS. 


9 ^ without restraint or peoidty ; so that, in effect, this class of ofiences 
b now expunged from the criminal law. 

Another curious offence connected with this subject, but now also ex* 
tinct, was the ** art or craft of multiplying gold or nlver.’* By the S H. 4. 
c. 4. it was enacted that none from henceforth shall use to multiply gold or 
silyer, or use the craft of multiplication, and if any the same do, he shall 
incur the pain of felony. The petition of the commons on which this act 
passed, as cited by Lord Hale, 1 H. P. C. 644., states the reason to be not 
a belief in the r^ty of the art, but that **many men by colour of thb 
multiplication make false mon^r, to the great deceit of the king, and 
dama^ of hb people.” H. 6. however was more credulous ; in the J5th 
year of hb reign, he granted a patent to John Faceby and others, ad itt^ 
vedig^um, prosequendum et perfimendudk^^Mmdam preciontsimam medi* 
cisugn quintam essentiam, lapidem phshispttlfflSS^ nuncupatum^ necnon po» 
teekdem/aciends et eeercendi tranmutaiimiii^,idetallorv^ in verum aurum et 
argentum with a non obstante of the stat. ofM- lu Easter term, 7 E. 6. 
Dyer, 87* b. b a case of a man’s confesnng himself guilty of multiplicadon, 
aM of udng reef wmr and other things necessaiy for the art Therestrabt, 
ip>weveiv says Mr. S. Hawkins, P. C. B. l*. c. IB. s. 1 having been found 
ttpr iwe no other effect upon the unaccountable vanity of those who 
lipcied such attesppts to be practicable, but only to send them beyond sea, 
their experiments with impunity in other countdcs^ the stat. 5 H. 4. 
m$$^ last wholly repealed by 1 W. A M. c. 30 . 
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previously entering into a bond with two sureties, not to be 
reconciled to the see of Rome, or enter into any con^irafy 
against his natural sovereign. And further by statill^ 
9 Geo. II. C.S0. enforced by statute 29 Geo. II. c«17. if any 
subject of Great Britain shall enlist himself, or if any person 
shall procure him to be enlisted, in any foreign service, or 
detain or embark him for that purpose, without licence under 
the king’s sign manual, he shall be guilty of felony without 
benefit of clergy : but if the person, so enlisted or enticed, 
shall discover his seducer within fifteen days, so as he may 
be apprehended and convicted of the same, he shall be indem- 
nified. By statute 29 Geo. II. c. 1 7. it is moreover enacted, 
that to serve under the French king, as a military officer, 
shall be felony without benefit of clergy; and to enter 
into the Scotch brigade in the Dutch service, without pre- 
viously taking the oaths of allegiance and abjuration, shall be 
a forfeiture of 500/. (6) 

4. Felony by imbezzlvig or destroying the kmg’s armour 
or warlike stores^ is, in the first place, so declared to be by 
statute SlEliz. c.4. which enacts, that if any person having 
the charge or custody of the king’s armour, ordnance, ammu- 
nition, or habiliments of war ; or of any victual provided for 


(6) Both these last statutes are now repealed bj the 59 G. 7. c.69. which 
provides in the most comprehensive terms against the offences mentioned 
above. By this statute it is made a misdemesnour punishaUe by fine or 
imprisonment, or both, for any natural bom subject of his majesty, withmit 
licence under the ngn manual, or dgnified by order in council, or by pro- 
clamation, to enter or agree to enter into the service, or under or in aid of 
any foreign prince or people, or person exercising or assuming to exercise 
the powers of government in any foreign state, province, or part thereof, 
as an officer, soldier, sailor, or in any warlike capacity whatsoever ; or even 
to go abroad with that intent; or for any person whatever in any part 
of his majesty^s dominions even to attempt to enlist any perscm for any of 
these purposes. Ihe sixth section imposes a forfeit of 50/. on the master 
of any ship for every such person whom he shall knowingly take on board, 
and on the owner for every such person whom he diall knowin^y even 
agree to take on board. The ship to be detained till the penalty be {Mid, 
or bail found for the payment, llie seventh and ei^th sectioBS pranUn 
against the eqmpment, or arming wholly or partiaUy of any ihipr whh in* 
tent to employ her as a ship of war, transport, or storediip, in ^ serviee 
of any foreign state, or persons exerdang any powers of government. 
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victualling the king’s soldiers or mariners, shall, either for 
gain, or to impede his majesty’s service, imbezzle the same 
[ 102 ] to the value of twenty shillings, such offence shall be felony. 

And the statute 22 Car.lL c.5. takes away the benefit of 
clergy from this offence, and from stealing the king’s naval 
stores to the value of twenty shillings ; with a power for the 
judge, after sentence, to transport the offender for seven years. 
Other inferior imbezzlements and misdemesnors, that fall un- 
der this denomination, are punished by statutes 9 & 10 W. III. 
C.4L iGeo. 1. st. 2. c. 25. 9 Geo. I. c.8. and 17Geo. IL 
c. 40., with fine, corporal punishment, and imprisonment. 
And by statute 12 Geo. III. c.24. to set on fire, burn, or 
destroy any of his majesty’s ships of war, whether built, 
building, or repairing; or any of the king’s arsenals, ma- 
gazines, dock-yards, rope-yards, or victualling offices, or 
materials thereunto belonging ; or military, naval, or victual- 
ing stores, or ammunition; or causing, aiding, procuring, 
abetting, or assisting in, such offence ; shall be felony without 
benefit of clergy. (7) 


(7) The 25G.3. C.56., the 33G.3. c.2., the 39&;4oG.3. c.89., the 
52G.3. C.12., die 54 G. 5. C.60., the 55 G. 5. c. 127., and perhaps other 
statutes, have been passed respecting the embezzlement, importation, and 
exportation of militaiy and marine stores ; but it is in vain to attempt in a 
note an analysis of their minute provisions. Some of these statutes, 
but more particularly the S9&40G.5. c.89. provide agiunst the unlawful 
receiving, or having possession of stores so embezzled or stolen. With 
r^ard to the first class of offences, it should be observed, that the statutes 
are not intended to interfere with felonies at common law, but to provide for 
those cases, in which the party has such a possession of the goods before 
he onbezzles them, that in so doing he commits only a breach of trust, and 
not a larceny. This is a ^dncdon which will be conndercd more fully 
hereafter (see post, p. 231.) ; it will be enough to say now, by way of illus- 
tration, that though the statute of C.2.'^p«dni only of embezzling to the 
value of 20i., yet where an officer has but a bare charge of taking care of 
the stores in the king’s warehouses, or a mere authority to order them to 
be delivered to the workmen authorised to receive them, he will be guilty 
of felony at common law in stealing them, though the amount be under SOi.; 
exactly as the butler who steals his master’s plate, or the sh^herd his 
master’s sheep, where they have but the chaige, and the master still retains 
the possession. 2 East. P. C. c.xvi. 8.53. 

With regard to the second class of offences, it b to be observed, that 
ceitw marks specified in the statutes called the king’s marks, denote the 
original ownership in the king, and when that and the possession in the 
parlj are proved, the statutes throw on him the burthen of proving the 

legality 
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5 . Desertion from the king’s armies in time of war,, 
whether by land or sea, in England or in parts beyond 
sea, is by the standing laws of the land (exclusive of the 
nual acts of parliament to punish mutiny and desertion), and 
particularly by statute 18 Hen. VI. c. 19. and 5Eliz. c.5., 
made felony, but not without benefit of clergy. But by the 
statute 2 & S Edw. VI. c. 2. clergy is taken away from such 
deserters, and the ofience is made triable by the justices 
every shire. The same statutes punish other inferior military 
offences, with fines, imprisonment, and other penalties. (8) 

legality of such possession. A possession strictly speaking can only be 
legal, where it was derived originally by purchase from certain ofHcers 
authorised to sell king’s stores, who ought to grant certificates of the sale 
to the purchasers. But the presumption which arises against the prisoner 
from the non-production of this certificate, is liable to be rebutted by cItp 
cumstances, showing that in fact the possesrion was an honest one. 

It has been usual of late in the annual mutiny act, to provide that the 
offence of embezzling the public stores, when committed by officers, pay- 
masters, commissaries, or persons employed in that or similar departments, 
may be tried by a general court mardal ; and the court is empowered to 
transport, fine, imprison, dismiss from the service, or pronounce incapable 
of further service, civil or military. 

(8) The 37 G. 3. c.70, (continued by several acts, and made perpetual by 
57 G. 3. c.70 makes it a felony without benefit of clergy for any one ma- 
liciously and advisedly to endeavour to seduce any soldier or sailor, or 
marine, from his abeyance, or to stir him up to mutiny, or to endeavour to 
make any mutinous assembly, or to commit any traitorous or mutinous 
practice. 
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CHAPTER THE EIGHTH. 

OF PRAEMUNIRK 


A THIRD species of offence more immediately affecting 
die king and his government, though not subject to 
capital punishment, is that of praemunire ; so called from the 
words of the writ preparatory to the prosecution tliereof: 

praemunire ^Jacias A. B. cause A. B. to be forewarned that 
he appear before us to answer the contempt wherewith he 
stands charged : which contempt is particularly recited in the 
preamble to the writ.** It took it’s original from the ex- 
orbitant power claimed and exercised in England by tlie 
pope, which even in the days of blind zeal was too heavy for 
our ancestors to bean 

It may justly be observed, tliat religious principles, which 
(when genuine and pure) have an evident tendency to make 
their professors better citizens as well as better men, have 
(when perverted and erroneous) been usually subversive of 
civil government, and been made both the cloak and the in- 
strument of every pernicious design that can be harboured in 
the heart of man. The unbounded authority that was exeiv 
cised by the Druids in the west, under the influence of pagan 
|g(l|ierstition, and the terrible ravages committed by the Sara- 
cms in the east, to propagate the religion of Mahomet, both 
witness to the truth of that antient universal observation, that 
in all ages and in all countries, civil and ecclesiastical tyranny 
are mutuaUy productive of each other. It is therefore the 
g^ory of the church of England, that she inculcates due obe- 

dieaace to lawful authority, and hath been (as her prelates on 

1 

* A iMvIisrous word far pruemmai, ^ 101. edit, 1534. 
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practice ever most unquestionably loyal. The clergy of her 
persuasion, holy in their doctrines and unblemished in t^r 
lives and conversation, are also moderate in their ambition, 
and entertain just notions of the ties of society and the rights 
of civil government. As in matters of faith and morality 
they acknowledge no guide but the Scriptures, so, in matters 
of external polity and of private right, they derive all their 
title from the civil magistrate ; they look up to the king as 
their head, to the parliament as their law-giver, and pride 
themselves in nothing more justly, than in being true mem- 
bers of the dMirch, emphatically hy law established. Whereas 
the notions Or ecclesiastical liberty, in those who differ from 
them, as Well in one extreme as the other, (for I here only 
speak of extremes,) arc equally and totally destructive of those 
ties and obligations by which all society is kept together; 
equally encroaching on those rights, which reason and the 
original contract of every free state in the universe have vested 
in the sovereign power ; and equally aiming at a distinct in- 
dependent supremacy of their own, where spiritual men and 
spiritual causes are concerned. The dreadful effects of such 
a religious bigotry, when actuated by erroneous principles, 
even of the protestant kind, are sufficiently evident from the 
history of the anabaptists in Germany, the covenanters in 
Scotland, and that deluge of sectaries in England, who 
murdered their sovereign, overturned the church and mo- 
narchy, shook every pillar of law, justice, and private pro- 
perty, and most devoutly established a kingdom of the saints 
in tlieir stead. But these horrid devastations, the effects of 
mere madness, or of zeal that was nearly allied to it, though 
violent and tumultuous, w'ere but of a short duration. 
Whereas the progress of the papal policy, long actuated by 
the steady couns^ of successive pontifis, took deeper root, 
and was at length in some places with difficulty, in others 
never yet extirpated. For this we might call to witness the 
black intrigues of the jesuits, so lately triumphant over 
Christendom, but now universally abandoned by even the 
Roman catholic powers : but the subject of our present chap- [ 105 
ter rather leads us to consider the vast strides which were 

m 

fomerly made in this kingdom by the popish clergy ; hoar 

^ Address to James II. 1687. 
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they an*ived to effecUng their grand design ; few 

cf the means they made use of for establishing their plan ; 
and how almost all of them have been defe^ed or converted 
to better purposes, by the vigour of our free constitution, and 
the wisdom of successive parliaments. 

The antient British diurch, by whomsoever planted, was 
a sti'anger to the bishop of Rome, and all his pretended 
authority. But the pagan Saxon invaders, having driven the 
professors of Christianity to the remotest corners of our 
island, their own conversion was afterwards effected by 
Augustin the monk, and other missionaries fro^ the court of 
Rome. This naturally introduced some few hf the papal 
corruptions in point of faith and doctrine ; but we read of no 
civil autliority claimed by the pope in these kingdoms, till 
the aera of the Norman conquest ; when the then reigning 
pontiff* having favoured duke William in his projected in- 
vasion, by blessing liis host and consecrating his banners, 
took tliat opportunity also of establishing his spiritual en- 
croachments : and was even permitted so to do by the policy 
of the conqueror, in order more effectually to humble the 
Saxon clergy and aggrandize his Norman prelates ; prelates, 
who, being bred abroad in the doctrine and practice of 
slaveiyr, had contracted a reverence and regard for it, and took 
a pleasure in ri vetting the chains of a free-bom people. (1) 

(1) Whatever was the extent of William’s submission to the papal 
power, it was regulated entirely by his own convenience. His haughty 
and fearless nature was favoured by the circumstance of a divided papacy, 
and he carried his independence of Rome farther than most of his succes- 
sors before the Reformation. He would not permit any pontiff to be ac- 
knowledged in his dominions without his previous approbation; and he 
examined all letters from the court of Rome, on their arrival, before their 
pnblidUion was permitted. Upon a demand made by Gregory VII. for the 
arrears of Peter^s pence, he consented to it, as a payment commonly made 
through Europe, and which had been submitted to by his predecessors ; 
but he po^vely refused to accede to a demand, made at the same time, 
that he should do homage for his crown. William’s preference of Nor- 
mm prelates seems to be misunderstood by the author; it is admitted, on 
ml hands, that the Saxon clergy had degenerated to a disgraceful state of 
%Dorance and sensuality, and that his appointments were in general credk- 
to himself, and highly useful to the cause t>f rdig^on : it Is also clear 
t||at the Norman prelates partook of the general freedom of their country** 
uietband were not " bred in the doctrine or practice of slaveiy.”— See 
Tamer’s and Ltngard’s Histories. 
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The most stable foundation of l^al and rational gove^* 
ment is a due subordination of r^nk, and a gradual scale of 
aulhority ; and tyranny also itself is most surely supportec^y 
a regular increase of despotism, rising from the slave to the 
sultan ; with this difference, however, that the measure of obe^ 
dience in the one is grounded on the principles of society, and 
is extended no farther than reason and necessity will warrant; 
in the other it is limited only by absolute will and pleasure, with- 
out permitting the inferior to e;xamine the tide upon which it is 
founded. More effectually, therefore, to enslave die consciences 
and minds of the people, the Romish clergy themselves paid [ 
the most implicit obedience to their own superiors or prelates ; 
and* they, in their turns, were as blindly devoted to the will 
of the sovereign pontiff, whose decisions they held to be in- 
fallible, and his authority co-extensive with the Christian 
world. Hence his legates a latere were introduced into 
every kingdom of Europe, his bulls and decretal epistles 
became the rule both of faith and discipline, his judgment was 
the final resort in all cases of doubt or difficulty, his decrees 
were enforced by anathemas and spiritual censures, he de- 
throned even kings that were refractory, and denied to whole 
kingdoms (when undutiful) the exercise of Christian ordi- 
nances, and the benefits of the gospel of God. 

But, though the being spiritual head of the church was a 
thing of great sound, and of greater authority, among men 
of conscience and piety, yet the court of Rome was fully 
apprized that (among the bulk of mankind) power cannot be 
maintained without property ; and tlierefore it's attention 
began very early to be rivetted upon every method that 
promised pecuniary advantage. The doctrine of purgatory 
was introduced, and with it the purchase of masses to redeem 
the souls of the deceased. New-fangled offences were cre- 
ated, and indulgences were sold to the wealthy, for liberty 
to sin without danger. The canon law took cognizance of 
crimes, iigoined penance pro salute anhnae^ and commuted 
that penance for money. Non-residence aiid pluralities 
among the clergy, and marriages am<mg the laity related 
within the seventh degree, were strictly prohibited by canon » 
but dispensations were seldom denied to those who could af- 
ford to buy them. In short, all the wealth of Christendom 

I 2 
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was gradually drained by a thousand channels^ into the cofiers 
of the holy see« 

The establishment also of the ieodal system in most of die 
governments of Europe, whereby the lands of all private pro- 
prietors were declared to be holden of the prince, gave a hint 
to the court of Rome for usurping a similar authority over all 
the preferments of the Church ; which began first in Italy, 
and gradually spread itself to England. The pope became a 
[ 107 ] feodfd lord; and all ordinary patrons were to hold their right 
of patronage under this universal superior. Estates held by 
feodal tenure, being originally gratuitous donations, were at 
that time denominated henejkia; their very name as well as 
constituticm was borrowed, and the care of the souls of a 
parish thence came to be denominated a henejice. Lay fees 
were conferred by investiture or delivery of coi'poral posses- 
sion ; and spiritual benefices, which at first were universally 
donative, now received in like manner a spiritual investiture, 
by institution from the bishop, and induction under his au - 
thority. As lands escheated to the lord, in defect of a legal 
tenant, so benefices lapsed to the bishop upon non-present- 
ation by the patron, in the nature of a spiritual escheat. The 
annual tenths collected from the clergy were equivalent to the 
feodal render, or rent reserved upon a grant ; tlie oath of ca- 
nonical obedience was copied from the oath of fealty required 
from the vasal by his superior ; and the p irner seisins of our 
military tenures, whereby the first profits of an heir’s estate 
were cruelly extorted by hb lord, gave birih to as cruel an 
exaction of first-fruits from the beneficed clergj^ And the 
occasional aids and talliages, levied by the prince on his va- 
sals, gave a handle to the pope to levy, by the means of hb 
legates a latere^ peter-pence and other taxations. 

At length the holy father went a step beyond any example 
of ^dier emperm* or feodal lord. He reserved to himself, by 
hb own apostolical authority \ the presentation to all bene- 
fices which became vacant while the incumbent was attend- 
hag the court of Rome upon any occasion, or on hb journey 
tfakfaer, or back again; and moreover such also as became 

^ Extrav* /.S. 3*c.lS* 
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vacant by hii» promotion to a bishpprick or aibbey : etiai 
orf' iUa personae consueverint et debuerint per electionem 
quemvis alium modum assumiJ* And this last, the canonisis 
declared, was no detriment at all to the patton, being only 
like the change of a life in a feodal estate by the lord. Dis- 
pensations to avoid these vacancies begat the doctrine of com-- 
mendams (2),* and papal provisions were the previous nomin- 
ation to such benefices, by a kind of anticipation, before they 
became actually void: though afterwards indiscriminately [ 108 ] 
applied to any right of patronage exerted or usurped by tlie 
pope. In consequence of which the best livings were filled 
by Italian and other foreign clergy, equally unl&killed in and 
averse to the laws and constitution of England. The very 
nomination to bishopricks, that antient prerogative of the 
crown, was wrested from king Henry the first (3), and after- 


(8) Comitiendam is, properly, the commending or committing a benefice 
to the charge of some clerk, until it may be conveniently provided with a 
pastor. This definition seems to imply a vacancy of the benefice; but 
cojnmendams, whether temporary or permanent, are ordinarily divided into 
two classes, those which are granted retinere, and those which are granted 
capere ; the former prevent, and the latter supply a vacancy. Thus pro- 
motion to a bishoprick avoids all former promotions after consecration, 
but not before ; if a dispensation of that avoidance is granted before con- 
secration, it is retinere ; if it comes afterwards, it is eaperCy or reciperc, 
Hobart therefore denies the first to be a commendam at ail ; my own 
benefice (says he), cannot be commended to me and before consecration 
it remains the grantee’s own. But, however, the effects of the two are 
different ; the first only preventing a vacancy, the incumbency continues 
in the same state in which it was before the promotion ; the latter finds 
the church vacant, and does not fill it, the commendatory is more in the 
nature of a guardian or administrator, than an incumbent, and cannot use 
all the writs, or do all the acts which an incumbent can. 

Whatever ecclesiastical authority was in itself lawful to be exercised, 
though the exercise of it by the pope was an usurpation, became revested 
in the king at the reformation ; it is he, therefore, who by mandate to the 
archbishop of Canterbuiy, under the 25 H. 8. c. 81. now grants com- 
mendams. But the reformation did not ^ve him the illegal power of the 
pope, and therefore the consent of the patron to a commendam is in all 
cases necessary. Bum. £cc. Law,ii. p. 1. Hobart. 140. 3 Lev.577. 

(3) This is shortly expressed; the point in dispute was not so much the 
nomination to bishopricks, as the right of invesriture by file ring and 
crosier. Lay fiefs having been annexed to bishopricks, kings contended 
that the feudal rights and duties followed as a matter of course, of which 
none was more important than that a tenant should not be admitted to a 
fief without his lord’s consent, and should perform fealty imd homage on 

X 3 admission. 
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wards from his successor king John ; and s^mingly indeed 
conferred on the chapters belonging to each see ; but by 
means of the frequent appeals to Rome, through the intricacy 
of the laws which regulated canonical elections, was eventually 
vested in the pope. And, to sum up this head with a trans- 
action most unparalleled and astonishing in it’s kind, pope 
Innocent III. had at length the effrontery to demand, and 
king John had the meanness to consent to, a resignation of 
his crown to the pope, whereby Cngland was to become for 
ever St. Peter’s patrimony ; and the dastardly monarch re- 
accepted his sceptre from the hands of the papal legate, to 
hold as the vasal of the holy see, at the annual rent of a thou- 
sand marks. (4) 

admission. On the other hand, the popes contended that the ring and 
crosier were the emblems of spiritual jurisdiction, with which la 3 anen had 
no right to interfere. Heniy yielded the ring and crosier, but insisted 
that bishops should do fealty and homage before a grant of the temjK)- 
ralties, which was conceded. It might seem that the church gained sub- 
stantially little by this compromise ; and so Dr. Lingard asserts; but, in 
truth, the advantage gmned was very important, for before the grant of the 
ring and crosier, the new bishop’s consecration could not be complete ; 
and, therefore, the power of withholding it operated as a veto in an early 
stage of the election ; whereas when the vacancy was actually filled up, it 
became a more difEcolt and less gracious thing to refuse the tcmporaltics. 

With regard to the right of nomination, which the author calls that 
anrient prerogative of the crown,** however antient a prerogative, and 
antient it undoubtedly was, it was itself, nevertheless, an infringement of 
the original constitution of the church, according to which bbhopricks 
were filled by the election of the clergy and laity of the respective dio- 
ceses. But the diocesan clergy had first excluded the laity, and then had 
been themselves excluded by the cathedral, and in some instances conven- 
tual, chapters ; and when hiahopricks became endowed with large temporal 
possessions and power, it seemed but a necessary consequence that the crown 
^toitid have a controul over the manner of filling them. Long usage had 
legalised, what reason had first introduced. See Lingard, Hist. ii. 169. 
Hallam, Midd. Ages* cap. 7. 

(4) The dispute between John and Innocent III. was owing to the 
exercise of another power assumed by the papal court ; that of not merely 
deci^ng cases of contested elections, but of filling up the place vacated by 
the Irregularity of the Section or unfitness of the elected. The monks of 
Oirist €3uarch at Canterbiuy, without asking the royal licence, or waiting 
for the concurrence of the provincial bishops, had Rented Reginald their 
^dhprior archtnshop ; then a part of them, with the usual licence and con- 
corraoe^ elected John de Ciray, bishop of Norwich. Innocent decided 
ihal the r^^t of election was in the monks, but that their choice was in- 

17 formal ; 
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Another engine set on foot, or at least greatly itnproTed, 
by the court of Rome, was a master-piece of papal poMcy; 

Not content with the ample provision of tithes, which the mw 
of the land had given to the parochial clergy, they endea- 
voured to grasp at the lands and inheritances of the ktngdom, 
and (had not the legislature withstood them) would by this 
time have probably been masters of every foot of ground in 
the kingdom* To this end tbej introduced the monks of the 
Benedictine and other rules, men of sour and austere religion, 
separated from the world and it’s concerns by a vow of per- 
petual celibacy, yet fascinating the minds of the people by 
pretences to extraordinary sanctity, while all their aim was 
to aggrandize the power and extend the influence of their 
grand superior the pope* And as, in those times of civil 
tumult, great rapines and violence were daily committed by 
overgrown lords and their adherents, they were taught to be- 
lieve, that founding a monastery a little before their deaths 
would atone for a life of incontinence, disorder, and blood- 
shed. Hence innumerable abbeys and religious houses were 
built within a century after the conquest, and endowed, not [109 
only with the tithes of parishes which were ravished from the 
secular clergy, but also with lands, manors, lordships, and 
extensive baronies. And the doctrine inculcated was, that 
whatever was so given to, or purchased by, the monks and 
friars, was consecrated to God himself; and that to alienate 
or take it away was no less than tlie sin of sacrilege. 


1 MIGHT here have enlarged upon other contrivances, 
which will occur to the recollection of tlie reader, set on foot 
by die court of Rome, for efiecting an entire exemption of 
it’s clergy from any intercourse with the civil magistrate; 
such as the separation of the ecclesiastical court from tlie 
temporal ; dfe appointment of it’s judges by merely spiritual 

formal ; and that the Inshop of Norwich’s election was void, bec^iuse made 
before Reginald’s had been formally annulled; and thereupon he appointed 
Stephen Langton, an English clergyman at Rome. John refused to re- 
cognise him, upon which his kingdom was first interdicted, and after four 
years he himself deposed. See Lingard (Hist. iii. 32—42.), who enters into 
some curious reasoning, and states some curious facts to establish that the 
surrender of John was not so disgraceful an act as it has been commonly 
conNdered. 
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audiority without any interposition from the crown; the 
exclusive jurisdiction it claimed over all ecclesiastical persons 
and causes ; and the primlegium clencale^ or benefit of clergj", 
which delivered all clerks from any trial or punishment ex- 
cept before their own tribunal. But the history and pit)gress 
of ecclesiastical courts % as well as of purchases in mortmain 
have already been fully discussed in the preceding volumes : 
and we shall have an opportunity of examining at large the 
nature of the privilegium claicale in the progress of the pre- 
sent book. And therefore I shall only observe at present, 
that notwithstanding this plan of pontifical power was so 
deeply laid, and so indefatigably pursued by tlm unwearied 
politics of the court of Rome through a long succession of 
ages ; notwithstanding it was polished and improved by the 
united endeavours of a body of men, who engrossed all the 
learning of Europe for centuries together'; notwithstanding 
it was firmly and resolutely executed by persons the best cal- 
culated for establishing tyranny and despotism, being fire<l 
with a bigoted enthusiasm, (which prevailed not only among 
the weak and simple, but ev^n among those of the best na- 
tural and acquired endowments,) unconnected with their fel- 
low-subjects, and totally indifferent what might befal that 
posterity to which they bore no endearing relation ; — yet it 
vanished into nothing, when the eyes of the people were a 
[ 110 ] little enlightened, and they set themselves with vigour to op- 
pose it So vain and ridiculous is the attempt to live in 
society, without acknowledging tlie obligations which it lays 
U8 under ; and to affect an entire independence of that civil 
state, which protects us in all our rights, and gives us every 
otlier liberty, that only excepted of despising the laws of the 
community. 

Having thus, in some degree, endeavoured to" trace out the 
original and subsequent progress of the papal usurpations in 
England, let us now return to the statutes of praemnnire^ 
which were framed to encounter this overgrown yet increasing 
eviL King Edward I., a wise and magnanimous prince, set 
himself in earnest to shake off this servile yoke K He would 
not sufier his bishops to attend a general council, till they had 

• Sec VoJ.IlI. pag.ei, » See Vol.II. pag, 26 S. « Dav.SS., 
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sworn not to receive the papal benediction. He made light 
^ of all papal bulles and processes : attacking Scotland in 
fiance of one : and seizing the temporalties of his clergy, 
under pretence of another refused to pay a tax imposed by* 
parliament. (5) He strengthened the statutes of mortmain ; 
thereby closing the great gulph, in which all the lands of the 
kingdom were in danger of being swallowed^ And, one of 
his subjects having obtained a bulle of excommunication 
against another, he ordered him to be executed as a traitor, 
according to the antient law **. (6) And in the thirty-fifth 
year of his reign was made the first statute against papal pro- 
visions, being, according to sir Edward Coke the foundation 
of all the subsequent statutes of praemunire^ which we rank as 
an offence immediately against the king, because every en- 
cotiragement of the papal power is a diminution of the au- 
thority of the crown. 

In the weak reign of Edward the second the pope again 
endeavoured to encroach, but the parliament manfully with- 
stood him ; and it was one of the principal articles ch^ged 
against that unhappy prince, that he had given allowance to 
the bulles of the see of Rome. But Edward the third was of 
a temper extremely different : and to remedy these inconve- 
niences first by gentle means, he and his nobility wrote an [ 1 1 1 
expostulation to the pope; but receiving a menacing and 
contemptuous answer, withal acquainting him, that the em- 
peror, (who a few years before at the diet of Nuremberg, 

A.D* 1323, had established a law against provisions*^,) and 

h Bro. Abr, tit, Corone, 115. Treason^ * 2 Inst 583. 

14. 5Rep. p.t. foJ.12. 30 Ass. 19. Mod. Un. Hist «ix. 293. 

(5) At this time the clergy taxed tbcmselyes ; it was not, therefore, for 
refusing to pay a tax imposed by parliament, in which they would have 
been folly justified, but for procuring a bulle, by which the cleigy of all 
Christian countries were forbidden to grant to laymen the revenues of 
their benefices, without leave of the holy see, and under the protectioii 
of it refusing the king a fifth, that he issued a proclamation of outlawry 
against them, and took possession of all thrir lay fees, goods, and chattels. 
Lingard, Hist. iii. 340* 

(6) But because that lawe had not of long time beene put in execution, 
the (^ancelior and treasurer kneeled before the king, and obtained grace 
for him, so os he was onely banished out of the realme. Davis, 95. and 
the fdacUa referred to in Brooke. 
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also llie kitig of France, had lately submitted to the holy see ; 

king repUedy that if both the emperor and the French 
kir^ should take the pope’s part, he was ready to give battle 
'to them both, in defence of the liberties of the arown. Here- 
upon more sharp and penal laws were devised against pro- 
visors \ which ena^ severally, that the court of Rome shall 
not present or collate to any bish(^rick or living in England ; 
and that whoever disturbs any patron in the presentation to a 
living by virtue of a papal provision, such provisor shall pay 
fine and ransom to the king at his will, and be imprisoned 
till he renounces such provision ; and the same punishment 
is inflicted on such as cite the king, or any of his subjects, 
to answer in the court of Rome. And when the holy see 
resented these proceedings, and pope Urban V. attempted to 
revive the vasalage and annual rent to which king John had 
subjected his kingdom, it was unanimously agreed by all the 
estates of the realm in parliament assembled, 40Edw.III., 
that king John’s donation was null and void, being witliout 
the concurrence of parliament, and contrary to his coronation 
oath : and all the temporal nobility and commons engaged, 
that if the pope should endeavour by process or otherwise to 
maintain these usurpations, they would resist and withstand 
him with all their power 

In the reign of Richard the second, it was found necessary 
to sharpen and strengthen these laws, and therefore it was 
enacted by statutes 3 Ric.II. c.3. and 7 Ric.II. c. 12. first, 
that no alien should be capable of letting his benefice to farm; 
in order to compel such as had crept in, at least to reside on 
their preferments : and, afterwards, that no alien should be 
[ 112 3 capable to be presented to any ecclesiastical preferment, 
under the penalty of the statutes of provisors. By the sta- 
tute 12 Ric.II. c. 15. all liegemen of the king, accepting of a 
living by any foreign provision, are put out of the king’s pro- 
tection, and the benefices made void. To which the statute 
13 Ric.IL St* 2. C.2* adds banishment and forfeiture of lands 
and goods : and by c.3. of the same statute, any person bring- 
ing over any citation or excommunication from beyond sea, 

* StstSSEdw.IlL 8t.6. 127 Edw.Iil. <» Seld. m Flet, 10. 4. 

•t.1. e.1. S8 Edw.lll. st*l. C.4. and 
St. 2. c* 1, 2, S, 4. 



Ch*8. 


WEONG& 


on account of tlie cjcecution of the fitnregoing etatntes of provi- 
sors, shall be hnprtsonech forfeit his goods ahd lands, and 
moreover su'flfer pain of life and member. 

Ik the writ for the execution of all these statutes the words 
praemunire facias^ bemg (as we said) used to command a cita-- 
tion of the party, have denominated in common speech not 
only the writ^ but the offence itself of maintaining the papal 
power, by the name of praemunire. And accordingly the 
next statute I shall mention, which is generally referred to 
by all subsequent statutes, is usually called the statute of 
praemunire. It is the statute 16Ric. II. c.5. which enacts, 
that whoever procures at Rome, or elsewhere, any transla- 
tions, processes, excommunications, bulles, instruments, or 
other things, which touch the king, against him, his crown, 
and realm, and all persons aiding and assisting therein, shall 
be put out of the king’s protection, their lands and goods for- 
feited to the king’s use, and they shall be attached by their * 
bodies to answer to the king and his council : or process of 
praemunire facias shall be made out against them as in other 
cases of provisors. (7) 

By the statute 2 Hen. IV. c.3. all persons who accept any 
provision from the pope, to be exempt from canonical obe- 
dience to their proper ordinary, are also subjected to the 
penalties of praemunire. And this is the last of our antient 
statutes touching this offence; the usurped civil power of the 

'■■■■— — - ■ .1 ■■■ ■ I II ■ 1,^,^ „ 

(7) In the f arlianient in which this statute was drawn up^ the king upon 
the petition of the commons, had inquired of the estates of the realm, what 
they would do, if the pope were to excommunicate bishops for instituting 
the king’s presentees, where they had obtained judgment in the king’s 
courts against the appomtees of the pope ; or should attempt to translate 
them from their pres^ other sees out of the kingdom (a mode then 

in use for getting rid of an tibnoxious bishop). The answer of the lords 
and commons was in substance that they would stand by the king, to Uire 
and die, against proceedings such as these, which would be subveruve of the 
rights of the crown. The prelates agreed in thdr condemnation of such 
acts, and thdr determination to resist them, but declared that did not 
intend to deny the pope’s general right of excommunication and translatbn. 
Upon these answers the statute was framed ; Doctor lingard doubts whether 
it was ever formally passed, but it was always acted on, and has been legis- 
latively ixcognbed as a valid statute in many instances, lii^ard’s l£st. iv. 
310 . 
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bish(^ of Rome being pret^ well broken down by these l^a- 
tutes, as his usurped religious power was in about a century 
afterwards; the spirit of the nation being so much raised 
[ 113 ] against foreigners, that about this time, in the reign of Henry 
the fifth, the alien priories, or abbeys for foreign monks, were 
suppressed, and their lands given to the crown. And no 
farther attempts were afterwards made in support of these 
foreign jurisdictions. 

A LEARNED Writer, before referred to, is therefore greatly 
mistaken, when he says that in Henry the sixth’s time the 
archbishop of Canterbury and other bishops offered to the 
king a large supply, if he would consent that all laws against 
* provisors, and especially the statute 16 Ric.ll., might be re- 
pealed; but that this motion was rejected. This account is 
incorrect in all it’s branches. For, first, the application, 
which he probably means, was made not by the bishops only, 
but by the unanimous consent of a provincial synotl, assem- 
bled in 1439, 18 Hen.VL, that \erry synod which at the same 
time refiised to confirm and allow a papal bulle, which then 
was laid before them. Next, the purport of it was not to 
procure a repeal of the statutes against provisors, or that of 
Richard IL in particular ; but to request that the penalties 
thereof which by a forced construction were applied to all that 
sued in the spiritual, and even in many temporal, courts of 
this realm, might be turned against tlie proper objects only ; 
those who appealed to Rome, or to any foreign jurisdiction : 
the tenor of the petition being, “ that those penalties should 
be taken to extend only to those timt commenced any suits 
or procured any writs or public instruments at Rome or 
elsewhere out of England ; and that no one should be pro- 
^ secuted upon that statute for any suit in the spiritual courts 
or lay jurisdictions of this kingdq||^ Lastly, tlie mo- 
tion was so far from being rejected, mat the king promised 
to recmnmend it to the next parliament, and in the mean 
time that no one should be molested upon this account And 
the clergy were so satisfied with their success, that they granted 
to the king a whole tenth upon this occasion 

[ 114 ] indeed so far whs the archbishop, who presided in 

this synod, from countenancing the usurped power of the 

” Diiv. 96 . * Wilk. Condi, Mag, SrittUi, 
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pope in this realm^ that he was ever a firm opposer of .it* 
And, particulai'ly in the reign of Henry the fifth, he pfc- 
vented the king’s uncle from being then /nade a cardinal, a^ 
legate a latere from the pope ; upon the mere principle of 
it’s being within the mischief of papal provisions, and dero- 
gatory from the liberties of the English church and nation* (8) 
For, as he expressed himself to the king in his letter upon 
that subject, he was bound to oppose it by his ligeance, 

and also to quit himself to God and the church of this 

land, of which God and the king had made him governor.’ 
This was not the language of a prelate addicted to the slavery 
of the see of liome ; but of one who was indeed of principles 
so very opposite to the papal usurpations, that in the year 
preceding this synod, 17 Hen. VI., he refused to consecrate 
a bishop of Ely, that was nominated by pope Eugenius IV. 
A conduct quite consonant to his former behaviour, in 
6 Hen. VI., when he refused to obey the commands of pope 
Martin V., who had required him to exert his endeavours to 
repeal the statute of 'praemunire execrabile illud statuhmy^ 
as the holy father phrases it) ; which refusal so far exasper- 
ated the court of Rome against him, that at length the pope 
issued a bulle to suspend him from his office and authority, 
which the archbisliop disregarded, and appealed to a general 
council. And so sensible w'ere the nation of their primate’s 
merits, that the lords spiritual and temporal, and also the 
university of Oxford, wrote letters to the pope in his defence ; 
and the house of commons addressed the king, to send an 
ambassador forthwith to his holiness, on behalf of the arch- 
bishop, who had incurred the displeasure of the pope for 
posing the excessive power of the court of Rome K 

^ See Wilk. Conci/.Jbr<iig.J9r. Vol.IlI. digression ; if indeed it be a digression 
poisimf and Dr. Duck's Ufjp of arch- to shew how contrary to the senti- 
blshop Chichele, who waa^tbe prelate menta of so learned and pious a pre- 
here spoken of, and Uus tnuniheent late, even in the days of popery, those 
founder of All Souls college in Ox* usurpations were, which the statutes 
ford : in vindication of whose memory of praemunire and provisors were made 
the author hopes to be excused this to restrain. 

(8) This prelate (Heniy Beaufort, the Bishop of Winchester,) became 
cardinal in the reign of his great-nephew Henry the Sixth ; Imt he was 
compelled to promise, that he would do no act in the execution of his 
olhce which mi^t derogate from the rights of the crown, or of the subject; 
and a protest was made in the king’s name against the entry of any legate 
into the kingdom, except on the king’s petition. — Lingard, v. 145. 
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This then is the original meaning of the offence^ which 
we call praemunire; viz. introducing a foreign power into 
this land, and creating impef ium in impaio^ by paying that 
obedience to papal process, which constitutionally belonged 
to the king alone, long before the reformation in the reign of 
Henry the eighth : at which time the penalties of praemunire 
were indeed extended to more papal abuses than before ; as 
the kingdom then entirely renounced the authority of the see 
of Home, though not all tlie corrupted doctrines of the 
Roman church. And therefore by the several statutes of 
24 Hen. VIII. c. 12. and 25 Hen.VIII. c. 19. & 21. to appeal 
to Rome from any of the king’s courts, which (though illegal 
before) had at times been connived at; to sue to Rome for 
any licence or dispensation ; or to obey any process from 
thence ; are made liable to the pains of praemunire. And, in 
order to restore to the king in effect the nomination of vacant 
tnshopricks, and yet keep up the established forms, it is en- 
acted by statute 25 Hen.VIII. c.20. that if the dean and 
chapter refuse to elect the person named by the king, or any 
archbishop or bishop to confirm or consecrate him, they shall 
fall within the penalties of the statutes of praemunire. Also 
by statute 5£liz. c.l. to refuse the oath of supremacy will 
incur the pains of praemunire; and to defend the pope’s ju- 
risdiction in this realm, is a p aemunire for the first offence, 
and high treason for tlie second. So, too, by statute 13 Eliz. 
c. 2. if any one import any agfius Dei^ crosses, beads, or other 
sup^titious things pretended to be hallowed by the bishop 
of Rome, and tender the same to be used; or receive tlie 
sfine with such intent, and not discover the offender ; or if a 
justice of the peace, knowing thereof, shall not within four- 
teen days declare it to a privy counsellor; they all incur 
praemunire. But importing or selling ^mass-books, or other 
popish books, is by statute 3 Jac. 1. t*S. § 25. only liable to 
a penalty of forty shillings. Lastly, to contribute to the 
maintenance of a Jesuit’s college, or any popish seminary what- 
ever, beyond sea; or any person in the same; or to contri- 
bute to the maintenance of any Jesuit or p<^ish priest in £ng- 
Jlandf is by statute 27 Eliz. c.2. made liable to the penalties of 
praemunire. 

[ 116 ] Thus far the penalties of praemunire seem to have kept 
> within the proper bounds of their original institution, the de- 
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pressing die power of die pope : Imt^ diey being pHtins of tio 
inconsiderable consequence, it has been thought to apAy 
the same to other heinous oiFences ; some of wnich bear mm 
and some less, relation to this original offence, and some no 
relation at all. 7^ 

Thus, i. By the statute 1 & 2 Ph. & Mar. c. 8. to molest 
the possessors of abbey lands granted by parliament to Henry 
the eighth, and Edward the sixth, is a praemunire^ 2. So 
likewise is die offence of acting as a broker or agent in any 
usurious contract, when above ten per cent, interest is taken, 
by statute 13 Eliz. c. 8. (9) 3. To obtain any stay of proceed- 

ings, other than by arrest of judgment or writ of error, in 
any suit for a monopoly, is likewise a jyraemunire^ by statute 
21 Jac. 1. c. 3. 4. To obtain an exclusive patent for die sole 

making or importation of gunpowder or arms, or to hinder 
others from importing them, is also a praemtmire by two 
statutes: the one 16Car. Lc. 21. the other 1 Jac. II. c.8. 
5. On the abolition, by statute 12 Car. II. c. 24. of put*vey- 
ance% and the prerogative of pre-emption, or taking any 
victual, beasts, or goods for the king’s use, at a stated price, 
without consent of the proprietor, die exertion of any such 
|K)wer for the future was declared to incur the penalties of 
praemunire. (10) 6. To assert, maliciously and advisedly, by 

speaking or writing, that both or either house of parliament 
have a legislative authority widiout the king, is declared. a 
pf*aemunire by statute 13 Car. II. c. 1. 7. By the habeas corpus 
act also, 31 Car. II. c. 2. it is apraemunircy and incapable of 
the king’s paixlon, besides other heavy penalties % to send any 

** See Vol,L pag.287. '' Sec VoI.I. pag.138. Vol*III. pag.137. 


(9) Several statutes (see Vol. II. p. 463.) have reduced the legal rate of 
interest ; but none seems to have repealed this clause of the statute of 
Elizabeth. 

(10) This is a mistake. By the statute, any person exerdskig purv^nuce 
for the future is to be imprisoned by the justices near, and proceeded 
against by indictment at the next sessions ; and the par^ grieved mgy, 
besides, bring a civil action, and recover treble damages and treble costs : 
but the penalties of praemunire are inflicted only as in the case of mono- 
polies just before mentioned, where a party, after notice that the action 
is grounded on the statute, obtains any stay of proceedings or execution, 
other than by authority of the court, arrest of judgment, or writ of error. 
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oip^ realm a prisoner iilta parts beyond tlie seas. 
9/ By I^Atute 1 .W. & M. st. 1. c. 8. persons of eighteen 
' of age, refusing to take the new oaths of allegiance, as 

well as supremacy, upon tender by the proper magistrate, are 
subject to the penalt^^f a praemunire \ and by statute 
[117]7&8 W. III. c. 2^, Serjeants, counsellors, proctors, attorneys, 
and all officers of cburts, practising without having taken the 
oatlis of allegiance and supremacy, and subscribed the de- 
claration against popery, are guilty of a pr aemunire^ whether 
the oatli be tender^ or no. (11) 9. By the statute 6 Ann. 

c. 7. to assert maliciously and directly, by preaching, teach- 
ing, or advised speaking, that tlie then pretended prince of 
Wales, or any person other than according to the acts of set- 
tlement and union, hath any rig^ to the tlirone of these king- 
doms; or that the king and parliament cannot make laws to 
, limit the descent of the crown ; such preaching, teaching, or 

advised speaking is a praemunire: as writing, printing, or 
publishing the same doctrines amounted, we may remember, 
to high treason. 10. By statute 6 Ann. c. 23. if the assembly 
. of peers in Scotland, convened to elect their sixteen repre- 
sentatives in the British parliament, shall presume to treat of 
any other matter save only the election, they incur the pe- 
nalties of ek praemunire, 11. The statute OGeo. I. c. 18. 


(enacted in the year after the infamous south-sea project had 
beggared half the nation) makes all unwarrantable under- 
takings by unlawful subscriptions, tlien commonly known by 
the names of bubbles, subject to tlie penalties of a praemunires 
12. The statute 12 Geo. 111. c. 1 1. subjects to the {)enalties 
of, the statute oi praemunire all §uch as knowingly and wilfully 
solemnize, assist, or are present at, any forbidden marriage of 
such of the descendants of the body of king George IL as 
are by that act prohibited to contract matrimony without llie 
conosent of the crown •. 


Having thus inquired into tlie nature and several species 
of praemunire, it^s punishment may be gathered from the fore- 
going statutes, which are thus shortly summed up by sir 
Edward Coke ^ that from the conviction, the defendant 

* See Book I. cb.4. * 1 


( 11 ) Sec ante, p. 5S. (6) 
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shall be out of the king’s protection, and 
** tenements, goods and chattels, forfeited 
that his body shall remain in prison at the king*s 
or (as other authorities have it^ during life both which 
amount to the same thing ; as tw^king by bis prerogative 
may any time remit the whole, or any^part, of the punish- 
ment, except in the case of transgressing the statute of habeas 
corpus. (*1 2) These forfeitures here inflicted, do not (by the way) 
bring this offence within our former definition of felony; 
being inflicted tfjr particular statutes, and not by the common 
law. But so odious, sir Edward Coke adds, was this offence 
of praemunire^ ihat a man that was attainted of the same 
might have been slain by any other man without danger of 
law : because it was provided ,by law that any man might 
do to him as to the king's enemy; and any man may lawfully 
kill an enemy. However, the position itself, that it is at any 
time lawful to kill an enemy, is by no means tenable : it is 
only lawful, by the law of nature and nations, to kill him in 
the heat of battle, or for necessary self-defence. And to ob- 
viate such savage and nfistaken notions^ (13) the statute 
5 Eliz. c. 1, provides, that it shall not be lawful to kill any 
j)erson attainted in a praemunire^ any law, statute, opinion, or 
exposition of law to the contrary notwithstanding. But still 
such delinquent, though protected as a part of the public 
from public wrongs, can bring no action for any private in- 
jury, how atrocious soever, being so far out of the protection 
of the law, that it will not guard his civil rights, nor remedy 
any grievance which he as an individual may suffer. And no 
man, knowing him to be guilty, can with safety give him 
comfort, aid, or reliefs. 

* 1 Bulst. 199. ^ Bro. Abr* t,Corone, 197. 

Stat. 25 Ed.III. 8t.5. c.22. ^ 1 Hliwk.P.C. c. 19. s.47. 

(12) It seems hardly to amount to the same thing; — in the one case, 
the term of imprisonment would l>e at the discretion of the court, volunUu 
Domini Regis in curid ; in the other, the court would have no discretion, 
but must pronounce the sentence of imprisonment for life, and the patty 
would be left for any remission of it to the royal mercy, {voluntas Domini 
Regis in earner^,) See post, p. 121. 

(13) There was more ground for this notion than is implied in the text, 
for the statute referred to in the margin, which is one of those against 
provisors, expressly enacts, that he who offends ** against such provisors in 
hodj% goods or other possessions, shall be excused before all men, and for 
such offence shall never be grieved, or let at the suit of any one,” 

VOL, IV. - K 
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chaptM the ninth. 

OP MISPRISIONS AND CONTEMPTS 

AFFECTING THE KING 

GOVERNMENT. 

^ fourth species of offences, more immediately against 
the king and government, are entitled misprisions and 
contempts. 

Misprisions (a term derived from the old French, 
a neglect or contempt) are, in the acceptation of our law, 
generally understood to be all such high offences as are under 
the degree of capital, but nearly bordering thereon : and it 
is said, that a misprision is contained in every treason and 
felony whatsoever ; and that if the king so please, the offender 
may be proceeded against for the misprision only*. And 
upon the same principle, while the jurisdiction of the star- 
chamber subsisted, it was held that the king might remit a 
prosecution for treason, and cause the delinquent to be cen- 
sured in that court, merely for a high misdemesnor : as hap- 
pened in the case of Roger earl of Rutland, in 43 Eliz. who 
was concerned in the earl of Essex’s reliellion Misprisions 
are generally divided into two sorts ; negative, which consist 
in the concealment of something which ought to be revealed ; 
and positive, which consist in the commission of something 
which ought not to be done. 

[ 120 3^ I. Op the first, or negative kind, is what is called misprisim 
of treason ; consisting in the bare knowledge and concealment 

* Y«arb. 2 Jlic* III, 10. Stauodf* ^ Hudson oftbe court of 8tar<.cham- 
P.C. 57. KoL 71. 1 Hal. P.C. 374. bcr. MS, in Mus* BrU, (1) 

1 Hawk. P.C. C.20. 

■ - - - — - - 

(X) This has been since publish^ in the Collectanea Juridica. vol. ii. 
pp, 941. Sec post, p. 268 . 
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of treason, without any degree of assent thereto: for, any 
assent makes the party a principal traitor ; Indeed the ^ 
cealment, which was construed aiding and abetting, did at 
the common law: in like tnanner^ the knowledge of a plot 
against the state, and not revealii^it, was a capital crime at 
Florence and in other states of Italy *^4 But it is now enacted 
by the statute 1 & 2 Ph. & M. c.lO. that a bare concealment 
of treason shall be only held a misprision. This concealment 
becomes criminal, if the party apprized of the treason does 
not, as soon as^conveniently may be, reveal it to some judge 
of assize or justice of the peace**. But if there be any pro- 
bable circumstances of assent, as if one goes to a treasonable 
meeting, knowing before-hand that a conspiracy is intended 
against the king ; or, being in. such company once by accident, 
and having heard such treasonable conspiracy, meets the same 
company again, and hears more of it, but conceals it ; this is 
an implied assent in law, and makes the concealer guilty of 
actual higli treason ' 


There is also one positive misprision of treason, created so 
by act of parliament. The statute ISEliz. c.2. (2) enacts, 
that those who forge foreign coin [of gold or silverl not cur- 
rent in this kingdom, tlieir aiders, abettors, and procurers, 
shall all be guilty of misprision of treason. For, though the 
law would not put foreign coin upon quite the same footing as 
our own ; yet, if the circumstances of trade concur, the falsi- 
fying it may be attended with consequences almost equally 
j^rnicious to the public ; as the counterfeiting of Portugal 
money would be at present ; and therefore the law has made 
it an offence just below capital, and that is all. For the 

' Guicciard. Hist, b. S. &: IS. '1 Hawk. P. C. c. 20. s. S. 

I Hal. P. C. 372. 


(2) This ought to be l l Eliz, c,3., urul the author has been led into 
the mistake by implicitly copying Hawkins; but the isEliz. c.2. did alsO 
create a positive misprision oftreuson in the concealing the olBSsr of a buile, 
or instrument of reconciliation to the sec of Rome, for six weeks after 
the offer made; and the 23£liz. c. 1 . made the offence of aiding and main- 
taining those who had been guilty of the treasons constituted that act, 
liable only to the penalties of misprision of treason. By the wcHnd mdets in 
this act, 14£liz. c.3., Lord Hale says, are intended aiders of the fact, not 
aiders of the person, ns receivers and comforters. I H. P. C. 376. 

. K 2 
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^ pui^m^t of misprision of treason is loss of the profits of 

lands‘ during life, fotfeiture of goods, and imprisonment during 
life^ Which total forfeiture of the goods was originally in- 
{ 121 ] fiicted while the offence iqpaounted to principal treason, and of 
course included in it a felony, by the common law ; and there- 
fore is no exception to the general rule laid down in a former 
chapter that wherever an offence is punished by such total 
forfeiture, it is felony at the common law\ 

» 

Misprision of felony is also the concealnlent of a felony 
which a man knows, but never assented to ; for if he assented, 
this makes him either principal or accessory. And the pu- 
nishment of this, .in a public officer, by the statute Westm. 1. 
SEdw. L c,9., is imprisonment for a year and a day; in a 
common person, imprisonment for a less, discretionary time ; 
and, in both, fine and ransom at the king’s pleasure : which 
pleasure of the king must be observed, once for all, not to 
signify any extrajudicial will of the sovereign, but such as is 
declared by his representatives, the judges in his courts of 
justice; “ voluntas regis in curia^ non in camera^.** (3) 

There is also another species of negative misprisions : 
namely, the concealing of treasurc-trooc^ which belongs to the 
king or his grantees by prerogative royal : the concealment 
of which was formerly punishable by death ’ ; (4) but now only 
by fine and imprisonment^. 

II. Misprisions, which are merely positive, are generally 
denominated contempts or high misdemesnors ; of which 

^ 1 Hal. P. C. 374. ' Gian. U. c.2. 

* See pag. 94. j 3 Inst. 1 33. 

** 1 HaL P.C. 375. 

(3) The words in the statute, applicable to a common person, are 
le Roy prendra a eux grevementy which Lord Coke explains, " at the 
king’s suit they shall be fined grievously and imprisoned.’* But the statute 
with regard to common persons punishes only the ** not suing and arresting 
felons at the summons of the sheriff, and cry of the county and seems 
hardly to apply to rouprision of felony in them, as defined in the text. If 
the bficer be unable to pay the fine, he shall be imprisoned three years. 

It is not clear, from the passage in Glanville, whether the punishment 
WI9 dettdkt^or loss of member. 
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!• The first and principal is the mat^ministratioH of 
such high officers, as are in public trust and employa^nt. 

This is usually punished by the method of parliamentary 
impeachment: wherein such penalties, short of death, are 
inflicted, as to the wisdom of the house of peers shall seem 
proper ; consisting usually of banishment, imprisonment, fines, 
or perpetual disability. Hitherto also may be referred the 
offence of mbezzling the public money^ called among the Ro- [ 122 
mans peculatus^ which the Julian law punished with death in 
a magistrate, and with deportation, or banishment, in a pri- 
vate person With us it is not a capital crime, but subjects 
the committer of it to a discretionary fine and imprisonment. 

Other misprisions are, in general, such contempts of the exe- 
cutive magistrate, as demonstrate themselves by some arrogant 
and undutiful behaviour towards the king and government. 

These are 

2. Contempts against tlie king’s pi'ey*ogativ€^ As, by 
refusing to assist him for the good of the public ; either in his 
councils, by advice, if called upon ; or in his wars, by per- 
sonal service for defence of the realm, against a rebellion or 
invasion \ Under which class may be ranked the neglecting 
to join the j^sse comiiatus^ or power of the county, being there- 
unto required by the sheriff or justices, according to the 
statute 2 Hen. V. c. 8. which is a duty incumbent upon all that 
are fifteen years of age, under the degree of nobility, and able 
to travel Contempts against the prerogative may also ‘be, 
by preferring the interests of a foreign potentate to those of 
our own, or doing or receiving any thing that may create an 
undue influence in favour of such extrinsic power; as, by 
taking a pension from any foreign prince without the consent 
of the king ". Or, by disobeying the king’s lawfiil commands f 
whether by writs issuing out of his courts -of justice, or by a 
summons to attend his privy council, or by letters fi*om the 
king to a subject commanding him to return from beyond the , 
seas, (for disobedience to which his lands shall be seized till 
he does return, and himself afterw^ards punished,) or by his 
writ of ne exeat regnum (5), or proclamation, commanding the 

Inst. 4 . IS. 9. Lamb. Eir. S33. 

‘ 1 Hawk.P.C. C.22. e.2. . ”3 In8t.l44. 




(5) See Vol. I. p. 266. 
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subject to stay at home Disobedience to any of these com- 
mands is a high misprision and contempt ; and so, lastly, is 
disobedience to any act of parliament, where no paiticular 
penalty is assigned : for then it is punishable, like the rest of 
t 128 3 these contempts, by fine and imprisonment, at the discretion 
of the king^s courts of justice 

* 

« • 

3. Contempts and misprisions against the king^s pmon 
and gavemmetU^ may be by speaking or writing against them, 
cursing or wishing him ill, giving out scandalous stories con- 
cerning him, or doing any thing that may tend to lessen him 
in the esteem of his subjects, may weaken his government, or 
may raise jealousies between him and his people. It has 
been also held an offence of this species to drink to the pious 
memory of a traitor ; or for a clergyman to absolve persons 
at the gallows, who there persist in the treasons for which 
they die: these being acts which impliedly encourage rebel- 
lion. And for tliis species of contempt a man may not only 
be fined and imprisoned, but suffer the pillory or other in- 
famous corporal punishment : (6) in like manner, as in the 
antient German empire, such persons as endeavoured to sow 
sedition, and disturb the public tranquillity, were condemned 
to become the objects of public notoriety and derision, by 
carrying a dog upon their shoulders from one great town to 
another. The emperors Otho I. and Frederic Barbarossu in- 
flicted this punishment on noblemen of the highest rank ^ 


4. Contempts against the king's title, not amounting- to 

treason or p aemunire, are the denial of his right to the crown 

in common and unadvised discourse ; for, if it l^e by advisedly 

speaking, we have seen* that it amounts to a praemu7iire. 

Tliis heedless species of contempt is, however, punished by 

• 

^ See Vol.I, pag.266. Mod. Un. Hlst.xxix. 2S. 119. 

^ 1 Hawk. P. C. C.22. b.5« ‘ See pag.9). 

^ Ibid, c* 23. 

(6) By the 560. 5. c. 138., the pumshment of the pillory is abolished, 
except in cases of peijuzy, or subornation of perjury, and wilful, false, and 
corrupt aihrmation or subornation thereof, amounting to peijury ; and fine 
or kbprboninent, or both subsdtutcd for it. This punishment, however, 
hai^iaaoe (perhaps through inadvertency) l^n infiicteil by the 57 G. 3. c. 1 2. 
p. 102*), and, I believe, is repeated in tbf annual mutiny acts. 
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our law with fine and imprisonment Likewise if any per- 
son shall in any wise hold, affirm, or maintain, that the qpm- 
mon law of this realm, not altered by parliament, oughfnot 
to direct the right of the crown of England ; this is a mis- 
deroesnor, by statute 13 Eliz. c.l. and punishable with for- 
feiture of goods and chattels. (7) A contempt may also arise 
from refusing or neglecting to take the oaths, appointed by 
statute for the better securing the government; and yet 
acting in a public office, place of trust, or other capacity, for [124 
which the said oaths are required to be taken ; viz^ those pf 
allegiance, supremacy, and abjuration ; which must be taken 
within six calendar months after admission. The penalties 
for this contempt, inflicted by statute 1 Geo. I, st. 2. c.l3. 
are very little, if any thing, short of those of a jpra^munire : 
being an incapacity to hold the said offices, or any other : to 
prosecute any suit : to be guardian or executor : to take any 
legacy or deed of gift ; and to vote at any election for mem- 
bers of parliament : and after conviction the offender shall 
also forfeit 500/. to him or them that will sue for the same. 
Members on the foundation of any college in the two uni- 
versities, who by this statute are bound to take the oaths, 
must also register a certificate thereof in the college-register, 
within one montli after; otherwise, if the electors do nof^ 
remove him, and elect another within twelve months, or 
after, the king may nominate a person to succeed him by his 
great seal or sign manual. Besides thus taking the oaths for 
offices, any two Justices of the peace may by the same statute 
summon, and tender tlie oaths to, any person whom they 
shall suspect to be disaffected : and every person refusing the 
same, who is properly called a non-juror, shall be adjudged 
a popish recusant convict, and subjected to the same penalties 
that were mentioned in a former chapter ‘ ; which in the end 
may amount to the alternative of abjuring the realm, or suf- 
fering deatli as a felon. (8) 

5. Contempts against the kitig*s palaces or courts (^justice 
have been always looked upon as high misprisions : and by 

* See pag. 55. 

(7) This statute was made for the queen's life, and has expired. 

(8) But see pp. 58,59. nn. (6) ( 7 ). 

K 4 
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the antient law, before the conquest, fighting in the king’s 
palace, or before the king’s judges, was punished with deaths 
So, too, in the old Gothic constitution, there were many places 
privileged by law, quibus major reoerentia et securitas debetur^ 
ut templa et judicia^ quae sancta habehantur^ — avce$ et avia 
regis^ — denique locus quilibet jnaeseute aut adventante rege 
[ 125 3 And at present, with us, by the statute 33 Hen. VIIL c.l2. 
malicious striking in the king’s palace, wherein his royal per- 
son resides, whereby blood is drawn, is punishable by perpetual 
imprisonment, and fine at tlie king’s pleasure ; and also with 
loss of the offender’s right hand, the solemn execution of 
which sentence is prescribed in the statute at length. 

But sirikhig in the king’s superior courts of justice, in 
Westminster-hall, or at the assizes, is made still more penal 
than even in the king’s palace. The reason seems to be, 
that those courts being antiently held in the king’s palace, 
and before the king himself, striking there included the former 
contempt against the king’s palace, and something more ; viz. 
the disturbance of public justice. For this reason, by the 
antient common law before the conquest striking in the 
king’s courts of justice, or drawing a sword therein, was a 
capital felony : and our modern law retains so much of the 
antient severity as only to exchange the loss of life for the loss 
of the offending limb. Therefore a stroke or blow in such a 
court of j.uslice, whether blood be drawn or not, or even 
assaulting a judge sitting in the court, by drawing a weapon, 
without any blow struck, is punishable with the loss of the 
right hand, imprisonment for life, and forfeiture of goods and 
chattels, and of the profits of his lands during life*. A rescue 
also of a prisoner from any of the said courts, without striking 
a blow, is punished with perpetual imprisonment, and forfeiture 
of goods, and of the profits of lands during life ^ : being looked 
upon as an ofience of the same nature with the last; but only, 
as no blow is actually given, the amputation of the hand is 
excused. For the like reason, an afiray, or riot, near the 

» alnrt. 140. LL.Alured.cap,l. ^34. * Staund. P.C. 38. 3 Inst. 140, 141. 

“ dejure Goth. /. 3. c.S. I Hawk. P. C. c.21. ».5. 

^ c.6» LL. CantU. 66* 

LU JBmrn. c. 7. 
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said courts^ but out of their actual view, is punished oi^ly 
with fine and impi’isonment 

Not only such as are guilty of an actual violence, but of [ 
threatening or reproachful words to any judge sitting in the 
courts, are guilty of a high misprision, and have been pu- 
nished with large fines, imprisonment, and corporal punish- 
ment*. (9) And even in the inferior courts of the king, an 
affray or contemptuous behaviour is punishable with a fine 
by the judges there sitting; as by the steward in a court-leet, 
or the like ^ 

Likewise all such, as are guilty of any injurious treatment 
to those who are immediately under the protection of a court 
of justice, are punishable by fine and imprisonment : as if a 
man assaults or threatens his adversary for suing him, a 
counsellor or attorney for being employed against him, a 
juror for his verdict, or a gaoler or other ministerial officer 
for keeping him in custody, and properly executing his 
duty^: which offences, when they proceeded farther than 
bare threats, were punished in the Gothic constitutions with 
exile and forfeiture of goods 

Lastly, to endeavour to dissuade a witness from giving 
evidence ; to disclose an examination before the privy council; 
oi', to advise a prisoner to stand mute (all of which are im- 
{>ediments of justice) ; are high misprisions, and contempts of 
the king’s courts, and punisliable by fine and imprisonment. 
And antiently it was held, that if one of the grand jury dis- 
closed to any person indicted tlie evidence tliat appeared 
against him, he was thereby made accessory to the offence, if 
felony : and in treason a principal. And at this day it is 
agreed, that he is guilty of a high misprision % and liable to 
be fined and imprisoned ^ 

* Cro. Car. S73. • ** Stiemh. dejure Goth* L 3. c.S. 

• Ihid.SOS* ^ See Bar. 212. 27 Ass. pi. 44. § 4* 

*> 1 Hawk. P. C. C.21. s.ia fol. 138. 

S' Inst. 141, 142. ^ 1 Hawk. P. C. c.21. s.l5. 

(9) It has been determined, that a judge sitting at nm prim has the power 
of fining oven a defendant conducting his own defence to a criminid^liurge, 
for contempt of the court in the course of that defence. jR, v. 

4 B. ft A. 329, 
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CHAPTER THE TENTH. 

OF OFFENCES against PUBLIC 

JUSTICE. 


'pHE order of our distribution will next lead us to take into 
consideration such crimes and misdemesnors as more 
especially affect the comvioimealth^ or public polity of the 
kingdom : which, however, as well as those which are pecu- 
liarly pointed against the lives and security of private subjects, 
are also oflfences against the king, as tlie pater familias of the 
nation : to whom it appertains by his regal office to prptect 
the community, and each individual therein, from every 
degree of injurious violence, by executing those laws, which 
the people them.selves in conjunction with him have enacted ; 
or at least have consented to, by an agreement either expressly 
made in the persons of their representatives, or by a tacit and 
implied consent presumed from and proved by immemorial 
usage. 


The species of crimes which we have now before us, is 
subdivided into such a number of inferior and subordinate 
classes, that it w’ould much exceed the bounds of an element 
tary treat’ise, and be insupportably tedious to the reader, 
were I to examine them all minutely, or with any degree of 
critical accuracy. I shall therefore confine myself principally 
to general definitions, or descriptions of this great variety 
of offences, and to the punishments inflicted by law for each 
particular oiSence; with now and then a few incidental ob- 
servations : referring the student for more particulars to other 
vdipi^ous authors ; who have treated of these subjects with 
precision and more in detail, tlian is consistent with 
of these Commentariesi ♦ 
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The crimes and misdemesnors that more especially ai&ct 
tlie commonwealth, may be divided into five species : 
fences against public justice^ against the public peace^ agai^t [ 
public trade^ against the public healthy and against the public 
police or oeconomy ; of each of which we will take a cursory 
view in their order. 

First, then, of offences against i^uhYic. justice : some of 
which are felonies, whose punishment may extend to death ; 
others only misdemesnors. * I shall begin with those that 
are most penal, and descend gradually to such as are of less 
malignity. 

]. Imbezzling or vacating records^ or falsifying certain 
other proceedings in a court of judicature, is a felonious offence 
against public justice. It is enacted by statute 8 Hen. VI. c. 1 2. 
that if any clerk, or other person, shall wilfully take away, 
withdraw, or avoid any record, or process in tl^e superior 
courts of justice in Westminster-hall, by reason whereof the 
judgment shall be reversed or not take effect ; it shall be felony 
not only in the principal actors, but also in their procurers 
and abettors. And this may be tried either in the king^s 
bench or common pleas, by a jury de medietate : half oflicers 
of any of tlie suj>erior courts, and the other half common 
jurors. Likewise by sUUiite 21 Jac. I. c.26. to acknowledge 
any fine, recovery, deed enrolled, statute, recognizance, bail, 
or judgment, in the name of another person not privy to the 
same, is felony without benefit of clergy. (1) Which law' 
extends only to proceedings in the courts tliemselves: but 
by statute 4 W. & M. c.4. to personate any other person (as 
bail) before any judge of assize or other commissioner autho- 
rized to take bail in the country, is also felony. For no man’s > 
property w'ould be safef if records might be suppressed or 
fiilsified, or persons’ names be falsely usurped in cpurts, or 
before their public officers. 

2. To prevent abuses by the extensive power, which the 
law is obliged to repose in gaolers, it is enacted by statute 

(l) But the attainder does not work any corruption of blop^^^r for- 
feiture of dower, ' f 
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14fEdw.IIL c. 10. that if tmy gaoler by too great duress of 
iinprisonment makes any prisoner, that he. hath in ward, be- 
129 ] come an approver or an appellor against his will : that is, as we 
shall see hereafter, to accuse and turn evidence against some 
other person ; it is felony in the gaoler. For, as sir Edward 
Coke observes*, it is not lawful to induce or excite any man 
even to a just accusation of another ; much less to do it by 
duress of imprisonment : and least of all by a gaoler, to whom 
the prisoner is committed for safe custody. 

3. A THIRD offence against public justice is obstiMcting the 
execution of lawful process. This is at all times an offence of 
a very high and presumptuous nature ; but more particularly 
so, w’hen it is an obstruction of an arrest upon criminal pro- 
cess. And it hath been holden, that the party opposing such 
arrest becomes thereby a'immis: that is, an accessory 

in felony, and a principal in high treason.** (2) Formerly one 
of the gre^st obstructions to public justice, both of the civil 
and criminal kind, was the multitude of pretended privileged 
places, where indigent persons assembled together to shelter 
themselves from justice, (especially in London and Southwark), 
under the pretext of their having been antient palaces of the 
crown, or the like^: all of wdiich sanctuaries for iniquity are 
now demolished, and the opposing of any process therein is 
made highly penal, by the statutes 8 & 9 W. II I. c. 27., 9 Geo. I. 
c.28., and 1 1 Geo. I. c.22., wdiich enact, that persons opposing 
the execution of any process in such pretended privileged 
places within the bills of mortality, or abusing any officer in 
his endeavours to execute his duty therein, so that he receives 

* 3 Inst.d]. virons; tlie Sabot/; and Hie Mint m 

** S Hawk. F. C. c. 1 7. s. 1 . Soutliwark. 

* Such as tniile^FrierSf and its en- 


(2) It seems that there must be u knowledge of the party^s guilt of the 
particular species of offence, to implicate the person opposing his arrest, as 
accessary to the crime (see Hawkins in the place cited) ; though where the 
|iarty is actually in the custody of an accredited officer, as a constable or 
be that rescues him must at his peril take notice of the crime with 
^ is charged. It should, however, be understood in all these cases, 
wArii clergy is taken away from the original felony by statute, the 

his arrest shall still have big clergy. 1 Hale P.C.606. 
' c.sa. p.151. n.(6). 
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bodily hurt, shall be guilty of felonj, and transported fcr, 
seven years ; and persons in disguise, joining in or abet^i|g , 
any riot or tumult on such account, or opposing any process, 
or assaulting and abusing any officer executing or for 
having executed the same, shall be felons without benefit of 
clergy. (3) 

4. An escape of a person arrested upon criminal process by 
eluding the vigilance of his keepers before he is put in hold is 
. also an offence against public justice, and the party himself is 
punishable by fine or imprisonment.^ But the officer permit- 
ting such escape, either by negligence or connivance, is much [ISO 
more culpable than the prisoner ; the natural desire of liberty 
pleading strongly in his behalf^ though he ought in strictness 
of law to submit himself quietly to custody, till cleared by the 
due course of justice. Officers therefore who, after arrest, 
negligently permit a felon to escape, are also punishable by 
fine*: but voluntary escapes, by consent and connivance of 
the officer, are a much more serious offence : for it is generally 
agreed that such escapes amount to the same kind of offence, 
and are punishable in the same degree as tlie offence of which 
the prisoner is guilty, and for which he is in custody, whether 
treason, felony, or trespass. And this whether he w'ere 
actually committed to gaol, or only under a bare arrest. ^ But 
tlie officer cannot be thus punished, till the original delinquent 
hath actually received judgment or been attainted upon ver- 
dict, confession, or outlawry, of the crime for which he was 
so committed or arrested: otherwise it might happen, that 
the officer might be punished for treason or felony, and the 
person arrested and escaping might turn out to be an iiuiocent 
man. But, before the conviction of the principal party, the 
officer thus neglecting his duty may be fined and imprisoned 
for a misdemesnor*. (4)^ 

•w 

^ 2 Hawk.P.C. C.17. S.5. « i Hal. P.C. 598, 9. 2 Hawk. 

* 1 Hal. RC. 600. RC. c.l9. 8.26. 

^ 1 Hal. R C. 590. 2 Hawk. RC. 

C.19. 8.22. 


(3) The 9G.1. C.28., by which the capital punishment was i 
the offence last described, has been repealed in that part b); 

(4) The oflfonce for which the party b in custody must-be a capital crime 

K 

at 
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5« Breach of prison by the offender himself, when com- 
|||kted for any cause, was felony at the common law**: or even 
conspiring to break it K But this severity is mitigated by the 
statxite deJiangefUibus prisonam^ 1 Edw.IL st.2., which enacts, 
that no person shall have judgment of life or member for 
breaking prison, unless committed for some capital offence. 
So tliat to break prison and escape, when lawfully committed 
for any treason or felony, remains still felony as at the common 
law ; and to break prison, (whether it be the county-gaol, the 
stocks, or other usual place of security,) when lawfully con- 
fined upon any other inferior charge, is still punishable as a 
high raisdemesnor by fine and imprisonment. For the statute 
[ ISl ] which ordains that such offence shall be no longer capital, 
never meant to exempt it entirely from every degree of 
punishment^. (5) 

*• 1 Hal, P.C.607. j 2 Hnwk. P.C. c. 18. s. 21. 

' Bract. /.3. tr.2. c,9^ 


at the time he is suffered to escape, in order to make the voluntary c.-^cape 
capital in the officer. ' So that if A is in custody for having dangerously 
wounded B and the officer suffers him to escape ; though H should after- 
wards die, and A thereupon become guilty of murder, yet the escape will 
not be capital, for A was in custody only for a misdemeanour at the time 
of the escape. Hawk. P. C. B. 2. c. 19. s. 25. This rule applies also to 
breaches of prison within the exception of the statute of Ed. 2. Ib. e. 18. 
s. 14. 

The provisions already mentioned in the text, reach cases only where 
the escape is actually effected ; but by the 1C G.2. which is mentioned 
for another purpose in the following page, it is made a felony punishable 
by transportation for seven years, to assist any prisoner in attempting to 
make his escape from the custody of any officer or person having lawful 
charge of him by virtue of a warrant of commitment for treason or felony 
(except petty larceny), expressed in such warrant (and therefore a com- 
mitment on suspicion is not within the act, 1 Leach, 97, Waldcr’s case ) ; or 
to assist any felon in attempting to make his escape from any boat or ship 
carrying felons for transportation, or from the contractor for their transport- 
ation, his assigns or agents, or any person to whom such felon shall have 
been delivered, in order for transportation. 

(5) The offence of prison-breach is in law and reason also complete, 
whether the party was or was not guilty upon the charge for which he was 
imprisoned; and therefore Hale lays it down that he may be tried and have 
for it, before trial of the principal felony. At the same time, with 
than consistency, he lays down that, if be has been tried for 
felony and acquitted, he shall not be tried for the prison- 
bmel^or may plead his acquitt^ in bar. l Hale, H. P.C. fill. The 

practice 
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6. Rescue is the forcibly* and knowingly freeing anoth 
from an arrest or imprisonment ; and it is generally the sa 
offence in the stranger so rescuing, as it would have been in 
a gaoler to have voluntarily permitted an esci^e. A rescue, 
therefore, of one apprehended for felony, is felony; for treascni, 
treason; and for a misdemesnor, a misdemesnor also. But 
here likewise as upon voluntary escapes, the principal must 
first be attainted or receive judgment before the rescuer can 
be punished : and for the same reason ; because perhaps in 
fact it may turn out that there has been no offence committed 
By statute 1 1 Geo. IL c. 26. and 24 Geo. II. c. 40. if five or more 
persons assemble to rescue any retailers of spirituous liquors, 
or to assault the informers against them, it is felony, and 
subject to transportation for seven years. By the statute 
16 Geo. II. c. 31. to convey to any prisoner in custody for 
treason or [any] felony [except petty larceny] any arms, in- 
struments of escape, or disguise, without the knowledge of the 
gaoler, though no escape be attempted, or any way to assist 
such prisoner to attempt an escape, though no escape be 
actually made, is felony, and subjects the offender to trans- 
portation for seven years : or if the prisoner be in custody for 
petit larceny or other inferior offence, or charged with a debt 
[damages or costs amounting in the whole to] 100/., it is then 
a misdemesnor, punishable with fine and imprisonment. And 
by several special statutes^, (6) to rescue, or attempt to rescue, 

“ 1 Hal. P.C. 607. Fost.344. 

’ GGco. I. c. 23. (Transportation.) 19 Geo. II. c. 34. (Smuggling.) 25 
SGco.I. C.22. (Black-act.) SGco.II. Geo. II. c.37. (^Murder.) 27 Geo. II. 
c. 20. (Destroying turnpikes, &c.) c. 15. (Black-act.) 

practice in consequence, I believe, is to try for the principal felony first, 
and in case of acquittal, to abandon tlie prosecution for prison-breach. 

(6) Other statutes might be added to those cited in the margin, which 
will however be more conveniently noticed under the several offences to 
which they reply. As to those cited, the6G. 1. c.25. will be considered 
hereailer ; the capital punishment for rescuing peyrsons in custody under 
the greater number of the offences specified in the 9G. 2 . c. 22., and 27 G.2. 
c. 1 5., has been taken away by 4 G.4. c. 54,, and transportation or imprison- 
ment with or without hard labour substituted ; the 1 G. 4. c. 115. has re- 
pealed the capital part of the 8G.2, c.20., substituting the punishments 
last mentioned; the 520.5. c.l45. has done the same with the I9G.2. 

The 1&2G. 4. C.88. is a general statute made for the amendment of ^ 
law of rescue. It provides, that Where any one shall be convicted 0f fek>ny 
for the rescue, or assistance in the rescue of any one, and be theiw^n 

entitle^ 
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person committed for the offences enumerated in those 
is felony without benefit of clergy: and to rescue, or 
attempt to rescue, the body of a felon executed for murder, is 
single felony, and subject to transportation for seven years. 
Nay, even if any person be charged with any of the offences 
against the black-act, PGeo.L c.22. and being required by 
order of the privy council to surrender himself, neglects so to 
do for forty days, both he and all that knowingly conceal, aid, 
abet, or succour him, are felons without benefit of clergy. 

[ 132 ] 7. Another capital offence against public justice is the 

returning from transportation^ or being seen at large in Great 
Britain, before the expiration of the term for which the offen- 
der was ordered to be transported, or' had agreed to transport 
himself. This is made felony without benefit of clergy in all 
cases, by statutes 4Geo.L c. 11. 6 Geo. I. c.23. 16 Geo. II. 
c. 15. and 8 Geo. III. c. 15. as is also the assisting them to 
escape from such as are conveying them to the port of trans- 
portation. (7) 

8. An eighth is that of taking a reward^ under pretence of 
helping the owner to his stolen goods* This was a contrivance 
carried to a great length of villainy in the beginning of the 


entitled to clerg)', and he liable to one year’s imprisonment, the court 
instead thereof may sentence him to transportation for seven years, or to 
imprisonment with or without hard labour for any term not less than one 
nor more than three years. And it provides also, that where any one shall 
be convicted of a misdemeanour for assaulting any officer or other person, 
with intent to hinder the lawful apprehension or detainer of any person 
charged with or suspected of felony, the court may, in addition to any pu- 
nishment to which such offender is already liable, sentence him to hard 
labour for any term not exceeding two years, nor less than six months. 

(7) So much of all these statutes as relates to the punishment of persons 
returning from transportation, is rejiealed by the 5G,4. c.84., u genenil 
act on the subject of transportation. By sect. 22. the offence is made ca- 
pital, and may be tried either in the county or place where the party shall 
be apprehended, or from which he was ordered to be transported. By the 
same section, the offence of rescuing) or attempting to rescue, or of con- 
*^**^'****^* instrument for escape, or arms to any one while in the act 
removed or transported, is made punishable in the same manner 
'Mp^n-breach. A reward of 20/. it to be given for the diicovety and 
«^eQRnction of any such odender at large. 
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reign of George the first : tibe confederates oi the felons tl 
disposing of stolen goods, at a ches^ rate, to the owners tl 
selves, and thereby stifling all farther inquiry- The femtos. 
Jonathan Wild had under hun a well-disciplined corps of 
thieves who brought in all their spoils to him ; and he kept a 
sort of public office for restoring them to the owners at half 
price. To prevent which audacious practice, to the ruin and 
in defiance of public justice, it was enacted by statute 4>Geo-L 
c. 1 1 . that whoever shall take a reward under the pretence of 
helping any one to stolen goods, shall suffer as the felon who 
stole them ; unless he causes such principal felon to be appre- 
hended and brought to trial, and also gives evidence against 
them. Wild, still continuing in his old practice, was upon 
this statute at la^t convicted and executed (8) 

9. Receiving of stolen goods, knowing them to be stolen^ is 
also a high misdemesnor and affront to public justice. We 
have seen in a former chapter®, that this offence, which is only 
a misdemesnor at common law, by the statutes 3 W. & M. c. 9. 
and 5 Ann. c. 31. makes the offender accessory to the theft 
and felony. But because the accessory cannot in general be 
tried, unless with die principal or after the principal is con- 
victed, the receivers by that means frequently eluded justicew 
To remedy which, it is enacted by statute 1 Ann. st 2. c. 9. 
and 5 Ann. c.Sl. that such receivers may still be prosecuted 
for a misdemesnor, and punished by fine and imprisonment, 
though the principal felon be not before taken so as to be [ 1S3 
prosecuted and convicted. And, in case of receiving stolen 
lead, iron, and certain other metals, such offence is by statute 
29 Geo. II. c. 30. punishable by transportation for fourteen 
years®. So that now the prosecutor has two methods in his 
choice: either to punish die receivers for the misdemesnor 
immediately, before the thief is taken**; or to wait till the 

See stat.6 Geo. I. c.23. § 9. of goods stolen by bum-bosts^ &c. in 

" See pig. 38. the Thames. 

^ Sec also statute 2 Geo. III. c.28. Foster, 374. 

§ 12. for the punishment of recejTcrs 

(a) By the l G. 4. c. 1 15., this act, as far as regards the possibiiity of ca- 
ptcal punishment under it, is repealed, and transportation for life, or a term 
not leas ihan seven years, or imprisonment with or without hard labour for 
a term not exceeding seven years, is substituted, at the discredoii of .the 
court which tries the prisoner. 

VOL. IT. * L 
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iUod ii convicted, and thai punish them as accessories to the 
fticmy. But it is provided by the same statutes, that he eihaU 
CQdly make use of one, and not both of these methods of punish- 
mwL (9) By the same statute itiso, 29 Gieo. II. c. SO., persons 
having lead, iron, and other metals in their custody, and not 
giving a satisfactory account how they came by the same, ar# 
guilty of a misdemesnor, and punishable by fine or imprisoii)^ 
ment. And by statute 10 Geo. III. c.46. all knowing receivers 
of stolen plate or jewels, taken by robbery on the highway, 
or when a burglary accompanies the stealing, may be tried 
as well before as after the conviction of the principal, and 
whether he be in or out of custody ; and, if convicted, shall 
be adjudged guilty of felony, and transported for fourteen 
years. (10) 

(9) The statutes of 5 W.&M. and 5 Anne were attended by the incon- 
venience mentioned in the text, and also by that of taking away the com- 
mon-law proceeding against a receiver for a misdemesnor, that offence 
bdng merged in the felony. The 1 Anne and sect. 6. of 5 Anne were 
passed to remedy these inconveniences, and must therefore be construed 
with reference to them ; accordingly Mr. J. Foster lays it down as illegal to 
prosecute upder them for a misdemesnor while the principal is in custody, 
and amesnable to justice ; and that in such a case the prosecutor has no 
option. This wi^ not inconsistent with the determination in Wilkes’s case, 

1 Leach, Cr. Ca. 105., where it was held that a receiver might be tried for 
the misdemesnor, though the principal felon might at one period have 
been taken by the prosecutor, who neglected to do so, there being no col- 
lurion at that time, nor any ability to take him at the time of the prose- 
cution. But the 226.5. C.58. (which extends to cases as well of petty 
larceny in the principals, in which there are at common law no accessories, 
as to grand larcenies, or greater offences,} has altered the law in this respect, 
and the reedver may now be prosecuted for the misdemesnor, whether the 
principal be amenable to jusUce or not. In consequence of this, the uncon- 
vlcted principal may be brought into court, and is a competent witness 
n gpiinat: the receiver. Haslam’s case, 1 Leach, Cr. Ca. 418. 

(10) The policy of the 296.2. c. 56. has been extended by the 21 6.5. 
C.69. to stolen pewter in any form or shape whatever, and the buying or 
recetving it with guilty knowledge, whether the principal felon has or has 
not been convicted, is punishable by transportation for a term not exceed- 
kig seven years, or imprisonment with hard labour for any term not less 
Am one nor more than three years, with public whippings not exceeding 
tliree in number. 

The statutes of W. &M. and Anne have been often held not to extend 
tblte recidvers of money stolen, upon the princ^le, that though in a large 
l enife th e term goods and chattels** iti%ht well include it, yet the* intent 
of theactionly extended to such goods and chattels, rile property In which 

being 
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10. Of a nature somewhait .similar to the two last is 
ofifence of (h^-bote^ which is where the party robbed not o^ 
knows the felon, but also takes his goods agun, or odier 
amends, upon agreement no#to prosecute. This is frequent^ 
called compounding of felony; and formerly was held to* 
make a man an accessory ; but is now punished only with 
fine and imprisonment \ This perversion of justice, in the 
old Gothic constitutions, was liable to the most severe and 
in&mous punishment And the Salic law, latroni eum si^ 
** milem hahuit^ qui furttm celare vellet^ et occulte sine judice 
“ compositionem gus admittere By statute 25 Geo, II, c. 36. 
even to advertise a reward for the return of things stolen, with 
no questions asked, or words to the same purport, subjects 
the advertiser and the printer to a forfeiture of 50/. each. 

11, Common bmretry is the offence of frequently exciting 
and stirring up suits and quarrels between his majesty^s sub- 
jects, either at law or otherwise *. The punidiment for this 
offence, in a common person, is by fine and imprisonment; 
but if the offender (as is too frequently the case) belongs to 
the profession of the law, a barretor, who is thus able as well 
as willing to do mischief, ought also to be disabled from prac- 
tising for the future And indeed it is enacted by statute 
12 Geo. I. c.29. that if any one, who hath been convicted of 
forgery, pei^ury, subornation of perjury, or common bar- 
retry, shall practise as an attorney, solicitor, or agent, in any 
suit ; the court, upon complaint, shall examine it in a sum- 
mary way; and, if proved, shall direct the offender to be 
transported for seven years. Hereunto may also be re- 

•J 1 Hawk. P.C. c. 59. § 6. • 1 Hawk. P.C. c. 81. § 1, 

*“ Sdernh, de jure Goth, 1. 3. c, 5. * lind, § 14. 


being in its nature ascertainable by outward marks, made it more difficult 
for the thief to dispose of them without the aid of a receiver; whereas mo- 
ney has not in general any such cUstingiushing marks, and it requires 40 aid 
from a receiver to give effect to the theft. This principle did not apply so 
well to the case of bank-notes, and other paper representatives of money ; 
but the same law, though with a difference opinion on the subject, was 
extended to than. By the 3G.4. c.84., however, this has been altered, 
and the SG.2. c.25. (see post,p. S54.}, which makes it fdony to steal such 
instruments, is extended to the receipt of them when stolen | and the 
offence is in all respects assimilated to the reempt of stolen Bee 

a East, P. C. 748. 
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furred aackher offence, of equal malignity and audaciousness ; 
tibttt of suing aimther in the name of a fictitious plaintiff; 
dlhur one not in being at all, or c^e who is i^orant of the suit. 
IMs offence, if committed in any^ the kin^s superior courts, 
is left, as a high contempt, to be punished at their discretion. 
But in courts of a lower degree, where the crime ii^ equally 
pernicious, but the authority of the judges not equally ex- 
tensive, it is directed by statute SEihs. c.2., to be punished 
by six months’ imprisonment, and treble damages to the party 
injured. 


12. Maintenance is an offenqe that bears a near relation 
to the former ; being an officious intermeddling in a suit that 
[ 135 ] DO way belongs to one, by maintaining or assisting either 
party with money or otherw'ise, to prosecute or defend it “ : 
a practice that was greatly encouraged by the first introduc- 
tion of uses \ This is an offence against public justice, as it 
keeps alive strife and contention, and per\^erts the remedial 
process of the law into an engine of oppression. And, there- 
fore, by the Roman law, it was a species of the crimm fahi to 
mter into any confederacy, or do any act to support another’s 
lawsuit, by money, witnesses, or patronage A man may, 
however, maintain the suit of his near kinsman, servant, or 
poor neighbour, out of charity and compassion, with impunity. 
Otherwise the punishment by common law is finepOnd impri- 
sonment^; and by the statute 32 Hen. VI II. c.9., a forfeiture 
of ten pounds. 


J3. CpAJUPERTY, campi-partitio, is ja species of mainte- 
nance, and punbhed in the same manner ^ : being a bargain 
with a plaintiff or defendant campum partircy to divide the 
land or other matter sued for between them, if they pre- 
Vjail at law ; whereupon die champertor is to carry on the 
party’s suit at his own expence*. Thus champarty in the 
French law, signifies a similar division of profits, being a part 
of the crop annually due to the landlord by bargain or cus- 
tom* In our sense of the word it signifies the purchasing of 
a suit, or right of suing ; a practice so much abhorred by our 

• 1 HswLP.C. C.83. §8. M Hawk. P.C. c. 83. 5 38. 

Dr. & StSOa. * m. C.84. S 1. 

’ 28. • Scat, orcompirat. 33 |klw«I« 
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lawi tJiat it is one main reason why a chose in action, or tb^ 
of which one hath the right but not the possession, is 
assignable at common law ; because no man should purchase 
any pretence to sue in another’s right. These pests of dhril 
society, that are perpetually endeavouring to disturb the re- 
pose of their neighbours, and officiously interfering in other 
men’s quarrels, even at the hazard of their own fortunes, 
were severely animadverted on by the Roman law, qid im^ 
probe coeunt in alienam litem^ tU quicquid ex condemnaiione 
in rem ipsius redactum Juerit inter eos ccmmunicaretury lege 
Julia de vi privaia tenentur^/* and tliey were punished by 
the forfeiture of a third part of their goods, and perpetual 
infamy. Hitherto also must be referred the provision of the [136 
statute 32 Hen. VIII. c.9., that no one shall sell or pur- 
chase any pretended right or title to land, unless the vendor 
hath received the profits thereof for one whole year before 
such grant, or hath been in actual possession of the land, or 
of the reversion or remainder ; on pain that both purcbasor 
and vendor shall each forfeit the value of such land to the 
king and the prosecutor. These offences relate chiefly to the 
commencement of civil suits : but 

14. The compounding of infoiinatiom upon penal statutes 
is an offence of an equivalent nature in criminal causes ; and 
is, besides, an additional misdeinesnor against public justice, 
by contributing to make the laws odious to the people. At 
once, therefore, to discourage malicious informers, and to pro- 
vide that offences, when once discovered, shall be duly pro- 
secuted, it is enacted by statute ISEliz. c. 5., that if any 
person, informing under pretence of any penal law, makes 
any composition without leave of the court, or takes- any 
money or promise from the defendant to excuse him, (which 
demonstrates his intent in commencing the prosecution to be 
merely to serve his own ends, and not for the public good,) 
he shall forfeit 10/., shall stand two hours on the* piling, and 
shall be for ever disabled to sue on any popular or penal 
statute. (11) 

** J0r. 48.7.10 


(1 1) See ante, p. ISS. n. 
L 3 
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1^* A CONSPIRACY also to indict an innoceirt man fd<my 
fiSsdy imd maliciously^ who is accordin^y indicted and ac-» 
is a farther alnise and perversion of public justice ; 
which the party injured may either have a civil action 
hy writ of conspiracy, (of which we spoke in the preceding 
hook ®,) or the conspirators, for there must be at least two to 
form a conspiracy, may be indicted at the suit of the king, 
and were by the antient common law ^ to receive what is 
called the villenous judgment ; to lose their libei am legeniy 
whereby they are discredited and disabled as jurors or wit- 
nesses ; to forfeit their goods and chattels, and lands for life ; 
to have those lands wasted, their houses rased, their trees 
rooted up, and their own bodies committed to prison®. (1,2) 

See 126. * 1 Hawk.P.C. c.72. §9. 

^ Bro. Abr» tit* Consjnracyt 28. 


(12^ It does not seem to be necessary tliat the innocent man should be 
acquitted, or even indicted, to make the crime of conspiracy complete. 
He may have been convicted, (if not capitally, for then it might be ques- 
tionable, whether the offence was not of a more serious nature,) or the 
indictment may have been quashed for intrinsic defects, without putting 
him on his trial, or it may have been preferred in a court which has no 
jurisdiction of the crime charged. Yet as in all these cases there would still 
have been a confederac}^ to injure an indhiduol by a false charge to tlic 
abuse of public justice, according to authorities as well as in reason, the 
crime of conspiracy would be complete. So also if the essence of the crime 
is the guilty ac;t of confederating for unlawful purposes, as 1 shall try to 
show it b, then even preferring the indictment, though very important, cannot 
be necessary evidence to make out the charge. If A and B agree to indict 
C of ac^me, of which they do not believe him to be guilty, tlie conspiracy 
b at that moment, according to this supposition, complete, and they might 
bb indicted for it, though their project should be arrested at that point. 

This b the only species of conspiracy which the author treats of in this 
volume, but in its several species it is a very comprehensive head of cri- 
minal law. It is not veiy easy to frame a definition of the crime in accord- 
ance with all the deebions on the sutject : in some instances, the unlaw- 
fulness of the means ; in others, the unlawfulness of the end has been held 
to make the offence : in some again, both the end and the means have been 
In themsdvesiaudhl; but the bare fact of the confederacy has determined 
M to be conspiracy; while, on the other hand, it b said that there may be 
a confederacy to do an illegal act by illegal means, and yet the parties not 
be ifidictahle for a conspirary. Perhaps, upon examination of these four 
cases, St will be found that the two circumstances of a confederacy, and a 
purpose criminally unlawful, are essentially necessaty, and they udone, to 
file crime of conspiracy, and that the confusion has arisen from the fidhusy 
sepaiatiug the means feom the end, or conndering that any means could 

possibly 
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But it Qow is the better oppuon, ^t the viUenous jodgn^t 
is by long disuse become obsolete; it not havii^ been {||p> [ 1^7 

possibly be lawful, of which the end was unlawful ; or, on the other hand, 
any end lawful, the means to which were unlawful. Thus, in the first in« 
stance, where unlawful means are used to procure a lawful end, the instance 
adduced is that of a marriage procured by threat or contrivance : it is said 
that marriage in itself is a lawful end, and that a confederacy to procure 
that end would not have been a conspiracy, unless undue means, such as 
violence, threat, or contrivance, had l^n used. The answ^ seems to be 
that marriage is in itself a neutral term, before we can pronounce it lawfiil 
or unlawful as an end, we must add to it the qualification of free and vo- 
luntary, or constrained and involuntary, and that a confederacy to procure a 
marriage of the latter sort, i.e, a marriage brought about by the means above 
specified, is a confederacy for an unlawful purpose. The same explanadon 
will reconcile the third case to the rule ; in that it is said that the means 
and the end may be both lawful, and yet the bare confederacy so to pro- 
duce the end be a conspiracy ; and the instance commonly put has l^n 
that of journeymen confederating to raise their wages by refiising to work: 
here, it is said,, an increase of wages is a lawfiil object, refiising to work is 
a lawful mean, for each man has a right to value his labour at his own 
price, and, if he chooses to starve, may be idle. The answer here again is; 
that before we can pronounce a raising of wages to be lawful or unlawful, 
we roust know how they are to be rmsed ; one raising may be lawfiil, 
another unlawful, and the difierence consists entirely in the means by 
which each is efiected ; then if it depends on the means, the confederacy 
here is part of the means ; refiising to work by one would be ineffectual, 
ail must refuse in order to procure the end desired, and it cannot be sup- 
posed that all will refuse, unless there be a previous combination and agree- 
ment: thus the confederacy being part of the means, makes them unlawfiiJ, 
and they being inseparable from the end, make the end unlawful ; so that 
this again is a confederacy for an unlawful purpose. In the last case, the 
difficulty is of a tlifierent nature ; but when the authority comes to be 
examined on which it rests (1 allude to the case of R, v. Turner^ and others, 

13 East, 2S8.), it will be found not to vary in principle from the rule laid 
down. Eight men were indicted for conspiring with others to go into a pre- 
serve against the will of the owner to destroy the hares there^ and to pro- 
cure bludgeons and other offensive weapons, and to go there armed therewith 
for the purpose of opposing all who should hinder them in their propose^ 

They were found guilty, and the judgment was arrested. Lord EUenbo- 
rou^, whose judgment is alone reported, said, shortly, " 1 should be aorry 
that the cases in conspiracy against individuals, which have gone far enou^, 
should be pushed still farther; 1 should be soriy to have it doubted whether 
persons agreeing to go and tport tqnm another** ground, in other words, to 
commit a civil trespass, should be therd>y in peril of an indictiiient for an 
o^nce which would subject them to infamous punishment.^ It k dear 
from this that Lord EUenborough thought neither the means nor the end, 
nor the union of both, criimnaUy unlawful ; whether he was in this 
opinion, or whether his mind was influenced by the natural and laudable 

t 4 


PUBLIC 


Book IV. 



tMhmoied for some ages : but instoid thereof the delinquents 
aite usually sentenced to imprisonment, fine, and pillory. To 
this head may be referred the offence of sending letters, 
threatening to accuse* any person of a crime punishable with 
death, transportation, pillory, or other infamous punishment, 
with a view to extort from him any money or other valuable 
chattels. This is punishable by statute 80 Geo. 11. c.24f., at 
the discretion of the court, with fine, imprisonment, pillory, 
whipping, or transportation for seven years. (13) 


deure, which his words evince, not to extend the range of a crime which 
afler all is of a very general and uncertain nature, and the punishment of 
which is often severe, is not the present question ; his judgment affirms the 
rule that there must be a confederacy for an unlawful purpose ; and does 
not establish the proposition that there may be confederacy for an unlawful 
purpose, and yet no conspiracy. Matvbey BXid others, 6T. R. 619. 

R. V. Fowler and others. East, P. C. c. xi. s. 1 1 . Russell, C. L. 1 800. R, v. Gill 
and another, 2 B. &*A. 204. R. v. De Berenger and others, 5 M. & S. 72. 

Having in the course of thb note mentioned the case of combinations 
of joumejTnen to raise their wages, I ought to add a notice of the 5G.4. 
c. 95., which, after repealing a great number of statutes on the subject, 
enacts, that neither masters nor workmen shall be liable to any prosectition 
or punishment whatever for combining to lower, raise, or fix the rate of 
wages, to increase, lessen, or alter the hours of working, or quantity of 
work, or to regulate the mode of cariying on any manufacture, trade, or 
business ; nor any workman for combining to induce another to refuse to 
enter into service, or depart from it, before the end of the tenn for which 
be is hired, or to quit or return his work before it be finished. But if any 
of the acts specified above on the part of the workmen be done with vio« 
lence, or threats, or if there be any combination for such last- mentioned 
purpose, the parties may be proceeded against summarily Injfore two justices, 
of whom neither may be a master, or the father or son of a master, in any 
.trade or manufacture, and may be punished by imprisonment with or 
without bard labour for any term not exceeding two calendar months, the 
conviction of such justices being subject to no appeal. 

(13) The provisions of this statute were extended by the i2G.5. c.c i. 
to cases where the letter was sent with an intent to extort any bond, bill of 
exchange, bank-note, promissory note, or other security for the payment 
of mqn^, or any warrant or order for the payment of money, or delivery 
,or transfer of goods or other valuable thing. 

The offence described in the statute 30G.2. c. 24. (which is so fiur re- 
pealed), and in the 52G.5. c.64., is now made punishable botli in the prin- 
mpai and accessories before the fact, by transportation for life, or any term 
not less than seven years, or imprisonment with or without hard labour for 
jmy term not exceeding seven years. Under the statute which enacts this, 
file 4G:4. c.54., this offence is in all respects assitnilatecl to those men- 
tUmedat p. 144. under the 9G. 1. c. 22 . and 27G.2. c. 15. 



Oh. 10, 


WRONGS. 


16. The next ofibnee against public justice is when iie 
suit is past it’s commencement, and come to trial. And 
is the crime of wilful and corrupt perjury; which is defined 
by sir Edward Coke to be a crime committ^ when a 
fvL oath is administered, in somei judicial proceeding, to a 
person who swears mljuUy^ absolutely^ and falsely^ in a ma^r 
material to the issue or point in question. The law ( 14<) takes 
no notice of any perjury but such as is committed in some 
court of justice, having power tq administer an oath ; or be- 
fore some magistrate or proper officer, invested with a similar 
authority, in some proceedings relative to a civil suit or a 
criminal prosecution : for it esteems all other oaths unneces- 
sary at least, and therefore will not punish the breach of them. 

For which reason it is much to be questioned, how far any 
magistrate is justifiable in taking a voluntary ctffidatit in any 
extrajudicial matter, as is now too frequent upon every petty 
occasion: since it is more than possible, that by such idle 
oaths a man may frequently in foro conscientiae incur the 
guilt, and at the same time evade the temporal penalties, of 
peijury. The perjury must also be corrupt, (that is, com- 
mitted maU) animo^) wilful, positive, and absolute; not upon 
surprize, or the like : it also must be in some point material 
to the question in dispute ; for if it only be in some trifling 
collateral circumstance, to which no regard is paid, it is no 
more penal than in the voluntary extrajudicial oaths before 
mentioned. Subornatmi of perjury is the offence of procuring 
another to take such a false oath, as constitutes peijury in the [ 138 ] 
principal. The punishment of perjury and subornation, at 
common law, has been various. It was antiently death ; 
afterwards banishment, or cutting out the tongue ; tlien for- 
feiture of goods ; and now it is fine and imprisonment, and 
never more to be capable of bearing testimony *. But the 
statute 5 Eliz. c. 9. (if the offender be prosecuted thereon) 
inflicts the penalty of perpetual infamy, and a fine of 4>0/. on 
the suborner ; and in default of payment, imprisonment for 
six months, and to stand with both ears nailed to the pillory. 

Peijury itself is tliereby punished with six month's’ imprison- 

^ 3 Inst. 164. « Ibid. 163. 

« 

I ■ . I . . I - 

^14) Except where particular statutes specially provide otherwise, which 
is very coininon. 


i38 PUBUC Book ly. 

p^ipetuai infiimyi and a fine of 20/.9 or to have both 
aars naUed to the pillory. But the prosecution is usually 
^carried on for the ofience at common law ; especially as, to 
ibe penalti^ before inflicted, the statute 2Greo.II. c.2<5. su- 
peradds a power, for the court to order the offender to be 
sent to the house of correction for a term not exceeding seven 
years, or to be transported for the same period ; and makes 
it felony without benefit of clergy to return or escape within 
the time. (15) It has sometimes been wished, that peijury, 
at least upon capital accusations, whereby another’s life has 
been or might have been destroyed, was also rendered capital, 
upon a principle of retaliation ; as it is in all cases by the 

(15) The statute of Elizabeth did not alter the nature of the ofience of 
peijury ; but the construction put upon it in a number of cases has so nar- 
rowed the application pf it, and encumbered the proceeding under it with 
difficulties, that it is seldom resorted to. The most material of these 
restrictions are that it applies only to the case of a witness, and not even 
in that case if the perjury was committed by a witness for the crown ; and 
that it is necessary that some one should have been injured by the peijury ; 
excluding thereby all cases where the false witness was not believed, or by 
accident swore what was true, though he intended to swear falsely. 

One material distinction prevmls between the punishment of peijury at 
the common law and under the statute. The infamy, which incapacitates 
flrom giving testimony, is only a consequence of the judgment at common 
law, and therefore a pardon, which removes the ^ect of the judgment, 
removes the infamy, and restores the competency. But the statute of Eliz- 
abeth expressly provides that the party convicted shall never be received 
as a witness, until the judgment be reversed, and therefore the pardon does 
not restore the competency. 

With regard to the punishment of perjury, it should be observed that 
the statute 56G.3. c. 138., which abolishes the punishment of the pillory 
In all oriier cases, expressly preserves it in the case of peijury and suborn- 
atioo of peijuiy. 

One other incident to the conviction of peijury in certain offenders has 
already been noticed at p. 134. 

The 2aG.2. c.ll. is an important statute as to this crime ; it describes 
in the 1st and 2d sections a short and general form which shall be sufficient 
in ail indictiiimits, and informations for peijury and subornation of per* 
Jury, in order to obviate ti^e frequent failures of prosecutions by reason of 
the long and minute statements heretofore thought necessary. The 3d 
section authorises tbe Justices of assize, nmprim, or general gaol delivery, 
as wdl as the judges in Wales or the counties palatine, to direct tiie pro« 
aecntion of any witness for peijury, and gives in such case the party injured 
ffltt psd without fees, and exempts the whole proceeding from any feet of 
couit. 
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laws of France And certainly ^e odiousness of tbe criiiie 
pleads strongly in behalf of the French law. But it is to be 
sidered) that there they admit witnesses to be heard only on the 
side of the prosecution^ and use the rack to extort a confes* 
sion from the accused. In such a constitution, therefore, it is 
necessary to throw the dread of capital punishment into the 
other scale, in order to keep in awe the witnesses for the crown, 
on whom alone the prisoner’s fate depends : so naturally does 
one cruel law beget another. (16) But corporal and pecu- 

** Montesq. *Sp.L. b. 29. c.ll. 

(16) The French law is now materially altered in this respect. By the 
Code Penal) liv. iii. tit. 2. &.7. ^ 1., it appears that false testimony in a 
criminal proceeding is ordinaiily punished by hard labour for a term of 
years, which species of punishment (the " travaux forces d ) can 

never be pronounced for less than five or more than twenty years. See 
liv. i. c. 1 . If) however, the person against whom the testimony has been 
given shall have been condemned to any punishment heavier than that 
before mentioned, the false witness against him suffers the same punishment. 
The false witness in civil matters, or petty raisdemesnors (contraventions, 
see p. 5. n.), is punished by imprisonment with hard labour (*‘ redumtm**)^ 
a species of punishment which must be pronounced for five years at the 
least) and ten at the most (see liv. i. c. 1 .), unless he has received money 
or any other recompence or promise of it ; in which cases the punishment 
is hard labour for a term of years, with forfeiture of the money or other 
recompence. Sulmrnation of perjury is punished always on a scale of se- 
verity graduated by and exceeding, where it is possible, that of the false 
witness himself ; if his punishment be ** redusion,** the suborner’s will be 
tile travau^ forces a temps if the false witness suffer this last, or trans^ 
portation, the suborner will be condemned to it a perpitmti; and if the 
false witness suffer hard labour for life, or capitally, the punishment of his 
suborner is death. 

These punishments far exceed in severity those of the English law ; the 
travaux fords are directed to be of the severest kind ; the convicts work 
at them with a heavy weight at their feet, or chained two and two where 
the nature of the work will permit of it. It suspends all the civil abilities 
of the convict for the time, he can receive no portion of his income, and 
no payment of rent or debts is valid to him ; farther it imposes on him, in 
many respects, perpetual civil infamy ; he cannot be g juror, is admitted 
only as a witness for certain purposes, cannot act as guardian, or serve in 
the armies of the king. The same punishment for life, or that of transport- 
ation, bring with them civil death; the convict, too, is publicly braiuiM 
on the right shoulder. Whether the sentence to the U'avaux J6rcis be for 
life or yean, the convict before entering on them must stand for an hour 
in die ** carcan*' a species of pilloiy, with an inscription over his head, 
stating, in large characters, his name, occiqpation, pla^ of abod^ puiush* 
nient, and crime. Liv. i. c. 1. 
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punishments) exile and perpetual infamy) are more 
iUited to the genius of the English law ; where the fact is 
opaily discussed between witnesses on both sideS) and the 
evid^ce for the crown may be contradicted and disproved 
[ 139 ] by those of the prisoner. Where indeed the death of an 
innocent person has actually been the consequence of such 
wilful peijury, it falls within the guilt of deliberate murder, 
and deserves an equal punishment : which our antient law in 
fact inflicted K But the mere attempt to destroy life by other 
means not being capital, there iS no reason that an attempt 
by peijury should ; much less that this crime should in all 
judicial cases be punished with death. For to multiply capi- 
tal punishments lessens their effect, when applied to crimes of 
the deepest dye ; and, detestable as perjury is, it is not by 
any means to be compared with some other offences, for 
which only death can be inflicted; and therefore it seems 
already (except perhaps in the instance of deliberate murder 
by perjury) very properly punished by our present law; which 
has adopted the opinion of Cicero \ derived from the law of 
the twelve tables, perjurii poena divim ^ . exitium ; humana^ 
« dedecusP (17) 


17. Bribery is the next species of offences against public 
justice ; which is when a judge, or other person concerned 
in die administration of justice, takes any undue reward to 
influence his behaviour in his office In the east it is the 
custom never to petition any superior for justice, not except- 
ing their kings, without a present. This is calculated for 
the genius of despotic countries ; where the true principles 
of government are never understood, and it is imagined that 
there is no obligation from the superior to the inferior, no 
relative duty owing from the governor to the governed. The 
Roman law, though it contained many severe injunctions 
against bribery, as well for selling a man’s vote in the senate 

^ Britton. C.5. ^ De Leg, 2, 9 , ] Hawk.P^C. c. 67. 


It should be obsenred, too, that the circurastance8> which the author 
notices as accounting for the difl^ence between the punishments inflicted 
by the two laws no longer exist Witnesses are heard for the defence, and 
no rack is used to extort a confession, except, indeed, the moral torture of 
repeated and ingenious examtimlions in private and in public. 

(17) See post, 
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or ^er public assembly, as for the bartering of commcm 
Justice, yet, by a strange indulgence in one instance, it tacifly 
encouraged this practice ; allowing the magistrate to receive 
small presents, provided they, did not in the whole exceed 
a hundred crowns in the year “ : not considering the insinu- 
ating nature and gigantic progress of this vice, when once 
admitted. Plato therefore more wisely, in his ideal republic % 
orders those who take presents for doing their duty to be [ 140 ] 
punished in the severest manner : And by the laws of Athens 
he that offered was also prosecuted, as well as he that received 
a bribe In England this offence of taking bribes is pu- 
nished, in inferior officers, with fine and imprisonment ; and 
in those who offer a bribe, though not taken, the same ^ But 
in judges, especially the superior ones, it hath been always 
looked upon as so heinous an offence, that the chief justice 
Thorpe was hanged for it in the reign of Edward III. (18) 

By a statute ^11 Hen. IV. all judges and officers of the king, 
convicted of bribery, shall forfeit treble the bribe, be punished 
at the king’s will, and be discharged from the king’s service 
for ever. And some notable examples have been made in 
parliament, of persons in the highest stations, and otherwise 
very eminent and able, but contammated with this sordid 
vice. 

18. Embracery is an attempt to influence a jury corruptly 
to one side by promises, persuasions, [threats,] entreaties, 
money, entertainments, and the like ^ The punbhment for 
the person embracing is by fine and imprisonment ; and for 
the juror so embraced, if it be by taking money, the punish- 
ment is (by divers statutes of the reign of Edward III.) per- 
petual infamy, imprisonment for a year, and forfeiture of the 
tenfold value. (19) 

48.11.6. P S Inst 147. 

“ DelArg.U2. ^ /«rf. 146. 

® Pott Antiq. b. 1. C.23. ' I Hawk, P.C. c,85. §1. 

(18) Lord Coke (5 Inst 145.) denies that Thorpe was hanged, or could be 
hanged, for this offence, though he was certainly condemned to be hanged ; 
and he cites the Parliament Rolls, 10 R. 2. 24., to shew that he was then 
pardoned and restored to all his lands. 

(19) It is criminal even to instruct a jury beforehandin the merks of the 
causes they are to be influenced only by the strength of eridence, and the 
arguments of counsel in open court at the trial of the cause. 
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19, The fdlsB verdid of jurors^ whe&er occasioned by 
embmcery or not^ was fuatiiently considered as criminal^ and 
theiefore exemplarily punished by attaint in the manner for- 
mearly mentioned 

20, Another offence of the same species is the negligence 
of public officers^ entrusted with the administration of justice, 
as sheriffs, coroners, constables, and the like, which makes 
the offender liaUe to be fined; and in very notorious cases 
will amount to a forfeiture of his office, if it be a beneficial 
one ^ Also the omittiug to apprehend persons offering stolen 

141 j iron, lead, and other metals to sale, is a misdemesnor, and 
punishable by a stated fine, or imprisonment, in pursuance 
of the sti^ute 29 Geo. II. c.30. (20) 

« 

21, There is yet another offence against public justice, 
which is a crime of deep malignity ; and so much the deeper, 
as there are many opportunities of putting it in practice, and 
the power and wealth of the offenders may often deter the 
injured from a legal prosecution. This is the oppression and 
tyrannical partiality of judges, justices, and other magistrates^ 
in the administration and under the colour of their office. 
However, when prosecuted, either by impeachment in par- 
liament, or by information in the court of king’s bench, 
(according to the rank of the offenders,) it is sure to be se- 
verely punished with forfeiture of their offices, (either con- 
sequential or immediate,) fines, imprisonment, or other 

> See Vol. III. p. 402, 403. * 1 Hawk. P.C. c.SS. §2. 


{20) By the 22 G. 5. c. 58. s.4., the spirit of this clause is extended to all 
stolen goods ; it enacts, that every person to whom any stolen goods shall 
be ofl^ed for sale, or custody, or in pawn, shall, upon reasonable cause to 
suspect that they were stolen, apprehend the party, and carry him before a 
justioe of the peace. It was probably intended by this statute to enable 
any individual to arrest a person who offered goods for sale under suspicious 
drcumstance^ and this would have been an enlargement of the common 
law ; but by inserting the word ** stolen’* before ** goods,” it is ques- 
tionaUe whether it is not made a condition precedent that a felony should 
have been committed as to the goods by some one. If so, the clause is 
afanost nugatory, because by the common law, where a ftiony has been 
c tt inmi t tied, he that suspects, upon reasonable grounds, A to be that felon, 
will he j^^edin apprahendiiig him, diou|^, in &ct, A should be innocent. 
Hal^U.P.C, 2. 78. 
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discretuuuiry censure, regulated by'the nature and a^tavi 
ticms of tbe ofifence committed. (21) 

k 

22. Lastly, extortion is an abuse of public justn^ whidi 
consists in any officer’s unlawfully taking, by colour of his 
office, from any man, any money or thing of value, that is 
not due to him, or more than is due, or before it is due 
The punishment is fine and imprisonment, and sometimes a 
forfeiture of the office. 

"1 Hawk. P.C. c. 68. $ 1. 

a 

(21)* See post, 259. and Vol. L p. .554. In order to provide for the due 
punishment of all malversations in office by> governors and magistrates in 
the subordinate members of the empire, who could not at common law 
be tried in this country where their offences had not been committed, and 
for whose trial there may bo often no competent tribunal in the pro- 
vince itself, the 42 G, 5. c.85. has provided that all offences committed 
by any person employed abroad in the service of his majesty in any public 
station civil or military, may be prosecuted in the K* B. in England, the 
offence to be laid as if committed in Middlesex ; and, besides tbe punish- 
ment which the party would have suffered for the same crime in England, 
he is made liable, at die discretion of the court of K. B., to be adjudged 
incapable of ever serving his majesty agmn. Other sections provide for 
the mode of procuring evidence from abroad. And the last section pro* 
vides, that where the party injured by such offender proceeds against him 
civilly for damages, he may lay the fact to have been committed in West* 
minster, or in any county where tbe defendant shall then reside. 
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CHAPTER THE ELEVENTH. 

OF OFFENCES against the PUBLIC 

PEACE. 


are next to consider offences against the public peace ; 
the conservation of which is intrusted to the king and 
his officers, in the manner and for the reasons which were 
formerly mentioned at large *. These offences are either 
such as are an actual breach of the peace ; or constructively 
so, by tending to make others break it. Both of these species 
are also either felbnious, or not felonious. The felonious . 
breaches of the peace are strained up to that degree of 
malignity by virtue of several modem statutes : and, par- 
ticularly, 

1. The riotous assembling of twelve persons, or more, and 
not dispersing upon proclamation. This was first made high 
treason by statute 3&4Edw. VI. c.5., when the king was 
a minor, and a change in religion to be effected : but that 
statute was repealed by statute 1 Mar. c.l., among the other 
treasons created since the 25 Edw. III. ; though the prohibi- 
tion was in substance re-enacted, with an inferior degree of 
punishment, by statute 1 Mar. st*2. c«12., which made the 
same offence a single felony. These statutes specified and 
particalarized the nature of the riots they were meant to sup- 
press ; as, for example, such as were set on foot with inten- 
tion to offer violence to the privy council, or to change the 
laws of the kingdom, or for certain other specific purposes : 
in which cases, if the persons were commanded by procla- 
lOtfum to disperse, and they did not, it was by the statute of 

• Voi. I. p. 1 18. 2 S 8 , ssa 
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Mary made felony, but within the bmefit of dergy ; 
also the act indemnified the peace officers and their assistants, 
if they killed any of the mob in endeavouring to suppress such 
riot Thb was thought a necessary securi^ in that sangui- 
nary reign, when popery was intended to be re-established, 
whkh was likely to produce great discontents : but at first it C 143 
was made only for a year, and was afterwards omtinued fer 
that queen’s life. And, by statute 1 Eliz. c.16., when a re- 
formation in reli^on was to be once more attempted, it was 
revived and continued during her life also ; and then expired. 

From the accession of James the first to the death of queen 
Anne, it was never once thought expedient to revive it : but, 
in the first year of George the first, it was judged necessaiy, 
in order to support the execution of the act of settlanent, to 
renew it, and at one stroke to make it perpetual, with large 
additions. For, whereas the former acts expressly defined 
and specified what should be accounted a riot, the statute 
1 Geo. I. st. 2. c. 5. enacts, generally, that if any twelve persons 
are unlawfully assembled to the disturbance of the peace, and 
any one justice of the peace, sheriff, under-sheriff, or mayor 
oi a town, shall think proper to command them by procla- 
mation to disperse, if they contemn his orders and continue 
together for one hour afterwards, such contempt shall be 
felony without benefit of clergy. And fiurther, if the reading 
of the proclamation be by force opposed, or the reader be in 
any manner wilfully hindered from the reading of it, such 
opposers and hinderers are felons without benefit of clergy : 
and all persons to whom such proclamation ought to Jurve been 
made, and knowing of such hiuderance, and not dispersing, 
are felons witliout benefit of clergy. There is the like in- 
demnifying clause, in case any of the mob be unfortunately 
killed in the endeavour to disperse them ; being copied fh>in 
the act of queen Maiy. And, by a subsequent clause of the 
new act, if any persons, so riotously assembled, begin even 
before proclamation to pull down any church, chapel, meet- 
ing-house, dwelling-house, or out-houses, they shall be felons 
without benefit of clergy. (1) 

(1) By the sth section of the statute, no person is to be pmecUted for 
oitecet committed contrary to it, except within twelve monfes after the 
comimsmin. The 6th section of the act makes provision for the recovery 

VOt. IV. M ^ ef 
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2* By statute 1 Hen. VIL c.7. tmla^td^lnmting in any 
legal forest, park, or warren, not being the king’s property, 
hf nighty or with painted Jaces^ was declared to be single 
^ony. But now by the statute 9Gteo.L c.22., to appear 
armed in any inclosed forest or place where deer are usually 
kept, or in any warren for hares or conies, or in any high 
road, open heath, common, or down, by day or night, with 
&oes blacked or otherwise dis^ised^ or (being so disguised) to 
hunt, wound, kill, or steal any deer, to rob a warren, or to 
steal fish, or to procure by gift or promise of reward any 
person to join them in such unlawful act, is felony without 
benefit of dergy. I mention these offences in this place, not 
on account of the damage thereby done to private property, 
but of the manner in which that damage is committed ; namely, 
with the fece blacked or with other disguise, and, being armed 
with ofiensive weapons, to the breach of the public peace, and 
the terror of his majesty’s subjects. (2) 


of damages done to any church, &c. by action against the hundred, or the 
inhabitants of a city if a county of itself. This provision was a necessary 
consequence of the former parts of the act, which by turning a mere tres- 
pass into a felony, of course deprived the party injured of any civil redress 
for the injury done to his property against those who had injured it ; and 
therefore the action against the hundred is substituted for it. No action 
can therefore be mmntained under this statute, unless a felony has been 
committed; unless the parties beginning to demolish or demolishing can be 
brou^t within the former clauses, the dvi) remedy subsists against Mem, 
and the hundred is not liable. In a case under this act {Lord Kingy, Cham- 
^erf,4 Campb. 377.^ it was held that no beginning to demolish was within 
the act, unless there was an intention to demolbh actually ; and the jury 
were directed to find for the defendant, in a case where a mob afier doing 
partial mischief retired voluntarily, if they believed that their original inten- 
tion was to injure only and not demolish. The 57G.3. c.l9. § 58. has 
therefore extended the remedy to evety case where any house, shop, or 
other building whatever, or any part thereof, shall be destroyed, or in any 
manner damaged or injured, or where any fixtures thereto attached, or 
any funuture, gooik, or commodities whatever, which shall be therein, ihall 
be "destroyed, taken away, or damaged by the acts of any riotous or tumul- 
tuous assenibty of persons, or by the act of any person engaged ii:^ or mak- 
ing part of; any such assembly.” See the case ofJHnhneyy^ the InhaHtants 
q/* East Hundred^ 2 Sauod. 374. ed. 1824. 

(2) TRiis part ^ the 9G. 1., the black act, is now repealed by the 40. 4. 
e»M., aid foe ponisbment of transportation for seven years, or linprison- 
snant with or wifoout hard labour for any term not exceeding three 
fsai% sifosliMed for that of death. 
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d« Also by the same statiite 9 Geo* L c«22., amended 
statute 27 IL c.l5»9 knowingly to send any without 
a name, or with^a^ctitious name, demanding moneyl^venison, 
or any other valuable thing* or threatening (without any de- 
mand) to kill any of the mng^s subjects^ or to file their 
houses, out-houses, bams, or ricks, is made felony without 
benefit of clergy. This ofience was formerly hi^ treason by 
the statute 8 Hen. VI. c.6. (S) 

4. To pull down or destroy any lock^ sluice^ or Jhadgate^ 
Erected by authority of parliament on a navigable river, is by 
statute 1 Geo. II. st*2. c.l9. made felony, punishable with 
transportation for seven years. By the statute 8 Gfeo. II. c.20. 
the ofience of destroying such works, or rescuing any person 
in custody fer the same, is made felony without benefit of 
clergy ; and it may be enquired of and tried in any adjacent 
county, as if the fact had been therein committed. (4) By 
the statute 4 Geo. III. c.l2. maliciously to damage or destroy 
any banks, sluices, or other works on such na'v^able river, to 
open the floodgates or otherwise obstruct the navigation, is 
again made felony, punishable with transportation for seven 
years. And by the statute 7 Geo. III. c«40. (which repeals 
all former acts relating to turnpikes,) maliciously to pull down 
or otherwise destroy any tnrnpike-^gate or fence, toll-house, or 
weighing-engine thereunto belonging, erected by authority of 
parliament, or to rescue any person in custody for the same, 
is made felony without benefit of clergy ; and the indictment 


(5) See p. 157. n.(l5). These acts were not repealed by the SoG*S* 
c. 84., though that was a subsequent statute, made upon the same general 
subject matter, and imposing a lighter punishment ; fer many important 
distinctions were taken upon the wording of the statutes. See 2 East, P.C. 
c. xxiil. s. 5. But all these are now as to these'ofibnces repealed by the 4G. 4. 
c. 54., which, whether the letter or Mnriting be with or without a name, mr 
with a fictitious one, but sent or delivered for any of the purposes uten* 
tioned in the text, punishes the offence in the manner stated at p. 157. 

(4) These statutes were suffered to expire ; but, after serand temporary 
revivals, were made perpetual by the 87 G. 3. c. 16. The capital part of the 
8Q.9. C.80. s. 1. stmids, however, now repealed by tlie l0.4. c.115., and 
the punishment of transportation fer life, or any term of years not less 
than seven, or imprisonment with or without hard febour fo^ any term 
not exceeding seven, substituted for it. 

M 2 
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nuty be inquired of and tried in any adjacent county. (5) 
The remaining oSbioes against the puUic peace are merely 
misdanesnmrs, and no felonies ; as, 

5. Affbays (from tgffraier^ w terrify,) are the fighting of 
two or more persons in some public place, to the terror of 
his majesty’s sul^ts : for, if the fighting be in private, it is 
no affray but an assauli \ (6) Affrays may be suppressed by 
any private person present, who is justifiable in endeavouring 
to part the combatants, whatever consequence may ensue (7) 
But more especially the constable, or other similar officer, 
however denominate, is bound to keep the peace ; and to 
that purpose may break open doors to suppress an affray, or 
applied the affi*ayers ; and may either carry them before 
a justice, or imprison them by his own authority for a con«- 
venient i^ace till the heat is over ; and may then perhaps also 
make them find sureties for the peace (8) The punish- 

*» iHawk. P.C. C.63. § 1. **1 Hawk, P.C. c.6% § 13, H. 

« Ibid. 


(5) Thk statute was repealed by the ISG.S. c.84., which has been itself 
repealed by the 5 G. 4. c. 126. By the 128th section of this last act, the 
offisnces mentioned in the text are made felony, punishable by transport- 
ation for seven years, or, in mitigation thereof, such other punishment as 
the court may direct, as in cases of petty larceny. But 1 do not find in 
this last act the same provision for the trial of the offence in any county. 

(6) It seems certain, that in some cases there may be an affiray where 
there is no actual violence ; as where a man arms himself with dangerous 
and unusual weapons, in such a manner as will naturally cause a terror to 
the people. Hawkins, P. C. b.i. c. 63. $ 4. 

(7) A person so interposing is in the discharge of a duty which the 
law requireth of him. The law is his warrant, and be may not improperly 
be considered as a person engaged in the public service, and for the ad- 
vancement of justice, though not specially appointed to it ; and upon that 
account he is under the same protection as the ordinary ministers of justice 
are.** But then in order to entitle himself to it, he must ** undoubtedly 
give ex p re ss notice of his friendly intent.** Foster, 309. 311. 

(8) Thii mnst be understood of an affhiy about to commence, or actually 
going on, far the constable has no authority to punish for an affhiy com- 
mitted and ended ; still it seems that he may cany before a justice those 
whohave been arrested by such as were present at an affray, and delivered by 
them into his hands. Hawkio^P.C. b.L c. 63. § 17. A justice ofthe peace 
basali the power winch an individual or a constable has in the suppression 
of in affiiqr ; and where Hhas passed out of his presence, he may besides 
bmm his warrant to bring the offimders before him, in order to compel 
then to find sureties of the peace. Ibid. $ la. 
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ment of common affirays is by fine and imprismiineiit ; the 
measure of which must be regulat^ by the circoms^cds of 
the case : for, where there is any material aggraTatiffn, the 
punishment proportionably increases. As where two persons 
coolly and deliberately engage in a duel : this bmi^ attended 
with an apparent intention and danger of murder, and being 
a high contempt of the justice of the nation, is a strong ag- 
gravation of the afiray, though no mischief has actually en- 
sued \ Another aggravation is, when thereby the officers of E 
justice are disturbed in the due execution of their office : or 
where a respect to the particular place ought to restrain and 
regulate men’s behaviour, more than in common ones ; as in 
the king’s court, and the like. And upon the same account 
also all afirays in a church or church-yard are esteemed very 
heinous ofiences, as being indignities to Him to whose service 
those places are consecrated. Therefore mere quarrelsome 
words, which are neither an affiny nor an offence in any 
other place, are penal here. For it is enacted by statute 
5&6Bdw.VI. c.4f. that if any person shall, by words only, 
quarrel, chide, or brawl, in a church or church-yar^ the 
ordinary shall suspend him, if a layman, ab ingressu ecdesiciej 
and, if a clerk in orders, from the ministration of his office 
during pleasure. And, if any person in such church or church- 
yard proceeds to smite or lay violent hands upon another, he 
shall be excommunicated ipso facto; or if he strikes him with 
a weapon, or draws any weapon with int^t to strike, he shall, 
beside excommunication, (being convicted by a jury,) have 
one of his ears cut off ; or, having no ears, be branded with 
the letter F in his cheek. (9) Two persons may be guil^ of 
an affiray ; but, 

* 1 P.C. C.63. § Si. 

■ ■ ■■ ■ ■ I — II 

(S) This statute was made to repress the disturbances that in the eariy 
ages of the reformation were too apt to arise between the professmrs of 
different religions. It has since been applied further to repress quarrdiis 
and offences violating the sacred character of churches and churchyards. 
Corv. Good-day, a Haggard’s R. 139. In this case the diaige against a 
cleigyman was for addressing a public reproof to a parishionor daring his 
sermon, without any just cause or provocation, and with great warm^ and 
pasnon, and vdth a loud voice. Lord StoweU held th at this amounted to 
bfawltng; and observed in passing smiteOce, that ^ the dnfy of 
order and decorum lie* mmediai^fy upon the churchwmdens; ikb officiate 
iog minlkter has other duties to p»fbrm, thofe of perfermihg divine service. 
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6. SLiam, rmdh and wiiau^ as$emblie $9 must havo tkree 
petsem at least to constitute them. An unkmfid assembfy is 
when three or more do assemble themselves together to do 
an unlawfid act, as to pull doWn inclosores, to destroy a war- 
ren or the game tharem; and part without doing it, or 
making any motion towards it^ A rout is where three or 
more meet to do an unlawful act upon a common quarrel, as 
forcibly breaking down fences upon a right claimed of com- 
mon or of way ; and make some advances towards it K A 
riot is where three or more actually do an unlawful act of 
violence, either with or without a common cause or quarrel 
as if they beat a man; or hunt and kill game in another’s 
park, chase, warren, or liberty ; or do any other unlawfol act 
with force and violence ; or even do a lawful act, as removing 
a nusance, in a violent and tumultuous manner. The pu- 
£ 147 ] nishment of unlawful assemblies, if to the number of twelve, 
we have just now seen, may be capital, according to the cir- 
cumstances that attend it; but, from the number of three to 
eleven, is by fine and imprisonment only. The same the 
case in riots and routs by the common law ; to which the 
pillo^ in very enormous cases has been sometimes super- 
added ^ . And by the statute 13 Hen. IV. c.7. any two jus- 
tices, together with the sheriff or under-sheriff of the county, 
may come with the posse comitatusy if need be, and suppress 
any such riot, assembly, or rout, arrest the rioters, and re- 
cord upon the spot the nature and circumstances of the whole 
transaction ; which record alone shall be a sufficient cdnvic- 
V tion of the offenders. In the interpretation of which statute 
it hath been holden, that all persons, noblemen, and others, 
except women, clergymen, persons decrepit, and infants under 
fifteen, are bound to attend the justices in suppressing a riot, 
upon pain of fine and imprisonment ; and that any battery, 
wounding, or killing the rioters, that may happen in suppres- 
sing the riot, is justifiable^. So that our antient law, pre- 

' S Intt I7S. < 1 Hawk. P.C c. 65. $ 12. 

( i 1 Hal. P.C. 495. 1 Hawk. P.C. 

* S Init.176. C.65. f 90. 


tins,* I not mean to say that occanona may not occur in which 
. it may not be justifiable, and ^en unavoidable, for him to take a (mrt in 
fogpmniq; any diioidar or iutarm Ibid. HU 
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vknis to the modem seems pretty well to h«ve 

guarded against any violent breach of the public peace ; espo-> 
dally as any riotous assembly on a public or gmeral account, 
as to redress grievances or piill down all indosures, and also 
resisting the king’s iS^rces if sent to keep the peace, may 
amount to overt acts of high treason, by levying war against 
the king. (10) 

7. Nearly related to this head of riots is the oflfence of 
timidtiious petitioning i which was carried to an enormous 
height in the times preceding the grand rebellion. Where- 
fore by statute 13Car.lL st.1. c.5.. it is enacted, that not 
more than twenty names shall be signed to any petition to the 
Idng or either house of parliament, tor any alteration of mat- 
ters established by law in church or state ; unless the contents 
thereof be previously approved, in the country, by three jus- 
tices, or the majority of the grand jury at the assizes or 
quarter-sessions ; and, in London, by the lord mayor, alder- 
men, and common council \ and that no petitioa shall be de- [ 
livered by a company of more than ten persons ; on pain in 
either case of incurring a penalty not exceeding lOOL and 
three months’ imprisonment. (11) 

^ This may be one reason (among taken the lead in petitioiis to parlia- 
others) why the corporation of Lon* ment for the alteration of any esta* 
don since the restoration, usually blished law. 


(10) It is to be understood also, that at common law every sheri^tmder^ 
sheri^ and also every other peace officer, as constables, &c.,may and ought 
to do ail that in them lies towards the suppressing of a riot, and may com- 
mand all other persons whatsoever to assist them therein. Also, it is certain 
that any private person may lawfully endeavour to appease all such dis- 
turbances, by staying those whom be shall see engaged therein from exe- 
cuting their purpose, and also by stopping others whcmi he shall see coming 
to join them ; for if private persons may do thus much, as it is most certain 
that they may, towai^ the suppressing of a common affiray, surely dforHori 
they may do it towards the suppressing of a riot, l Hawk. P.C. c*^5. § 11 • 

(11) In the trial of Lord George Gordon, it was contendbd that the 
article of the bill of lights, which declares that it is the right ofthe anlject 
to petition the king, and that all commitments and prosecutions frir such 
pedtioning are illegal, had virtually repealed this statute. This, however, 
was denied by Lord Mansfidd in tbe name of the court. Doug^ 

H 
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8. An ei^th (dfence agunst the public peace is that of tt 
JbnUde entry or ddaineri whidi is cominitted by violeatly 
taking or keeping possessi<» of lands and tenements^ with 
menaces, force, and arms, and without the authority of law. 
This was formerly allowable to eveiy'^rson disseised, or 
turned out of possession, unless his entry was taken away or 
barred by his own neglect, or other circumstances; which 
were explained more at large in a former volume'. But 
this being found very prgudicial to the public peuc^ it was 
thought necessary by several statutes to restrain all persons 
inmi the use of such violent methods, even of doing them- 
selves justice ; and much more if they have no justice in their 
claim ", So that the entry now allowed by law is a peace- 
able one ; that forbidden is such as is carried on and main- 
tained with force, with violence, and unusual weapons. By 
the statute 5Ric.II. st.1. c.8. all forcible entries are pu- 
nished with imprisonment tmd ransom at the king’s will. 
And by the several statutes of 15 Ric.ll. c.2., 8 Hen.VI. c.9., 
SlEliz. c.11., and2l Jac.I. c. 15., upon any forcible entry, or 
forcible detainer after peaceable entry, into any land% or 
benefices of the church, one or more jusUces of the peace, tak- 
ing sufficirat power of the coun^, may go to the place, and 
there record the force upon his own view, as in case of riots ; 
and upon such conviction may commit the ofiender to gaol, 
till he makes fine and ransom to the king. And moreover 
the jnstice or justices have power to summon a jury to try 
the fofdbie entry or detainer complained of : and, if the same 
be found by that jury, then, besides the fine on the offender, 
the justices shall msJie restitution by the sheriff of the pos- 
session, without inquiring into the merits of the title ; for the 
force is the only thing to be tried, punished, and remedied by 
them : and the same may be done by indictment at the ge- 
neral sessiims. But this provision does not extend to such 
as endeavour to maintain possession by force, where they 
149 1 fooD^ves or their ancestors, have been in the peaceable en- 
joyment of the lands and tenements, for three years immedi- 
at^ preceding *. 

' SkVoLIII. psg.iva, Ac. - the icuiit’t dth ms iiiider s Isst^ 

" 1 Halric. P.C. C.M. { s. wnr cspiisd, b wU te bs s fetdhie 

* onr bjr /oics, wbtM dstsiMr. (0 w.Jm.199.} 
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9. The offence of riding or going armed^ with dangerous or 
unusual weapons, is a crime against the public peace, hff ter- 
rifyii^ the good people of the land; and is pardcolarl^pro* 
hibit^ by &e statute oj^ Northampton, 2 Edw.IlL c. S., upon 
pain of forfeiture of the arms, and imprisonment during the 
king's pleasure : in like manner, as by the laws of Solon, every 
Athenian was finable who walked about the city in armour^. 

10. Spreading Jalse news^ to make discord between the 
king and nobility, or concerning any great man of the realm, 
is punishable by common law ^ with fine and imprisonment ; 
which is ccmfirmed by statutes Westm.l. SEdw.L c.S4. 

2 Ric.lL St. 1. C.5. and 12 Ric.lL c.ll. 

1 1. False and pretended prophecies^ with intent to disturb 

the peace, are equally unlawful, and more penal ; as. they raise 
enthusiastic jealousies in the people, and terrify them with 
imaginary fears. They are therefore punished by our law, 
upon the same principle that spreading of public news of any 
kind, without communicating it first to the magistrate, was 
prohibited by the antient Gauls \ Such false and pretended 
prophecies were punished capitally by statute 1 Edw.VI. c.12. 
which was repealed in the reign of queen Mary. And now 
by the statute 5 Eliz. c. 15. the penalty for the first offence is 
a fine of ten pounds and one year’s imprisonment; for the se- 
cond, forfeiture of all goods and chattels, and imprismunent 
during life. ( 1 2} ^ 

12. Besides actual breaches of the peace, any thing that 
tends to provoke or excite others to break it, is an offence of f t 

PotLAntiq. b.l.c. S6« ** wtepe hominntemerarwaiquehHper^ 

P a Iii8t.a26« S Inti. 198. ** toi fakit rumonim i e rre rit et ad fad- 

** ^abefU Ugihu mneiunh » fuu ** niu impdHf H de nmntii rdmt coiut* 

^ ^/uid deHpMcaaJMiimurumort a ** Hum capere^ ooemium Cum, di 
** JhmatKonfmiipUiiadmagidraiumde- ** bdL GdU, lib,S, eap,l9, 

^ JeraltnemeumaHocammuukrn: qw 

It it not voy important to menttony exciqR for the <ihtracte^ of the 
tegidaUue ia the time of Edward the Sixth ; but I believe the statute 
which made the felony was the ssHen.8. c.14., which was altered by 
the temporary acts of 5A;4Ed.6. c.i5. and 7E.6. c. 11«; these having 
expired, tiiie^Eiii. e. 15. was passed ; but the punkhmmiti inflicted file 
ititotes of Edward and Elixa^h were the same. 
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iJie same denommaUm). Hierefore chaUenges toj^ht, either 
word or letter, or to be the bearer of such challenge, are 
punishable by fine and imprisonment, according to the cir- 
cumstances of the c^fenoe ^ If this, ch^enge arises on ac- 
count of any money won at gaming, or tf any assault or afiray 
happra upon such account, the offender by statute 9 Ann. 
c. 14>. shall forfeit all his goods to the crown, and suffer two 
years’ impriscmment. (IS) 

IS. Of a nature very similar to challenges are libels^ libelli 
fomod^ which, taken in their largest and most extensive sense, 
signify any writings, pictures, or the like, of an immoral or 
illegal tendency ; but, in the sense under which we are now 
to consider them, are malicious defamations of any person, 
and especially a magistrate, made public by either printing, 
writing, signs, or pictures, in order to provoke him to wrath, 
or expose him to public hatred, contempt, and ridicule*. 
The direct tendency of these libels is the breach of the 
public peace, by stirring up the objects of them to revenge, 
and perhaps to bloodshed. The communication of a libel 
to any one person is a publication in the eye of the law * : 
and therefore the sending an abusive private letter to a man 
is as much a libel as if it were openly printed, for it equally 
tends to a breach of the peace For the same reason it is 
immaterial with respect to the essence of a libel, whether the 
matter of it be true or fdse^ ; since the provocation, and not 
(he falsity, is the thing to be punished criminally : though, 
doubtless, the falsehood of it may aggravate it’s guilt, and 
enhance it’s punishment. In a civil action, we may remem«> 
^ber, a libel must appear to be &lse, as well as scandalous ^ ; 
for, if the charge be true, the plaintifiT has received no private 
injury, and has no ground to demand a compensation for 
[ 151 ] himiKl^ whatever offence it may be against the public peace: 
and therefor^ upon a civil action, the truth of the accusadon 

« 

' 1 Hawk. P.C. e.6S. { 3. SI. 63.815. Po|di.l3». IHawk. P.C e.78. 

* Itid. e.7S. i l,% {11. 

> lfoor.818. ’ Moor.687. SKepASS. llMad.99. 

<■ S Brawn. 181. lSB.p.S5. Hob. ^ So. Voilll. pog.lSS. 


(IS) It fa in£ctable .fao to ewfanroar to profokt anoAer to tmd • 
dHdienge, being an attemfit to prociuc another to comiBit a ofadmnemor. 
Air.jnB fyd, <Eait,«S*. 
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may be pleaded in bar of the suit. But, in a crimintd prose- 
cution, the tendency which all libels have to create ^mo- 
sities, and to disturb the public peace, is the whole dW the 
law considers. And, therefore, in such prosecutions, the 

f ^ 

only points to be inquired into are, first, the making or pub- 
lishing of the book or writing ; and, secondly, whether the 
matter be criminal: and,* if both these points are against the 
defendant, the ofience against the public is complete. The 
punishment of such libellers, for either making, repeating, 
printing, or publishing the libel, is fine, and such corporal 
punishment as the court in it’s discretion shall inflict ; regarding 
the quantity of the offence, and the quality of the offender *.(14) 
By the law of the twelve tables at Rome, libels,, which affected 
the reputation of another, were made a capital offence : but, 
before the reign of Augustus, the punishment became corporal 
only y. Under the emperor Valentinian * it was again made 
capital, not only to write, but to publish, or even to omit de- 
stroying them. Our law, in this and many other respects, 
corresponds rather with the middle age of Roman juris- 
prudence, when liberty, learning, and humanity, were in 
their fall vigour, than with the cruel edicts that were esta- 
blished in the dark and tyrannical ages of the antient decern^ 
virij or the later emperors. 

* 1 Hawk. P.C. c. 73. § 21. 

— Quinetiam let 

Poenaque lata^ male quae noUet carmine qaenquam 

DescrUn vertere modum Jormidine fusds. Hoa. ad AugASl* 

* Cod, 9. 36. 


(14) By the 6oG.3. and lG.4. c. 8., for the more effectual prevention 
and punisliinent of blasphemous and seditious libels, it is enacted, that 
where the libel tends to bring into hatred and contempt the person of hb 
majesty or the regent, or the government and constitution of the united 
kingdom as by law established, or either house of parliament, or to excite 
his miyesty *8 subjects to attempt the alteration of any matter in church or 
state as by law established, otherwise than by lawful means, the judge on 
conviction, or the court on judgment by default, may order the seiaure of 
all copies of the libel in the possession of the defendant, or of any person 
for his use, named in the order ; the copies so smzed are to be rr^uroed 
free of ail expence, if the judgment be arrested or reversed, othiwvise to 
be disposed of according to the direction of the court. 

And if any person having been l^ally convicted of the oompodfion, pub- 
lication, he, of sadb a libel, shall be a second time convidted of the same 
odenee^ be may be bamslied fh>m the united kingdom, and all parts 
of his nu^esty’s doBiioiotts, for sia^teim of yeain*as the court sbattm^* 
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1h this and the other instances ^hich we have lately con- 
sidered, where blasphemous, immoral, treasonable, schisma- 
tical, seditious, or scandalous libels are punished by the 
En^ish law, some with a greater, others with a less degree of 
severity ; the liierty of the press^ properly understood, is by 
no means infringed or violated. The liberty' of the press is 
indeed essential to the nature of a state ; but this consists 
in laying no previous restraints upon publications, and not in 
freedom from censure for criminal matter when published. 

152 ] Every freeman has an undoubted right to lay what sentiments 
he pleases before the public : to forbid this, is to destroy the 
freedom of the press : but if he publishes what is improper, 
mischievous, or illegal, he must take the consequence of his 
own temerity. To subject the press to the restrictive power 
of a licenser, as was formerly done, both before and since the 
revolution % is to sutyect all freedom of sentiment to the pre- 
judices of one man, and make him the arbitrary and infallible 
judge of all controverted points in learning, religion, and go- 
vernment But to punish (as the law does at present) any 
dangerous or offensive writings, which, when published, shall 

* The art of printing, soon after it’s (Scobell. L 44. 134. ii. 88. 280.) Issued 
introduction, was looked upon (as well their ordinances for that purpose, found* 
in England as in other countries) as ed principally on the starchamber de* 
merely a matter of state, and subject creeof 1637. In 1662 was passed the 
to the co&don of the crown. It was statute 13 & 14 Car. II. c. S3., which 
therefore regulated with us by the king’s (with some few alterations) was copied 
proclamatioiis, prohibitions, charters of from the parliamentary ordinances. This 
priTi^eges aa4 of licence, and finally by act expired in 1679, but was revived 
the decrees of the court of starchamber; by statute Ijac.ll. c. 17. and continued 
wbkh limited the number of printers, till 1692. It was then continued for 
and of presses which each should em* two years longer by statute 4 W. & M. 
jlpy, and prohibited new publications, c.24i,but though frequentattempts were 
unfe ss previously approved by proper made by the government to revive it, id 
lieenseia. On the demolition of this the subsequent part of the reign, (Com. 
odious jurisdiction in 1641, the long Jonm. 11 Feb. 1694, 26 Nov. 1695, 
parliament of Charles L, after their nip. 22 Oct. 1696, 9 Feb. 1697, 31 Jan^ 
tore with that prince, assumed the same 1698,) yet the parliament resisted it so 
powers as the starchamber exercised strongly that it finally expired, and the 
with reflect to die lioenring of books j press became properly f^, in 1694 } 
and in 1643, 1647, 1649, and 1652, and hat ever since so continued. (15) 


(13) It was in cotuiequence of the ordinance passed in 1645, that Milton 
piiMidied his Areopagitica, or speech for the liberty unlicensed prliHiiig, 
one of the most moderate yet most doqtient and aide of bk pcdhieal works, 
and one of the most splendid compodtioni in the language* 
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on a fiiir and impartial trial be adjudged of a pernicious teii- 
dency^ is necessary for the preservation of peace and kood 
order) of government and religion» the only solid foundraons 
of civil liberty. Tbusihe will of individuals is sdll left free; 
the abuse only of^thA free will is the object of legal punish- 
ment Neither is any restraint hereby laid upon freedom of 
thought or inquiry : liberty of private sentiment is still left ; 
the disseminating) or making public, of bad sentiments, de- 
structive of the ends of society, is the crime which socie^ 
corrects. A man (says a fine writer on this subject) may be 
allowed to keep poisons in his closet, but not publicly to vend [ 15 
them as cordials. And to this we may add, that the only 
plausible argument heretofore used for the restraining the just 
freedom of the press, that it was necessary to prevent the 
daily abuse of it,’’ will entirely lose it’s force, when it is 
shewn (by a seasonable exertion of the laws) that the press 
cannot be abused to any bad purpose, without incurring a 
suitable punishment: whereas it never can be used to any 
good one, when under the controul of an inspector. So true 
it will be found, that to censure the licentiousness, is to main- 
tain the liberty of the press. (16) 


(16) The ofience of libel often involves such important considerations^ 
that the public attention is very naturally drawn to the proceedings of 
courts of justice in the trial of it ; at the same time it has something so 
peculiar in its nature, that it is equally natural to find difficulties in 
making them satisfactory or intelligible in all respects to ordinary minds. ~ 
One of the most disputed points on the subject, early in the last reigd, 
was the extent of the province of the jury. The general practice bad 
been for a long series of yeaiv, to consider the criminality of a paper 
charged to be a libel, as a question of pure law, which the judge was to lay 
down to the jury; and it was contended that this was the most favourable 
course for the defendant, because the qu^don of criminality roust then be 
either on the record, or in the direction of the judge, and of course always 
subject to reconsideration for the defendant by writ of error, or on motion 
for a new trial. In fact, however, it was attended with this heavy dis- 
advan^ge to him, that wherever the publication and the meaning of the 
piq)er as chaiged, were found against him, he was almost umformly oon* 
victed in the first instance, for the veiy reason that such conviction was so 
reviewabie. I think this ffict, and the reason for it, may both be inferred 
fmm the answer of the judges to the third question put Ity the lords in 
1790, in the course of the debates on Mr. Fox*8 Libel The question 
is, *^Supposlng the publication dearly proved, and the iimooence of the 
paper «t dfttrfy it it competnit for the jn4ge to recommend a 

verdict 
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V’irdict of Not guilty ?** The antwer U in the affirmative ; ^ but (they add) 
no case has occurred in which it would have been in sound discretion fit 
for a judge^ sitting at mit priui, to have given such direction or recom- 
mfmdation to a jury.” And the course of arguiifen|« which follows, is, that 
even in apparendy the clearest cases the judge wrong, and there- 

fore the safe course for him b that which leaves his 3ii%c^#n open to review. 
It b obvious that thb was full of practical hardship to defendant, and that 
it was a declining from that proper responnbility in the judge, which the 
public has a right to expect, and without which trials at nisi prius in ge- 
neral would lose half their value. 

In 1771, after the trial of Mr. Almon, for the republicatioii of Junius, a 
Inll drawn by Mr. Burke, was brought into parliament to setde thb im- 
portant pmnt. It was, however, thrown out ; and it is singular enough that 
Mr. Fox was in the majority ; because in 1791, he himself brought in a bill 
almost in terms the same, which was finally passed in 1792, and is com- 
monly known by his name. It is both declaratory and enacting; by 
sect. 1. the jury in all cases of informadorf or indictment for libel may find 
a general verdict of guilty or not guilty, upon the whole matter in issue, 
and are not to be required the court or judge to find a verdict of 
guilty merely on proof of the publication, and the sense ascribed to the 
paper in the information or indictment. The second and third sections, 
provide that the court or judge, according to their or his discretion, shall 
give thrir or hb opinion and directions to the jury on. the matter in issue; 
and that the jury may, if they please, still find a special verdict, as in other 
criminal cases. The fourth section provides that the defendant may still 
move in arrest of judgment, if convicted, as before the passing of the act 
52 G. 7. c. 60. 

The biii passed without much difference of opinion in the commons ; in 
the lords there was more opposition ; and Lords Thurlow and Kenyon 
amcnig others, signed a protest against it, as ** subverting a fundamental 
and important principle of English jurisprudence.** But in the arguments 
OK both sides there was no dispute as to the constitutional province of the 
jury, as to fact dbtinct from law : . the opponents asserted that the crimi- 
of a paper was matter of law, and, that granted, their conclusion 
^followed of course. The advocates of the bill denied the aecond pro- 
position, and said that the criminality was a question of fact and law 
inseparably united, and then contended that the ^st proposition did not 
iqiply to any case in which the fact and the law could not be separated ; 
and that in all such cases the jury, though they might receive advice from 
the court, were by the constitution the sole judges. 

One remade more seems proper to be made : the advocates of the bill 
both in and out of pariiament (and no one more powerfully than Its 
real author, the late lord Erskine), uniformly contended that it was to pre- 
vent and not to produce an anomaly in the criminal law, and that their 
sole oitject was to give the jury the same power, and no other, in a trial 
formMd,ai in a trial for murder, llib should be a!wE 3 rt borne in mind, 
and so long as it b, the Mil will productive of* great benefit ; but 
the object of the bill b very easily mbrepretented, for the bill itsMf rests 
upon a somewhat subtle proporition; and it b not to he wondered at, if 

juries 
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juries have been sometimes penuaded that in cases of libel th^ were 
vested with new and extraordinary powm, while, in the wor^ of John 
LObum, the judge was reduced to a mere cypher. Wherever tbli hap- 
pens, the bill is indireg^yithe source of much mischief. 

Sm the Jinn. I^g. v^jn.^.vii. v.34. pt.S. p.*69. Parliamentary History, 
V. 29. pp. 551. 59fii 72d.^(%. But the question cannot be fully understood 
without reference to afi the proceedixqp in the trial of the dean of 
St. Asaph. 
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CHAPTER THE TWELFTH. 


OF OFFENCES against PUBLIC 

TRADE. 


/^FFENCES agunst public trade, like those of the pre- 
ceding classes, are either felonious, or not felonious. Of 
the first sort are. 


1. OWI.INO, so called from its being usually carried on in 
the night, which is the offence of transporting wool or sheep 
out of this kingdom, to tiie detriment of its staple manufiic- 
ture. This was forbidden at common law *, and more par- 
ticularly by statute 11 Edw. III. c.l. when the importance of 
our woollen manufiicture was first attended to ; and there are 
now many later statutes relating to diis offence, the most 
useful and principal of which are those enacted in the reign 
of .queen Elizabeth, and since. The statute 8 Eliz. c. S. 
makes the transportation of live sheep, or embarking them 
;4m board any ship, for the first t^fence forfeiture of goods, 
and imprisonment fer a year, and that at the end of the year 
the left hand shall be cut off in some public market, and 
shall be there nailed up in the openest place ; and the ^ond 
offence is felony. The statutes 12(W. 11. c.d2. and 7& 
8 W. IIL C.28. make the exportation of wool, sh^p, or ful- 
ler’s earth, liable to pecuniary penalties, and the forfmture 
the interest of the ship and cargo by the owners, if privy ; 
and confiscation of goods, and three years’ imprisonment to 
the nmster and all tire marineis. the statute 4 Oeo. 1. 

C.11. (amended and fiuther enforced by IS Oeo. II. c.81. and 

* Ifir. c. 1. 1 8. 
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19 Geo. II. c.Sl^') makes it tna^jortation for seren veara. ^ 
the penalties be not paid. (1) 

2. o£fence of importing goods without 

paying the duti^'l^posed thereon by the laws of the customs ^ 
and excise, is £n mence generally connected and carried on [ 1 
hand in hand with the former. This is restrained by a gr^ 
variety of statutes, which inflict pec'uniaiy penalties aild sei- 
sure of the goods for clandestine smuggling; and affix the 
guilt of felony, with transportation for seven years, upon more 
open, daring, and avowed pmctices : but ihe last of them, 

19 Geo. II. C.34*., is for this pupose instar omnium; for it 
makes all forcible acts of smuggling, carried on in d^ance 
of the laws, or even in dii^guise to evade them, felony without 
benefit of clergy : enacting, that if three or more persons shall 
assemble, with fire-arms or other offensive weapons, to assist 
in the illegal exportation or importation of goods, or in rescu- 
ing the same after selsure, or in rescuing o&nders in custody 
for such offences ; or shall pass with suqh goods in disguise ; 
or shall wound, shoot at, or assault any officers of the revenue 
when in the execution of their duty ; such persons sjiall be 
felons without the benefit of clergy. As to that branch of 
the statute, which required any person, charged upon oath as 
a smuggler, under pain of death, to surrender himself upon 


(l) These and several other statutes on the same were repealed 

by the 28 G. 3. c.38., which has itself in several points been alter^ and 
p&rtly repealed by subsequent statutes. By it the exportafion of live sheep^ 
the breed of Great Britain or the adjacent islands, other than wethers 
shipped for food, is punishable by forfdture of the animals and the vessel 
carrying them, for the benefit of the seizer j besides which, the exporter, 
his aiders, abettors, procurers, and comforters shaU forfirit for eveiy 
sheep, Ac., and suffer solitary imprisonment for three months, and further 
until the fine be paic^so as the whole imprisonment does not exceed twelve 
calendar months. For every subsequent offence, the forfeiture is SL fot 
each sheep, and a like imprisonment for six calendar months, and until 
such forfeiture be paid ; but the imprisonment for non-payment of the pe- 
nalty mus^not exceed two years ; the penalty to go to him who shall sue fer it. 
The exportafion of wool by the same statute is, for the first time, punished 
by a forfriture of 5$. for every pound of wool, or 50/. in the whol^ at ihe 
election of him who sues, with solitary imprisonment for three 
months ; fiur the second time, by the same pecuniary pesudflea^ a six 
months’ imprisonment, with sio^ar restrictions as to the length of the im- 
prisonment for non-payment of the pmudties, as before mentioned. 
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pi6dainBti<»i) it seems lo be expired ; u the subseqaent st»> 
totes which ccmtiotte the origiiud set to the present time* 
do in terms continue only so macK‘^<^ said act 4us relates 
to the pmMtment of the offeodem, aim4i^i|^ tHHeactraordi- 
naiy method of apprdiending or causing them to larrendm : 
and for olfenoes of this positive species, where punishment 
(tiKwgh neeessary) is rmtdered so by the laws themsdvm, 
whidi by imposing high duties on commodities increase the 
temptaticMi to evade them, we cannot surely be too cautious -in 
iidicting tile pmahy of ^th". (2) 


[ 156 ] S. Another offence against public trade is fraudulent 
hanknptqfi which was sufficiently spoken of in a former 

■> Sut S6Geo.II. C.32. 32Geo.II. ‘ See Vol. I. peg. 317. Beccar. 
Ceis. 4 Geo. ni. C.12. c.SI. 


(S) It is kipcMRUe within the limits of a note to give any thing approach- 
ing to an intdli^le abstract of the various punishments which are awarded 
under various statutes t6 diflTerent offences agmnst the laws of excise and 
eustoms. In a great number of Instances, severe penalties follow upon 
fuminaiy conviction ; of these it is proper to say, tluit their necessity can 
alone justify them, and that upon this principle these convictions are 
wateb^ with much jealousy by the controuling power of the king’s bench. 
With respect to the cases of capital punishments enumerated in the text, 
and the doubt therein expressed, the 19 G. 7. c.e9. expressly dedared and 
enacted, that all the orders and directions relative to the surrender, pro- 
ckdmiog, ftc. of offenders were continued, and re-enactedby the several acts 
of continuance, and might be lawfully exercised and iMed accordingly. 
However, the important statute now to be regarded on tfab subject is the 
52 G.S. c. 145., which bri^ within benefit of cleigy all the cafu^ oiencea 
against &e revenue laws, except those which it afterwards enumeratesv 
Tliete may be dhrided into two classes ; the first includes the minor oienoes 
of aisttting in illegal exportation, running, relanding, rescuing, fic., but 
these, in order to be eafntally punished, must have been committed by 
Aree or more persons armed with fire-ams, or other of^nve weapons ; 
the second indudes the o£^ce of any person maliciously shooting at or 
upon any uessd or boat of his majesty’s navy, or in the serrice of the eos- 
toms or excise within certain ^leciM lintits, or within thesame lindls 
Hdootiy shooting at, auuming, or dangenemsiy wounding uny officer of 
hk mif}esty*s nufitary or naval forces^ or of the customs or exdse^ or any 
pdfon ai^ng hhn in thetiue exectttkm of hu duty under ai^fevemte act, 
ot^ lbr the preventtoii of mmigij&ag. Tins danse compeehoidf mders 
oni Aitlors. The provisions reipeeting the sur re nde r upon prodamafloti 
Upturn diarged upon oatiiwith any tif timse oflboees acedmilar to 
Aom iheationed in the text. 
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• volume ; I shall therefore now barely meatum the aeieral 
species of fhuid taken notice of by the statute law;^m. the 
b^krupt’s neglect t^ afinrendering himself to Ins crwtors; 
his non*«enformi^«tb tiie directions of tbe several statutes ; 
fais concealing or embezzling his effects to the yakie of Wh ; 
and his withholding any books or writings with intent to de- 
fraud his creditors : all which the policy of our commereial 
country has made felony without benefit of clergy (S) And 
indeed it is allowed by such as are the most averse to the in- 
fliction of capital punishment, that the ofience of fimudulmit 
bankruptcy, being an atrocious species of the crimen JaUif 
ought to be put upon a level with those of forgery and &lsify- 
ing the coin And, even without actual fraud, if the bankrupt 
cannot make it appear that he is disabled from paying his debts 
by some casual loss, ^le shall by the statute 21 Jac. I* be 
set on the pillory for two hours, with one of his ears nailed 
to the same, and cut off. To this he^ wK may also subjoin, 
that* by statute 32 Geo. II. c.28. it is felony, "punishable by 
transportation for seven years, if a prisoner, charged in exe- 
cution for any debt under 100^., neglects or refuses bn de- 
mand to* discover and deliver up his effects for the benefit 
of his creditors. (4<) And these are the only felonious of- 
fences against public trade ; the residue being mere misde- 
meshors ; as, 

4. Usury, which is an unlawful contract upon the loan 
of money, to receive the same again with exorbitant increase* 

^ See Vol.IL‘^^ag.481,482. ^ Beccar. cb.32. 

^ 8tat. 5 Geo. II. c.30. 


(3) The 5G.2. €.30., and all the other bankrupt laws, stand repealed 
from the 1st day of May, 1825, by the 5G.4..C.S6. (seeVoLlI. c.31.} By 
the 108th section of this act, it is madeja felony liable to the punishment 
df transportation for life, or any term of years not less than seven, or of 
imprisonment with or without hard labour for any term not eaoeeduig 
seven years, «for a bankrupt not to surrender^in due time and after due 
notice, to refuse to be examined by the commisuoners, not to diseover or 
deliver up all his real and personal estate, the manner of dh^osal of it^ or 
the botdcs, &c. relating thereto ; or to remove or embezzle any part thereof 
to the Value of 10^, or any books, ftc* rdating thereto, widi intes^ to de-> 
fraud hii creditors. 

(4j See Yol. 111. p. 416. n. 7. Ihis mm of lOOl. hf, by SSG. 5. 
perpetual by 39G. 3. c.50.) extended to 300l. 
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Of ^lis also, we had occasion to discourse at large in a former 
volume We there observed diat by statute 37 Hen. VIII. 
C.9. the rate of interest was fixed a^Ol. cent, per annum, 

' which the statute IS Eliz. c.8. confirms: uid cvdmns that 
•all brokers shall be guilty of a praemunire that transact-any 
contracts for more, and the secnrities themselves shall be 
[ 1.57 ] void. The statute 21 Jac.l. c. 17. reduced mterest to eight 

cent,} and, ithavmg been lowered in 1650, during die usurp- 
ation, to sixyvr cent. (5), the same reduction was* re-enacted 
after the restoration by statute 12 Car. II. c.lS. ; and lasdy, 
the statute 12 Ann. st2. c.l6. has reduced it to five per cent. 
Wherefore not only all contracts for taking more are in them- 
selves totally void, but also the lender shall forfeit treble the 
money borrowed. Also, if any scrivener or broker takes more 
than five shillings per cent, procuration-money, or more than 
twelvepence for making a bond, he shall forfeit 20/. with costs, 
and shall suffor id^risonment for half a year. And by statute 
' 17 Geo. III. C.26. to take more than ten shillings per cent, for 
procuring any money to be advanced on any life-annuity, is 
made an indictable misdemesnor, and punishable with fine and 
imprisonment: as is also the ofience of procuring or soliciting 
any infont to grant any life-annuity ; or to promise, or other- 
wise engage, to ratify it when he comes of age. (6) 

S . Cheating is another offence, more immediately against 
public trade ; as that cannot be carried on without a punc- 
tilious regard to common honesty, and faith between man 
« and man. Hither therefore may be referreilH^at prodigious 
multitude of statutes, which are made to restrain and punish 
deceits in particular trades, and which are enumerated by 
Hawkins and Bum, but are chiefly of use among the traders 
themselves* The ofience also of breaking the assise of* bread, 

> See Vol.ll. pag.455, Itc. 


(5) The reduction took placein 1651. See Scobell, 174. Inie preamble 
of the ordinance attnbutes the necefsi^ of it to the decreased value of 
kttid and merchandize, and the general want of money fSdt by the landed 
mui tnafing interest. 

( 0 ) This statute was repealed by the 550.3* c.141.; but the repeating 
statute, contains dauses in the same terms with those abstracted in the 
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or the rules laid down by the law, and particularly by the 
statutes 81 Geo. II. c.S9. 8 Geo. III. c.ll. and 13 ilL 
C.6S. for ascertaining it’s |irice in every ^ven quanliQr, is re- 
aadble to lU hpiiof^ngp): as is likewise in a peculiar 
manner the offence of selling by fake *weights and measures: the 
standard of which/ fell under our consideration in a former 
volume The punishment of bakers’ breaking the assis^'was 
antiently to stand in the pillory, by statute 51 Hen. III. st6., 
and for brewers (by the same act) to stand in the tumbrel or 
dungcart ' ; which, as we learn from domesday book, was the 
punishment for knavish brewers in the city of Chester so early 
as the reign of Edward the confessor. “ Malam cerevisiam 

faciens^ in cathedra ponebatur (8) But now the [151 

general punishment for all frauds of this kind, if indicted (as 
they may be) at common law, is by fine and imprisonment : 
though the easier and more usual way is by levying on a 
summary conviction, by distress and sale, the forfeitures 
imposed by the several acts of parliament. Lastly, any de- 
ceitful practice, in cozening another by artful means, whether 
in matters of trade, or otherwise, as by playing with false 
dice, or the like, is punishable with fine, impristaiment, and 
pillory And by the statutes S3 Hen. VIII. c. 1. and 
SO Geo. II. 0.24- if any man defrauds another of any valu- 
able chattels by colour of any false token, counterfeit letter, 
or false pretence, or pawns or disposes of another’s goods 
without the consent of the owner, he shall suffer such punish- 
ment by imprisonment, fine, pillory, transportation, whipping, 
or other corporal pain, as the court shall direct. (9) 

^ See VoKI. peg.274. i SelcL Ut. of hon. 8.2. c.S. § S. 

* 3 Inst. 219. k 1 Hawk. P.C..C.71. 8.3. 


(7) See Burn’s Justice, v.i. pp. 301. 363. ed. 25. The important statutes 
on this subject now are the 1 & 3G. 4. c.50. for the kingdom at large ; and 
the 55 G. 3. c.xcix. (Local Act), as altm^ and amended by the 59 6.3. 
c.cxxvii. (Local Act), for the city of London, and within ten miles of the 
Royal Exchange. The weight and materials of bread are by these acts 
put under very strict regulations. 

( 8 ) JiU fuaiuor soiidoi dahei prapasUit. 

(9) The clauses of the 30G.2. c.24., which relate to the pawning of 
another^t goods without the consent of the owner, are virtually repeded 
by the general pawnbroker’s act, 39 &40G.3. c*99. (see Vol. IL p. 452.) 
Which punishes the oflfence summarily by forfeitures and imprisonmeirt in 
case of non-payment ; the same statute also punidies summarily foe fbrg* 

NS. 
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B. ol^oe the market is also an o^^nce 

n^mint public trade; This, which (as well as the two M* 
Ibariiig) is also an dOfoace at common law was deseribed 

^ I Hawk. p.O. a.dO« 8.1s ^ 

V*' » . , 

.... - . 

^ I *■! Will. I . „ mm„ 

log any pawnbroker’s memoiranduni or ticket* The statotes ofHaii. 8. and 
G.8., extended as the latter is by tbe 52G.5. c.64.yform a yery important 
head at our criminal law, upon which numerous decisions have taken place. 
The first of these provides for tbe ofience of deceitfully getting possession 
of other persons* money, goods, chattels, jewels, or other things, by means 
of any false token, or counterfeit letter made in any other man’s name. 
The neceirity for this and the succeeding statutes arose from a principle in 
the law as to larceny, which will be noticed more fully bcreaf^r, that 
wherever the owner of goods delivered them to another, and intended by 
the dehvery to part not merely with the possession but the property of 
them, no larceny was committed by the person so receiving them, what- 
ever fraudulent means he had used to prevail on the owner so to do. It 
should therefore be always borne in mind, that these statutes apply only to 
cases of such deliveiy; for without this caution , we shall be apt to con- 
found cases under them with cases of larceny at common law. The words 
of the statute of Hen. 8. are confined to goods, fire, obtained by means of a 
teken, which must be some real vitibie mark or thing (as a key, or ring>, 
calculated to gain the party using it some additional credit beyond his own 
assertions ; or a letter, which roust bIso be made in the name of a third 
person. This statute, thus expounded, was a very inadequate security 
against fraud ; the statute of G. 2., therefore, extends to goods, fire, ol^ 
tained by any false pretence with intent to cheat. These words are very 
general, and there to been some doubt as to the extent in which they are 
to bejinderstood ; but it seems now to be determined that they are not 
to be restrained in their operation, but that wherever the pretence is false, 
and the money or other thing obtained by that pretence, the case is within 
the statute. Thus, where a Count V. told Sir T. B. that he was entrusted 
by tile Due de Lauxun to take some horses from Ireland to London, and 
that he had been detained so long by contrary winds tliat his money was 
spent, by which representation (being entirely fictitious) Sir T. B. was in- 
duced to advance him money ; tbe case was held to be within the statute, 
iuad the defendant was sentenced to hard labour (3 T. R. 104.). And this 
case wcHild have been equally so, if the story had been only false in part, 
supposing the false part had been tbe material inducement to part with 
tbe mon^. For it most commonly happens, that a false pretence is a 
matter made up of some truth as well as some falsehood, the former used 
as the vehicle ofthe latter. The object of tbe 52G.3. c.64. was to extend 
the protection of the statute of G.2. to corporate bodies, and to cases 
where not merely mon^, goods, fire, were obtained, but bonds, Inlis, bank 
notes, or any other security, or wammt for the jmyroei^ of money, or de* 
Bwy of goods. On this sul^ect, gmimlly, I cannot do better dm refer 
riieattideait to tbe case of the King v. Young and others, aT. R. 98., and 
uBmtU P. C. c. xviii. s. 8., or 2 Riits. P. C. 1385. 
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by Btatote ^ & 6 £di«r, VI. c.li'. t6 be the bnybi^ or eoQtrac<# 
iiilp any merehandigie or victual coming in the way 10 
market ; or dUsuading persmia iram brii^ng their g^>da or 
proyisicms there; or '{lersuading them to enhance the prieCf 
when there : any of whi^ pracdces make the market dearer 
to the &ir trader. 

7. Regratins was described by the same statute to be tba 
buying of .corn, or other dead victual, in any market, and se& 
ing it again in the same market, or within four mil^ of the 
place. For this also enhances the price of the provisuma, as 
every successive adder must have a successive profit. 

S. Engrossing was also described to be the getting into 
one’s possession, or buying up, large quantities of com, or 
other dead victuals, with intent to sell them again. Tills 
must of course be injurious to the public, by putting it in the 
power of one or two rich men to raise the price of provisions 
at their own discretion. And so the total ei^rossing of any C 
other commodity, with intent to sell it at an unreasonable 
price, is an ofience indictable and finable at the common 
law And the general penalty for these thrd^i^fenoes by 
the common law (for ell the statutes couceming them were 
rqiealed by 12 (jeo. III. c.71.) is, as in other minute mlsde- 
mesnors, distretionary fine and imprisonment ”* Among the 
Romans these offences and other mal-practices to raise the 
prke of provisions, were punished by a pecuniary mulct. ^ 

Poeiia viginti aureorum statuitw' adversus eum^ qui conira 
‘‘ annonam Jecerit^ societatanve coierit quo annona carior 

9. Monopolies are much the same oiSence in other 
Inraiiches of trader that engrossing is in provisions (10); 
being a licence or privilege allowed by the king for the sole 
buying and selling, making, working, or using of any thing 

« CraCar, 232. ® 48. 12. 2. 

1 Hawk.P. C. C.80. 8.3^ • 

t * 

(10) Hawkins states the difierence to be only in this, that moiH^ly is 
by patent (jxrb the king, and engrossing by the act of the auljeet betweeii 
party and party. PI. C. l* c. 79. 


M 4> 



BooqC IV 


; whmby the^subject in general is restrained from 
Jjbea^ of mmufiicturing or trading which he had be** 
^ .These had be^ carried to an enormous hei^t during 
^ reign of queen iSmbeth ; and were heavily complained 
liof by sir Edward Coke % in the b^^inning of the reign of 
king James the first : but were in great measure remedied by 
statute 21 Jac* L a3« which declares such monopolies to be 
contrary to law imd void ; (except as to patents, not exceed* 
ing the grant of fourteen years, to the authoss of new inven* 
tiqns ; and excqit also patents concerning prindng, saltpetre^ 
gunpowder, great ordnance, and shot ;) and monopolists are 
punished wiUi the forfeiture of treble damages and double 
costs, to those whom they attempt to disturb ; and if they 
procure any acticm, brought against them for these damages, 
So be stayed by any extra-judicial order, other than of the 
court wherein il is brought, they incur the penalties of prae-- 
mumre^ Combinaitions also among victuallers or artificers, to 
raise the price of provisions, or any commodities, or the rate 
of labour, are in many cases severely punished by particular 
statutes; and in general by statute 2&SEdw.VL c.l5. with 
^ the forfeiture of 10^ or twenty-one days’ imprisonment, with 
an allowano^ of only bread and water, for the first offence ; 
20/« or the pillory, for the second ; and 40/. for the third, or 
C 160 ] else the pillory, loss of one ear, and perpetual in&my. (11) In 
the same manner, by a constitution of the empefr>r Zeno % all 
monopolies and combinations to keep up the price of mer- 
cham&e, provisions, or workmanship, were prohibited upon 
pain of forfeiture of goods and perpetual banishment*. 

10* To exercise a trade in any town, without having pre- 
viously served as an apprentice for seven years*, is looked 
jipantobe detrimental to public trade) upt>n the supposed 
want suffici^ skill in the trader : and therefore is punished 
by statute 5 EUz. c. 4.. with the forfeiture of fer^ shillings by 
the month. (12) 

* 1 lltwI^P.C C.79. ' Coi.4. 59.1. 

<3111*1.181. • 8*e Vol.1. pi(t.4S7. 


(11) TbMttstutsuKpealed by 5G.4.C.95. See ante, p. 187. n. 
(IS) This U repealed 1^ S40.5. c.96. 
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1 1. Lastly, to preveat the destruction of our home mar 
no&ctures by tran^orting and seducing our artists to settle 
abroad, it is provided by statute 5Geo.I. c.27« that'such 
as so entme or seduce them shall be fined [any sum not ex- 
ceeding} 100/. and be imprisoned three months-: and for the 
second ofoince shall be fined at discretion, and be imprisemed 
a year : and the artificers, so going into foreign countries, and 
not returning within six months after warning given them by 
the British ambassador . where they reside, shall be deemed 
aliens, and forfeit all their lands and goods, and shall be in- 
capable of any lega(^ or gift. By statute 23Geo.IL c.13. 
the seducers incur, for the first ofience, a forfeiture of 500/. 
for each artificer contracted with to be sent abroad^ and im- 
prisonment for twelve [calendar] months ; and for the second, 
iOOO/. and are liable to two years imprisonment: and by the 
same statute, connected with 14 Geo.III. c.71., if any person 
exports any tools or utensils used in the silk, .linen, cotton, 
or woollen manufectures, (excepting woolcards to North 
America ‘,) he forfeits the same and 200/., and the obtain of 
the ship (having knowledge thereof) 100/.; and if any cap- 
tain of a king's ship, or officer of tlie customs, knowingly 
suffers such exportation, he forfeits 100/. and his employment; 
and is for ever made incapable of bearing any public office : 
and every person collecting such tools or utensils, in order 
to export the same, shall, on conviction at the assizes, [or 
quarter sessions,] forfeit such tools and also 200/. (IS) 

‘ StM. 15 Geo. III. C.5. 


(13) These statutes, and several later, which had been made in parso* 
ance of the same policy, so far as they relate to artificers gomg idtrosui, or 
the enticing them so to do, are now rqwalcd by the 5G.4. c.97. 
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CHAPTElt THE. THIRTEENTH. 

« 

OF OFFENCES against the PUBLIC 
HEALTH, AND the PUBLIC POLICE 
OR OECONOMY. 


T fourth species of ofilences, more especially aflecting 
the ccMumonwealth, are such as are against the public 
health of the nation; a concern of the highest importance, 
and for the preservation of which there are in many countries 
c|)e(^ ma^strates or curators appointed. 


, 1. The first of these offences is a felony ; but by the bles- 

sing of Providence for more than a century past, incapable 
of being committed in this nation. For by statute lJac.l. 
C.S1. it is enacted, that if any person infected with the plague, 
or dwelling in any infected bouse, be commanded by the 
mayor or constable, or other head officer of bis town or vill, 
to keep his house, and shall venture to disobey it,, he may be 
enforced, by the watchmen appointed on such melancholy 
occasions, to obey such necessary command : and, if any hurt 
misue by such ioforcement, the watchmen are thereby in- 
demnified. And farther, if such person so command^ to 
ctmfine himself goes abroad, and converses in company, if 
be has no plague sore upon him, he shall be punish^ as a 
vagabmd by whip|>ing, and be bound to his gc^ behaviour ; 
but, if he has any infectious sore upon him, uncured, he then 
shall be guil^ of felony. By the statute 26 Geo. II. c. 6. (ex- 
phuned and amended by 29 0^.11. c.8.) the method of per- 
fonning quarantine^ or forty days’ probation, by ifoips cominir 



18. 


WIRINGS. 


1^ 

or havii^ the pl^(ue cm board snd ctmcealiBg’ are 
of felony without braefit of clei^. The same also 

attends persons esaqjing from the kuaretsy or [daoes wher^ 
quarantine is to be performed $ and officers and wat^men 
n^lecting- their duly ; and persons conv^ing goods w letters 
from ships performing quarantine. (1) 

9. A SECOND, but much inferior species of offence against 
public health is the selling*of unwholesome praoisions. To pre» 
vent which the statute 51 Hen.llL sti6« and the ordinance 
for bakers, c. 7. prohibit the sale of corrupted wine, conta* 
gious or unwholesome flesh, or flesh that is bou^t of a Jew ; 
under pain of amercement for the first offence, pillory fi>r 
the second, fine and imprisonment for the third, and abjura<« 
tion of the town for the fourth. And by the statute 12Car.IL 
C.25. § 11. any brewing or adulteration of wine is punished 
with the forfeiture of 100/. if done by the wholesale mer- 
chant ; and 4*0/. if done by the vintner or retail trader. Tliese 
are all the offences which may properly be said to respect the 
public health. 

(l) The 45G.S. c.lo. and 46 G. 3, c.98. are the laws now in force for 
the regulation of quarantine. Many offences described in these statutes 
are punished by pecuniary penalties and imprisonment ; but it is felony, 
without benefit, of clergy, for any master knowingly to omit disclosing that 
he has toilched at any infected place, or has any infected person on board, 
or wilfully to omit, under such circumstances, the hoisting the yellow flag | 
it is also a capital offence for persons liable to perform quarantine to refuse 
to repair to the appointed place for performing it, or to escape from it | 
and for any officer of quarantine knowingly to permit any person, ship, or • 
goods to depart, or be conveyed fiom such place, without permission of 
his majesty, or to give a false certificate of the due perlbmlance of qua** 
rantine. Persons uninfectCKl who once enter a lasaret are laid under the 
same restrictions, and exposed to the same punishments, as those perform* 
ing quarantine there. It is also a capital offence to convey clandestinely, 
or conceal for such piupose, any letters or goods firom a ship in qua- 
rantine. 

By the common law, it is a nuisance to expose persons infected with 
contagious disorders in streets or places of public resort | and therefore, 
though it is not unlawful to inoculate with foe small^x, yet it must be 
done under such guards, and foe patimits afterwards so mamigedai not to 
endanger foe public health by foe communication of foe fosease. JR. v. 
VantandjUloj 4 M. & S. 73., and jR. v. Burnett^ 4M.dtS. STS* 

(2) By 1 W.&M. St. 1. C.34. 8*20., it is more generally fMrovi^d that 
every person selling wine by wholesale or retail, who shall adulterate tl^ 

or 
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last species of ofiences which especially affect the 
efnotnonwealth, are those agiunst the public pdice of oecorumjf. 
By the public police and oeconbmy I mean the due regula* 
don and domestic order of the kingdom : whereby the indi** 
yiduals of the state, like members of a well-governed femily, 
are bound to conform their general behaviour to the rules of 
propriety, good neighbourhood, and good manners ; and to 
be decent, industrious, and inofiensive in their respective 
stations* This head of ofiences must therefore be very mis- 
cellaneous, as it comprises all such crimes as especially affect 
public society, and are not comprehended under any of the 
four preceding species* Hiese amount, some of them to 
felony, and others to misdemesnors only. Among the for- 
mer are, 

1. The ofl^ce of clandestine marriages : for by the statute 
26 Geo* II. c. 33. 1 « To solemnize marriage in any other place 
besides a church, or public chapel wherein banns have been 
usually published, except by licence from the archbishop of 
[ 166 j Canterbury ; — and, 2. To solemnize marriage in such church 
or chapel without due publication of banns, or licence ob- 
tained from a proper authority ; — do both of them not only 
render the marriage void, but subject the person solemnizing 
it to felony, punished by transportation for fourteen years : 
as, by three former statutes *, he and his assistants were sub- 
ject to a pecuniary forfeiture of 100/. 3. To make a false 

entry in a marriage register ; to alter it when made ; to forge, 
or counterfeit such entry, or a marriage licence ; to cause or 
procure, or act or assist in such forgery ; to utter the same 
as true, kiiowing it to be counterfeit; or to destroy or pro- 
cure the destruction of any register, in order to vacate any 
marriage, or subject any person to the penalties of this act i 
all the^ ofiences, knowingly and wilfully committed, subject 
the party to the guilt of felony without benefit of clergy. (3) 

« 6^7 W.III. C.6. 7&8WJIL C.35. 10 Ann. c. 19. $ 176. 

cn* 1 ^ it adiilteratedy fliail forfrit 900l* for eadi oifencS, one half to the 
and the other to him who diall sue for it, and shall also be impri^ 
soned three months, 

(a) The asG.a. c.ss. is now repealedi and by 40.4. c.76., isi, id so- 
lemnize matrimony elsewhere than In a church, or such public ch^>el 

wherein 
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2* Another felcmious offence, with regard to this hidv 
estate of, matrimonyi is what some have corruptly <^led di- 
gamy, which properly signifies being twice marr^; but is 
more justly denominated polygamy^ or having a plurality of 
wives at onoe^ Such second marriage, living the fimner 
husband or wife, is simply void, and a mere nullity, by the 
ecclesiastical law of England: and yet the legislature has 
thought it just to make it felony, by reason of its beii^ so 
great a violation of the public oeconomy and decency of a well* 
ordered state. For polygamy can never be endured under 
any rational civil establishment, whatever specious reasons * 
may be urged for it by the eastern nations, the fellaciousness 
of which has been iiilly proved by many sensible writers: 
but in northern countries the very nature of the climate seems [ 
to reclaim against it it never having obtained in this part 
of the world, even from the time of our German ancestors, 
who, as Tacitus informs us % ** prope soli barbarorum sin* 

^ 3 Inst.SS. Bigamy, according to uncommon counterplea to claim of 
the canonists, consisted in marrying the benefit of clergy. {M,AOEd,XlL 
two virgins successively, one after the 42. Jlf. U Hen, JV, 11. 48. M. iS 
deatli of the other, or once marrying HeTuIV.S, Staundf.P.C. 1S4.) The 
a widow. Sudh were esteemed uica* ct^nitance of the plea was 

pable of ordef8,&c. ; and by acanon of declared by statute 18 Ed. Ifl. stS. 
the council of Lyons, A.J). 1274, held c.2. to belong to the court Christian, 
under pope Gregory X. were omni jiru like that of bastardy. But by «4 at. 

clericaU nwlnH, et coerdoni fori 1 Edw. VI. c, 12. §16. was de- 

aecularis addicti, (6 Decretal. 1. 12.) dared to be no longw an impediment 
This canon was adopted and explained to the claim of clergy. See Bal. 21. 
in England, by sUtute, 4 Edw. I. st,3. Dj^er, 201. 

C.5. and digamy thereupon became no « demor.Germ.lS. 

wherein banns may be lawftdly published, or at any other time than be- 
tween eight and twelve in the forenoon, except by licence from die arch- 
bishop of Canterbury ; 2d, to solemnize it without due publicadon of banns, 
unless by licence from a competent authority; or, 3d, to solemnize it ac- 
cording to the rites of the church of England, falsely pretending to be in 
holy orders, are all made felonies, punishable, if prosecuted within thme 
years from the commission of the odence, by transportation for fourteen 
years. And by the same act, ist, to insert in a register-bode any 
entry of any ^ing relating to any marriage ; 2d, to make, alter, or coun- 
terfeit, or assist in making, &c. any such entry, or any licmice of maniMe, 
or to utter the same as true, knowing it to he fidse; or, «di to destroy^ 
procufe the dertruction of any register4xK>k of marriafei, or any put 
thereof, with intent to avoid any marriage, or subject any person to any of 
die poirftieg of the statute, are made felonies punishable by traniportadon 

lUft lliva 
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wcmibm eMienit sura.^ It is therefore punished by 
both of imtient end modem Sweden with death *■. 
Und with us in Inland it is enacted by statute 1 Jac.I. c* 11. 
that if any person, being do afterwards many again, 

the former husband or wife being alive, it is felony; but 
within the benefit of clergy* The first wife in this case shall 
not be admitted as a witness against her husband, because 
she is the true wife ; but the second may, for she is indeed no 
wife at all and so vice versa^ of a second husband. This 
act makes an exception to five cases, in which such second 
marriage, though in the three first it is void, is yet no felony ^ 
1* Where either party hath been continually ah'oad for seven 
years, whether the party in England hath notice of the other’s 
bring living or no. 2. Where either of the parties hath been 
absent from the other seven years voithin this kingdom, and 
the remaining party hath had no knowledge of the other’s 
bring alive within that time. 3. W^here there is a divorce 
(or separation a mensa et thoro) by sentence in the ecclesias- 
tical court. 4. Where the first marriage is declared abso- 
lutely void by any such sentence, and the parties looted a 
vinculo. Or, 5. '\^ere either of the parties was under the 
age of consent at the time of the first marriage, for in such 
case the first marriage was voidable by the disagreement of 
either party, which the second marriage very clearly amounts 
to. But if at the age of consent the parties had agreed to 
the marriage, which completes the contract, and is indeed the 
real marriage; and afterwards one of them should marry 
again ; 1 should apprehend that such second marriage would 
be within the reason and penalties of the act. (4) 

^ Stiernh. dejure Sueon* LS* c. 2. ^ S Inst.89. Kcl. 27. 1 Hal. P.C. 

« 1 Ual. P.C. S93. 694. 


(4) It seems that by the old law, which for this purpose remained uo- 
touched by die is £.5., Ingamy was general, and special; the former 
embraced the cases which fail within the provisions of the statute of 
James, and the latter, some at least of those within jfs exceptions; 
the former were placed by the statute of E.a. under the eognisaiice of 
the bishop, the latter still remained to be tried by a jury. Thus if to 
tile coanter«plea of Ingamy, the prisoner replied that the first marriage 
was vrid beonise contracted wifoln the ^ of consent, ;and at fuM 
1 ^ ifisaffirmed, that issue was tried by the countiy. By the statute of 
and the c.67. s.!., this distinction is become unimportant ; 

thk Wter statute imiushes ofibaces wit^ the former in the same manner 




Cfa.lS. 


waoNos. 


16i 


S. A THIBD )ipe(^ ci fclody.a^inst the good <wd*r. and 
oeconomy Of the kbigdtMn, U ’ by idle soldiers and mtudmers ^ 
vanderii^ about the realm, or persons pretfcndiog so to be, 
and abudiw the name of that hohourable profesaon*. So^ ' 
a one not having a testunmiial or pass from a jnalice of the 
peace, limitin g the time of his passage, or exceedii^ die 
time limited for fourtemi days, unl^ he falls sick; or forging 
such testimonial ; is by statute S9 Eliz. c. 17. made guiliy -df 
felony without benefit of clergy. This sanguina^ law, thoi^ 
in pradice deservedly antiquated, still renuuns a disgrace to 
our statute-book : yet attended with this mitigadoa, that the 
offender may be delivered, if any honest freeholder or other 
person of substance will take him into his service, md he abides 
in the same for one year ; unless licensed to depart by bis 

employer, who in such case shall forfeit ten pounds (5). 

% 

4s Outlandish persons calling themselves J^yptians^ of 
gypsiesj are another object of the severity of some of our 
repealed statutes. These are a strwge kind of commonlvealth 
among themselves of wandering impostors and jugglers, who 
were first taken notice of in Germany about the beginning 
of the fifteenth century, and have since spread themselves all 
over Europe. Munster \ who is followed and relied upon 
by Spelman ^ and other writers, fixes the time of their first 
appearance to the year 1417; under passports, real or pre- 
t^ded, fircNu the emperor Sigismund, king of Hungaiy* 
And pope PiusIL (who died A*D. 1464) mentions them in 
his history as thieves and vagabonds, then wandering with 
their fomilies over Europe under the name of Zigari; and 

* 3 Inst. 85. ^ Coimogr, L3. * Gioa, 193. 

as persons convicted of grand or petit larceny, and a return fmm trans* 
portadon without lawful cause before the expiration of the term limited, 
is felony without benefit of defgy. See Staundf. Pl.C. 155. 

The prisoner nu^ be tried under the ^atute of James in the county in 
which, he Is apprehended ; and therefore Hawkins thinks that whm the 
second marriage, which is the offence, was celebrated beyond the seig still 
the party might be tried for it in England; but the princ^e that 

an c^fence committed out of the juiMicdon of the law, cannot be cog- 
nisalde by the law, is scarcely to be got over by mere infoenee; and it 
should be remembered beddes, that both the statutes of James L and 
Geoigein. begin, ^ If any person or persons witldn his majesty^s dmgainiaiis 
ofEi^andand WaleSiAc/’ Hawkins,!, c.42. 6.7. £)ast*spl.C«.c.xfi.a.Sl. 

(5) TbU statute was repealed liy the J9Q.5. c.5l. 
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lUbom he supposes to have migrated fn>m the country of 
2igif which neariy answers to the modem Circassia. In the 
ccunpass of a few years they gained such a number of idle 
* proselytes, (who imitated dfeir language and complexion, and 
betook themselves to the same arts of chiroman^, b^ing, 
and pilfering,) that they became troublesome, and even for- 
midifole to most of the states of Europe. Hence they were 
expelled from France in the year 1560 , and from Spain in 
1591 K And the government in England took the alarm 
much earlier: for in 1530 , they are described by statute 
^ Hen. VIIL c. 10. as outlandish people, calling themselves 
^6 ^ iBgyptians, using no craft nor feat of merchandize, who 

^ have come into this realm and gone from shire to shire and 
pl^ to place in great company, and used great, subtil, 
and crafty means to deceive the people ; bearing them in 
, hahd, that they by palmestry could tell men’s and women’s 
^fortunes; and so many times by craft and subtilty have 
deceived the people of their money, and also have com- 
mitted many heinous fidonies and robberies.” Wherefore 
they are directed to avoid the realm, and not to return under 
pain of imprisonment, and forfeiture of their goods and chat- 
tels : and upon their trials for any felony which they may 
have committed, they shall not be entitled to a jury de 
medietate Unguae^ And afterwards, it is enacted by statute 
1 & 2 Ph. & M« c. 4 . and 5 Eliz. c. 20 . that if any such per- 
scms shall be imported into this kingdom, the importer shall 
forfeit 401 . And if the i^yptians themselves remain one 
month in this kingdom ; or if any person, being fourtwn 
years old, (whether natural-bom subject or stranger,) which 
hath been seen or found in the fellowship of such i^ptians, 
or which bath disguised him or herself like them, shall re- 
■‘main in Uie same one month, at one or several times, it is 
felony without benefit of clergy : and sir Matthew Hale in- 
forms us that at one Sufiblk assises no less than thirteen 
gypsies were executed upon these statutes a few years before 
tte restoration. But, to the honour of our national humanity, 
there are no instances more modem than this, of <»rrying * 
these laws into practice (6). 

S DoAmm. aum. 1.300. ■ 1 H.L P.C. 67t. 

u .-iis nwn a ■ ■ ■ m ■ w , ■ . , n nha 

. (a) The 5Elit.c.90. wm rqtesled Iqr the 3SQ.s. e.St., and tiie ca- 

nital 
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5. To descend next to offences whose punishmwt k 
of death. Common misances are a species of olfepces aijainst 
the public order and oeconomical regimen of the state; Ming 
either th ^^i ng of a thbg to th# annoyance of all the king’s 
subjects, jl^he neglecting to do a thing which the aunmmi 
good requires™. The nature of common nusances, and their 
distinction from private nusances, were explained in the pre- 
ceding volume" : when we considered more particularly jAte [167 
nature of the private sort, as a civil injury to individuals. 
shall here only remind the student, that common nusances affe 
such inconvenient and troublesome offences, as annoy the 
whole community in general, and not merely some partict^ar 
person; and therefore are indictable only, and not action- 
able ; as it would be unreasonable to multiply suits, by giving 
every man a separate right of* action, for what damnifies him 
in common only with the rest of his fellow-subjects. Of this 
nature are, 1 . Annoyances in higfvways^ bridges^ and public 
riverSj by rendering the same inconvenient or dangerous fo, . 
pass, either positively, by actual obstructions ; or negatively, 
by want of reparations. For both of these, the person so 
obstructing, or such individuals as are bound to rq)air and 
cleanse them, or (in delault of these last) the parish [or coun- 
ty], at large, may be indicted, distrained to repair and 
amend them, and in some cases fined. And a presentment 
thereof by a judge of assise, &c. or a justice of the peace, shall 
be in all respects equivalent to an indictment® (7). Where 
there is a house erected, or an inclosure made, upon any 
part of the king’s demesnes, or of an highw’ay, or common 
street, or public water, or such like public things, it is pro- 
perly called a purprcsture **. 2. All those kinds of nusances, 

(such as offensive trades and manufactures) which when in- 
jurious to a private man are actionable, are, when detrimental 

« 

® 1 Hawk. P.qj 75.1. Co.Litt,277. firom the !FVefidi ' 

^ Vol.lII* pag.2l6\ pourjtrit^ an enclosure. 

^ Stat 7 C^.HI. C.42. 


^ pital punishment under l &2Ph.&M. c.4. by the l G.4. c. ua* s. 1. Gyp« 
sies are now considered and punished merely as rogues and vagabonds 
kinder the vagrant acts. See 5 G. 4, c. 85. 

(7) The 7 G.3. C.4S. is repealed by the 13 G,3. c.7e. (the general 
#ay act), which at s. 24. contains a similar provifion mth that stated in 
the text. 

■yOL. m 


o 
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to the .public^ punishable by public prosecution, and subject to 
according to the quantity of the misdemesnor : and par- 
tlcmlarly the keying of hogs in any city or market town is in- 
dictable as a public nusancp^S). S. All disorderlji^nw or oA?- 
houses^ bawify^houseSf gaming-houses^ stage p2qylipilicensed, 
booths and stages for rape-dancers^ mountebanksy and the like, 
are public nusances, and may upon indictment be suppressed and 
fioed ^ (9). Inns, in particular, being intended for the lodging 
receipt of travellers, may he indicted, suppressed, and the 
weepers fined, if they refuse to entertain a traveller with- 
a very sufficient cause : for tlius to frustrate the end of 
ih^ institution is held to be disorderly behaviour *( 10). 
Thus, too, the hospitable laws of Norway punish in the 
severest degree, such inn-keepers as refuse to furnish accoin- 
modatibns at a just and reasonable price'. 4. By statute 
10 1 W. III. c. 1 7. ail lotteries are declared to be public 

nnsadoes, and all grants, patents, or licences for the same to 
be contrary to law. But, as state-lotteries have, for many 
years past, been found a ready mode for raising the supply (11), 
an act was made 19 Geo. III. c.21. to license and regulate 
the keepers of such lottery-offic;^. 5. The making and sell- 
ing of Jlre-worksy and squibs, or throwing them about in any 
street, is, on account of the danger that may ensue to any 
thatched or timber buildings, declared to be a common 

S«lk,4S0. * 1 P.C. c.78. b.2. 

*' 1 Hawk. P. C. g.74. Sc 75« 8.6. ^ Stiernh. dejure Sueon* L2, c.9. 

(8) It must be understood that they arc kept in such inconvenient fiarts 
of the city or town that they cannot but greatly incommode the neigh- 
bourhood. sBac.Abr. Nusance. 

(9) See ante, p. 65. n. (l6) 

(10) Hawkins only says the innkeeper may be indicted and hned; Dalton, 
certainly, to whom he refers, c.7. says, that the ** alehouse-keeper may be 
suppressed but I do not imagine that a suppression of the inn can follow 
in the present day as any part of the punishment indicted under an indict- 
ment at common law ; though undoubtedly a refusal of the licence may 
follow as an indirect consequence. 

(11) It might be said wifo more truth perhaps, ^ a very small part of 
the supfdy for I believe the produce of the statedottery has seldom been 
esti m arited for many years but at a very inconsiderable sum. The last lot- 
tery-act 4G.4. c.60. 8.19., holds out an expectation that the practice of 
raistng mon^ by means so objectionable will be henceforward discon- 
tinued, and makes some provisions, which would in that case become ne- 
cessary. 
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nusance, by statute 9 & 10 W.IIL •c.?* fuid therefore is 
punishable by fine. And to this head we may lefer 
not declared a common nusance) the making, ke^i^, or 
carriage,. ^ too large a quantity of gimpomder at one time, or 
in one jmee or vehicle ; which is prohibited by statute 
12 Geo. Ill* c. 61* under heavy penalties and forfeiture ( 1^)* 

6* Eaves^dropperSi or such as listen under walls ^r endows, 
or the eaves of a house, to hearken after discourse, and 
upon to frame slanderous and mischievous tales, are a 
mon nusance, and presentable at the court-leett: or 
dictable at the sessions, and punishable by fine and finding'^ 
sureties for their good behaviour 7 * Lastly, a common , 
scold^ communis rixatrix^ (for our law-latin confines it to the * 
feminine gender,) is a public nusance to her neighbour- 
hood* For which offence she may be indicted and if con- 
victed, shall be sentenced to be placed in a certain engine of 
correction called the trebucket, castigatory, stol^ 

which in the Saxon language is said to signify the scolding 
stool ; though now it is frequently corrupted into ducking 
stool, because the residue of the judgment is, that, when she 
is so placed therein, she shall be plunged in the water for 
her punishment* (13). 


6* Idleness in any person whatsoever is also a high of* 
fence against the public oeconomy. In China it is a maxim, 

‘ Kitcfi. of courts. 20. ^ 1 Hawk. P.C. c. 75* 8S.5— 14. 

« JWd. I Hawk. P.C. c.61. s.4. » 3 Inst.219. 

* 6 Mod. 11. 

(12) There are autliorities to shew that this was a nus&ce at common 
law before the 12 0.3. c.61., or the 22 0. 2. c.38. which was the preced- 
ing statute on the subject. See Russeirs C. L. 1. 430. 

(13) The annoyance or neglect which the law will hold to be a nusance, 

must certainly be of a real and substantial nature ; but it seems, with sub- 
misdon, to be too strongly said by a very eminent Judge, in 3Atk.751., 
that the fears of mankind, though reasonable, not create a nusance. 
The case, in which he said it, did not require any thing so Mrong, for it 
was an application to restrain the building x>f an inoculation house in Cold 
Bath Fields, where the fear, though perhaps excusable, was in reality not 
reasonable, not justly deduced from sufficient premises. But if the be 

so, (as where gunpo wdei^mlils are erected, or gunpowder magaidnes or manu- 
foctures for vitriol, aquafortis, &c. kept in or dose to a town,) there can be 
no doubt, I should imagine, but that it u a nusance punishi^ by indict- 
mmit, anterior to any actual damage produced ; in other words, that dan- 

o 2 gerom 
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thattf there be a maa who does not work, or a woman that 

in the empire, somdbody must suffer cold or hunger : 

produce of the lands not being more than sufficient, with 

culture, to maint^ the inhabitants : and therefore, though 

tihe idle person may shift the want from himself yet it 

must in the end &11 somewhere. The court also of Areopa-* 

gus at Athens punished idleness and exerted a right of ex- 

amming every dtizen in what manner he spent his time^ the 

ion of which was y, that the Athenians, knowing they 

to give an account of their occupations, should follow 

such as were laudable, and that there might be no room 

Jteft for ^uch as lived by unlawful arts. The civil law expelled 

all sturdy vagrants from the city * : and, in our own law, all 

idle per^ns or vagabonds, whom our antient statutes describe 

to be such as wake on tlie night, and sleep on the day, and 

^ haunt customable taverns, and ale-houses, and routs about ; 

endtpo man wbt from whence they come, ne whither tliey 

“ go,”, or such as are more particularly described by statute 

17 Geo,IL C.5, and divided into three classes, idle and dwor- 

derly persons, rogues and vagabonds^ and incomgible rogyes : — 

all these are offenders against the good order, and blemishes 

in the government of any kingdom. Tliey are therefore all 

punished by the statute last mentioned ; that is to say, idle 

and disorderly persons with one montii’s imprisonment in the 

house of correction; rogues and vagabonds with whipping 

and imprisonment not exceeding six months; and incorrigible 

rogues with the like discijpline and confinement, not exceeding 

two years ; the breach arid escape from which confinement in 

one of an inferior class, ranks him among incorrigible rogues ; 

and in a rogue (before inoirrigible) makes liim a felon, and 

liable to be transported for seven years* Persons harbouring 

vagnmis are liable to a fine of forty shillings, and to pay all 

expences brought upon the parish thereby : in the same man- 

[ 170 ] ner as, by our antient laws, whoever harboured any stranger 

for more tlum two nights, was answerable to the public for 

any offence that such his inmate m^ht commit \ (14) 

^ Vaicr.Maiim. * LL*JSdw» WUk.S02« Brae- 

* yb9, 80. 1.3. /r.S. c.ia {8. 


gerout cofuequeiices reaionibly apprehended, or feared, make a thing a 
nmMioe. J.v.lfiklMratf,Riiif^ iK.?.7k^,2Sir.ll67* 

(14) 9liif fide iean> to have g row n Islo a ftmiHar and proverbial 
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7* Under the head df public oeconomy tnay also be pro** 
perly ranked all sumptuary laws against lumoy^ and^^Rtmirar> 
gant expences in dress^ die^ and the like; concerning the 
general utility of which to a state, there is^mut^ controversy 
among the political writers. Baron Montesquieu lays it 
down that luxury is necessary in monarchies, as in France ; 
but ruinous to democracies, as in Holland. With regari 
therefore to England, whose government is compounded; <|r 
both species, it niay still be a dubious question how far pi ' 



luxury is a public evil; and as such cognizable by |n 
laws. (15) And indeed our le^slators have seveilsl times * 
changed their sentiments, as to this point ; for formerly there . 
were a multitude of penal laws existihg, to restrain excess [ 17 
in apparel ^ ; chiefly made in the reigns of Edward the third, 
Edward the fourth, and Henry the eighth, against piked 
shoes, short doublets, and long coats ; all of which were re* 
pealed by statute 1 Jac.I. c.25. But, as to excess 
there still remains one antient statute unrepealed, 10 Ed. Ilf* 

St 3. which ordains, that no man shall be served, dinner or 
supper, with more than two courses ; except upon some great 
holidays there specified, in which he .may be served ^ith 
three. 


8. Next to that of luxury, naturally follows the oifimcc 
of gamingy which is generally introduced to supply or retrieve 


** Sp. L. b.7. C.2. And 4 . 


' 3 Inst, i 9D. 


saying, even so early as the Confessor’s time ; the expression of the law is, 
quod Anglic^ dictiur, iwa night gest, ihrid night agen hi'ne, which Meyer 
renders into Dutch, with scarcely any alteration, twee naekien gtaty derde 
nacht eigen. All prior statutes relative to idle and disorderly persons, 
rogues and vagabonds, incorrigible rogues or other vagrants, have been 
repealed by the 5 G. 4. c, 85. The same threefold division is adopted by 
this statute, but the enumeration of individuals in each class is so minute 
that it is impossible to abstract it within the compass of a note ; the first 
and secoUd classes are respectively punishable by a single magistrate with 
one and three calendar months^ imprisomnent, and hard labeur ; indivi* 
duals in the third are to be committed to the next sesrions, and kept to 
hard labour in the interval ; and by the sesrions may be fitrther impri* 
soned for one* year with hard labour, and if not females, may be whipped 
during their imprisontneat. 

(15) See Berkeley’s Minute Philosopher, where the Mlaiey of fhe po* 
litii^ aigoment in favour of luxury and excess is beautifully eiqmed. 

O 3 


171 PUBLIC Book 

occasioned by the former : it being a kind of tacit 
^imfeasion) that the company engaged therein do^ in general, 
^weeed the bounds of their respective fortunes ; and therefore 
cast lots to determine upon whom the ruin shall at pre- 
^tent fiill, that the rest may be saved a little longer. But, 
taken in any light, it is an ofiPence of the most alarming 
nature ; tending by necessary consequence to promote public 
idleness theft, and debauchery among those of a lower class ; 
imd^ among persons of a superior rank, it hath frequently 
med atteided with the sudden ruin and desolation of antient 
' * and opulent families, an abandoned pr^titution of every 
. {mnciple of honour and virtue, and too often hath ended in 
self-murder. * To restrain thil pernicious vice, among the 
inferior sort of people, the statute S3 Hen. VIII. c.9. was 
" m^e; u[h^ prohibits to all but gentlemen the games of 
teni^ tabled . cards, dice, bowls, and other unlawful diver- 
sions there specified % unless in the time of Christmas, under 
pecunu^ pmns and imprisonment And the same law, and 
also thd^k^tute 30 Geo. II. c.24. inflict pecuniary penalties, 
as wdl upon the master of any public house wherein servants 
are^rmitted to game, as upon the servants themselves who 
] are found to be gaming there. But this is not the principal 
ground of modem complaint : it is the gaming in high life, 
diat demands the attention of tlie magistrate; a passion to 
which every valuable consideration is made a sacrifice, and 
which we seem to have inherited from our ancestors the an- 
tient Germans ; whom Tacitus * describes to have been be- 
witched with a spirit of play to a most exorbitant d^ree. 

They addict themselves,” says he, “ to dice (which is won- 
^ derfiil) when sober, and as a serious employment; with 
^ such a mad desire of winning or losing, diat, when strip! 
** of every thing else, they will stake at tet their liberty 
** and their very selves. The loser goes into a voluntary 
slavery, and though younger and stronger than his antago- 
nist, suffers himself to be bound and sold. And this per- 
severance in so bad a cause they call the point of honour : 
ea est in re pravd pervicacia, ip^ Jidem vacant*' One would 
almost be tempted to think Tacitus was describing a modern 

* logsttiiig in the SeUs, ilide thrift * de 
or fboft-gfPit, cloytfh caylM, halfOiQwIt 
Ati^ coyting. 
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Englishman* When men are thus intoxiea^^ mth so fran^ 
a spirit, laws will be of little avail ; because the &lse 

sense of honour, that prompts a man to sacrifice himself, will 
deter him fi*om appealing to the magistrate. Yet it is proper 
that laws should be, and be known publicly, that gentlemen 
may consider what penalties they wilfully incur, and what a 
confidence they repose in sharpers ; who, if successful .in 
play, are certain to be paid with honour, or if unsuccesdfid^ 
have it in their power to be still greater gainers by informi^*^ 
For by statute 16 Car. II. c.7* if any person by playing or 
betting shall lose more than lOOZ. at one time, he shall not- 
be compellable to pay the same ; and the winner shall forfeit 
treble the value, one moiety te the king, the other to ^ in- 
former. The statute 9 Ann. c*14«. enacts, that all bonds and 
other securities, given for money won at play, cur^iponey lent 
at the time to play withal, shall be utterly void (16) ; tiM all 
mortgages and incumbrances of lands, made upon the acune 
consideration, shall be and enure to the use of the j^ir 
mortgagor ; that, if any person at any time or sitti^^oses 
at play, he may [^within three months] sue the winner, ^d ^re- 
cover it back by action of debt at law ; and in 0^^ thd^4os^ 
does not, any other person may sue the winner for treble the 
sum so lost ; and the plaintiff may by bUl in equity examine 
the defendant himself upon oath ; and that in any of these 
suits no privilege of parliament shall be allowed. (17) The 


( 16 ) In Bowyer v. 2 Strange, ^ 55 . it was determined that 

where a promissory note so given had been indorsed for a valuable con- 
sideration to an innocent person, ignorant of the original transaction out of 
which it had arisen, he could maintain no action on it against the maker, 
though he might against the ^Morser. For that whatever were the hard- 
ship to the innocent individual, this was the only mode to prevent an 
evasion of the statute. The same determination prevailed under another 
statute with respect to securities given upon a usurious conrideration, but 
the 58 G. 5. c« 93 . haul altered the law in that respect, enacting that no bill 
of exchange or promissory note, though given originally for a asurious con- 
sideration, shall be void in the hands of an indorsee for a valuable conoder- 
ation, who had at the time no notice of the original taint.* 

( 17 ; The statute gives the common informer a right to sue for the sum 
lost, and treble the value ; the one moiety to his own.i:ise, and the other 
to the use of the poor of the parish, in which the offence was coaunitted* , 
It is stated, too generally, that the •* plaintiff’^ is entitled to a discoveiy 
upon oath; for in a case not reported, of HoUawa^ v* Cookstm, Mich, 
piri in that of Orme v. Crockfotdy Easter, 5G.4. MS., the Court 
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fiurtihitt enacts, that if any per»>n by cheating at play 
dttO. urn any money or valuable thing, or ^all at any one 
ia s itting win more than lOl., he may be indicted there* 
upon, and shall forfeit five times' the value to any person who 
will sue for it; and (in case of cheating) shall be deemed in- 
femous, and suffer such corporal punishment as in case of 
wilful peijury. By several statutes of the reign of king 
George II. all private lotteries by tickets, cards, or dice, (and 
particiilarly the games of fero, basset, ace of hearts, hazard, 
passage, roUy polly, and all other games with dice, except 
Jwck-gammon,) are prohibited under a penalty of 2001. for 

him that shall erect such lotteries, and 50/. a time for the 

> 

plaj^rs. Public lotteries, unle^is by authority of parliament, 
ril manner of ingenious devices, under tlie denomination 
sales or otherwise, which in the end are equivalent to lot- 
teries were before prohibited by a great variety of statutes * 
under heavy pecuniary penalties. Ihit particular descriptions 
will ever7 be lame and deficient, unless all games of mere 
chimee afe, at once prohibited ; tlie inventions of sharpers 
Bmg swifter than the punishment of the law, which only 
hunts theip0k)m one device to another. The statute 1 3 Geo. 1 1. 
g. 19. to prevent the multiplicity of horse races, another fund 
of gaming, directs that no plates or matches under 501. value 
shall be run, upon penalty of 200/. to be paid by the owner 
of each horse running, and 100/. by such as advertise the 
plate. By statute 18 Geo. II. c.34. the statute 9 Ann. is far- 
ther enforced, and soni|^deficiencies supplied; the forfeitures 
of that act may now be recovered in a court of equity ; and, 
moreover, if any man be convicted upon information or in- 
dictment of winning or losing at pl%, or by betting at any 
one time 10/. or 20/. witliin twenty-four hours, he shall be 
fined five times the sum for the l^nefit of the poor of the 
parish. Thus careful has the legislature been to prevent this 
destructive vice ; which may shew that our laws against gaining 
[ 174 j ^ deficient, as ourselves and our magistrates in put- 

ting those laws in execution. 

^ iaG«o.ll.c.28. lSGeo.lL c.19. §56. 10 Ann. c. 26. $ 109. 8Geo.I. 
iBGoo.lL C.34. C.2. § 36, 37. 9 Geo.l. c.l9. § 4, 5.* 

« lOAllW.lU. C.17. 9Ami.c.6. 6 Geo.lL c.S5. §29, 30. 

- n . i..i. " - , * 

of C9^che(}Uer decided that the statute gave that benefit only to the party 
seddng to recover what he had lost, and not to the informer suing for the 
penaltiet. 
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9. La^tlY) th^re ia another offence, constituted bjrai^ 
riety of acts of parliament ; which are so numerous aiul so 
confused, and the crime itself of so qu^tionable a nature^ 
that 1 shall not detain the reader with many observations 
thereupon. And yet it is an offence which the sportsmen 
of England seem to think of the highest importance; and a 
matter, perhaps the only one, of general and national eon« 
cem : associations having been formed all over the kingdom 
to prevent it’s destructive progress. I mean the oi&nce of 
destroying such beasts and fowls, as are^ ranked under the 
denomination of games which, we may remember, was for- 
merly observed^^, (upon the old principles of the forest law,} 
to be a trespass and offence in all persons alike, who i^ve 
not authority from the crown to kill game, (which is Xi^al 
property,) by the grant of either a free warren, or at least k 
manor of their own. But the laws, called the game laws, 
have also inflicted additional punishments (chiefly pecuniary) 
on persons guilty of the general offence, unless they be peo- 
ple of such rank or fortune as is therein particularly 'specifo^* 

All persons tlierefore, of what property or distinction soeVer," 
that kill game out of their own territories, or even Upon their 
own estates, without the king’s licence expressed by the grant 
of a franchise, are guilty of the first original ofience, of en- 
croaching on the royal prerogative. And those indigent per- 
sons who do so, without having such rank or fortune as is 
generally called a qualification, are guilty not only of the 
original offence, but of the aggravating also, created by the 
statutes for preserving the game : which aggravations are so 
severely punished, and those punishments so implacably in- 
flicted, tliat the offence against tlie king is seldom thought o^ 
provided the miserable delinquent can make his peace with 
the lord of the manor. This offence, thus aggravated, I have 
ranked mider the present head, because the only rational 
footing, upon which we can consider it as a criipe,' is, that 
in low and indigent persons it promotes idleness, and takes 
them away from their proper employments and callings; 
w hich is an offence against tlie public police and oeconomy [ 1 75 
of the commonwealth. 

•f* 

The statutes for preserving the game are many and va- 
rimis, and not a little obscure and intricirte: it being re* 

See VoKIL paj{.417. &c. 
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Mfked^, that in one statute only^ 5 Ann. c. 14*. there is false 
grammar in no fewer than six places, besides other mistakes ; 
the occasion of which, or what denomination of persons were 
probably the penners of these statutes, I shall not at present 
inquire. It is in general sufficient to observe, that the quali-- 
Rations for killing game, as they are usually called, or more 
properly the exemptions from the penalties inflicted by the 
stetute law, are, 1. The having a freehold estate of lOOl, per 
onmm; there being fifty times the property required to enable 
a man to kill a partridge, as to vote for a knight of the shire : 
,2. A leasehold for ninety-nine years of 150Z. per* anmm: 
fl. Being the son and heir apparent of an esquire (a very 
loose and vague description), or person of superior degree : 
4. jrileing the owner, or keeper, of a forest, park, chase, or 
warren. (18) For unqualified persons transgressing these 
laws, by killing game, keeping engines for that purpose, or 
even living game in their custody, or for persons (however 
qqfdifled) that kill game or have it in possession, at unseason- 
able times of the year, or unseasonable hours of the day or 
night, on Sundays or on Christmas day, there are various 
penalties assigned, corporal and pecuniarj", by different sta- 
tutes ^ ; on any of which, but only on one at a time, the 
justices may convict in a summary way, or (in most of them) 

^ Burn’s Justice, Game, § 3. ^ Ibid, tit. Game. 


(18) The words of the 22&2S C.2. c.85. are ^ lands and tene- 

ments, or some other estat^ of inheritance in his own or his wife’s right, 
of the clear yearly value of 100/. per annum, or for a term of life, or lease 
or leases of 99 year!, or for any longer term, of the clear yearly value 
of ISOlJ* The estate, therefore, of lOO/. per annum must be an estate 
of inheritance ; a mere freehold will not suffice, nor is the freehold ne- 
cessary; it may be^ copyhold or equitable estate. The term ** clear 
yearly value” will not be satisfied, if the rent of the land is reduced below 
the 100/. by the payment of the interest of a mortgage on it. A life estate 
must be of the annual value of 1 50/., which construction has been given to 
the statute on comparing it with former qualification laws, in which the 
policy has always been to increase the value where the interest is only for 
life. The exceptions of the statute arc worded thus : ” other than the son 
and heir-apparent of an esquire, or oth^ person of higher degree.^’ Within 
... these words, neither an esquire, nor person of higher degree, are included ; 
all persons down to knights and colonels, senjeants at law, and doctors 
the three learned professions, are of higher degree than esquires. See 
VoI.I. p.405., and the cases collected tn Selwyn’s Ni. Pn‘. 877. 8 Kd. 
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prosecutions may be carried on at the assizes. And, lastly, 
by statute 28 Geo. II. c.12. no person, however qualified to 
iiUi may make merchandize of this valuable privil^e, by\e2^ 
ing or exposing to sale any game, bn pain of like forfeiture 
as if he had no qualification. (19) 

(l9) The 58 G. 3. c.75. has imposed a penalty of 51. on die buyii^ o& 
game, a regulation almost indispensable as a part of the presmit system ;;of 
game laws ; but the system itself has been repeatedly before the legislature 
within a few years, and though difficulties have occurred, which have caused 
the subject to be as often thrown aside, yet it seems certain that some 
fundamental change will take place in it ere long, and, therefore,! dunk it 
unnecessary to give an account of the various decisions whidi are reported 
on the present state of these laws. 
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CHAPTER THE FOURTEENTH. 

OF HOMICIDE. 


TN the ten preceding chapters we have considered, first, 
such crimes and misdemesnors as are more immediately 
injurious to God, and his holy religion ; secondly, such as 
violate or transgress the law of nations ; thirdly, such as more 
especially affect the king, the father and representative of his 
people ; fourthly, such as more directly infringe the rights of 
tlie public or commonwealth, taken in its collective capacity ; 
aind are now, lastlr, to take into consideration those which 
iili a m6i« peculiar manner affect and injure individuals or 
private subjects. 

Were these injuries indeed confined to individuals only, 
and did they affect none but their immediate objects, they 
would fall absolutely under the notion of private wrongs ; for 
•which a satisfaction woidd be due only to the party injured : 
the manner of obtaining which w as the subject of our inqui- 
ries in the preceding volume. But the wrongs, which w^e are 
now to treat of, are of a much more extensive consequence ; 
1. Because it is impossible they can be committed without a 
violation of the laws of nature^ of the moral as well as poli- 
tical rules of right : 2. Because they include in them almost 
always a breach of the public peace : 3. Because by their 
’ example and evil tendency tliey threaten and endanger the 
subversion of all civil society. Upon these accounts it is, 
[ 177 3 besides the private satisfaction chte and given in many 
cases to the individual, by action for the private wrong, the 
government also calls upon the ofiender to submit to public, 
punishment for the public crime. And the prosecution of 
these offences is always at the suit and in the name of (Imi 
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king, in whom by the texture of our . constitution ^3b6jusgladii, 
or executory power of the law, entirely resides. Thus jtoc, 
in the old Gothic constitution, there was a tbreeftdd put^sh- 
ment inflicted on all delinquents : first, for the private wrong 
to the party injured; secondly, for the offence against 
king by disobedience to the laws ; and, thirdly, &r the crime 
against the public by their evil example*. Of which we majh, 
trace the groundwork, in what Tacitus tells us of his Oer> 
mans'*; that, whenever offenders were fined, pars rmUctae 
“ regiy vel civitati, pars ipsi, qui vindicatur vel propirupds ^jusy 
“ exsdvitvr.” (1) 

These crimes and misdemesnors against private subjects 
are principally of three kinds; against their persons^ their 
habitations^ property. 

Of crimes injurious to the persons of private subjects^ the 
most principal and important is the offence of taking awi^y 
that life, which is the immediate gift of the great Creator; 
and of which therefore no man can be entitled to derive 
liimself or another, but in some manner either expreSSfy com- 
manded in, or evidently deducible from, those laws which 
the Creator has given us ; the divine laws, I mean, of either 
nature or revelation. The subject therefore of the present 
chapter will be the offence of homicide or destroying the life 
of man, in it’s several stages of guilt, arising from the par- 
ticular circumstances of mitigation or aggravation which at- 
tend it 

Now homicide, or the killing of any human creature, is 
of three kinds ; justifiable^ excusable^ and felonious. The first 
has no share of guilt at all; the second very little; but the 
tliird is the highest crime against the law of nature that man [ 
is capable of committing. 

* Sdernhook, L 1. ,c.5. ^ de mor. Germ. eA2. 

(l) Ste ante, p.5. 7. In the French law, the crime and the dril bjuiy 

ek^distket; the action for damages may go on at the tame time with. 

Of Hfter ti)e public prosecution, and before the same judges and juiy. Code 
dllfuirwtkm Disp.Pfel. 
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XJ JtrsTiFiABXJB hoxnidde is of divers kinds. 

1, Such as is owing to some unavoidable necessity^ without 
any wiU, intention, or desire,' and without any inadvertence 
w negligence in the party killing, and therefore without any 
shadow of blame. As, for instance, by virtue of such an 
<^ce as obliges one, in the execution of public justice, to 
put a malefactor to death, who hath forfeited his life by the 
laws and verdict of his country. This is an act of necessity, 
and even of civil duty ; and therefore not only justifiable, but 
commendable, where the law requires it. But the law must 
Teqtdre it, otherwise it is not justifiable : therefore wantonly 
to kill the greatest of malefactors, a felon or a traitor, attainted, 
or outlawed, deliberately, uncompelled, and extrajudicially, 
is murder ®. For, as Bracton ** very justly observes, “ istud 
** homidditim^ si Jit ex livore^ vel delectatione Jfundendi hu^ 
‘‘ tnanum sanguinem^ licet juste occidatur iste^ tamen occisor 
** peccat mortalitwr^ propter ifUentiofiem corruptamr . And 
farther^ if judgment of death be given % a judge not au- 
thorhE^ by lawful commission, and execution is done accord- 
ihgly, flbe judge is guilty of murder And upon this account 
sir Matthew Hale himself^ though he accepted the place of 
a judge of the common pleas under Cromwell’s government, 
(since it is necessary to decide the disputes of civil property 
in the worst of times,) yet declined to sit on the crown side 
at the assizes, and try prisoners; having very strong objec- 
tions to the legdity of the usurper’s commission a distinc- 
tion perhaps rather too refined ; since the punishment of 
crimes is at least as necessary to society, as maintaining die 
boundaries of property. (2) Also such judgment, when legal, 

« 1 Hal. P. C. 497. * 1 lIawk.P.C. c.2S, «.4. 1 Hat P.C. 497. 

^ /.a Cr.2. C.4. ' Burnet in his life. 


(2) ft appears from his life, that for some time after his elevation to the 
bench till the execution of Ch. 1., sir M. Hale sate indifferently on both 
sides of the court on the circuit; Imt that even then ^ he made disttnction 
between common and ordinary felonies, and offences against the state ; 
for the last he would never m^dle In them, for he thought these might 
he often legal and warrantable acdons, and that the putting men to death 
on Um account was murdm’; but for the ordinary fekmias, im at first was 
^cqnnioD, that 4 v^as as neccfiary even in times of usurpation to execute 
justice in those cases, as in matters of property.’* pp.a8. 40. 
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must be ex^uted by the proper officer, or his appointed de- 
puty ; for no one else is required by law to do it, which re- 
quisition it is, that justifies the homicide. If another plfson 
doth it of his own head, it is held to be murder * : even though [ 17 ft 
it be the judge himself \ It must farther be executed, ser» 
vato juris ardine; it must pursue the sentence of the court. 

If an officer beheads one who is adjudged to be hanged, or 
vice versdy it is murder ^ : for he is merely ministerial, and 
therefore only justified when he acts under the authority and 
compulsion of the law : but if a sheriff changes one kind of 
death for another, he then acts by his own authority, which 
extends not to the commission of homicide, and besides, this ^ 
licence might occasion a very gross abuse of his power. The 
king indeed may remit part of a sentence ; as in the case of 
treason, all but the beheading ; but this is no change, no in- 
troduction of a new punishment ; and in the case of felony, 
where the judgment is to be hanged^ the king (it hath been 
said) cannot legally order even a peer to be beheaded But 
this doctrine will be more fully considered in a subsequent 
chapter. (3) ^ , 

Again; in some cases homicide is justifiable, rather by 
the permission^ than by the absolute command^ of the law, 
either for the advancement of public Justice, which without 
such indemnification would never be carried on with proper 
vigour : or, in such instances where it is committed for the 
prevention of some atrocious crime, which cannot otherwise 
be avoided. 

2. Homicides, committed for the advayicement of public 
justice, are; 1. Where an officer, in the execution of his 
office, either ih a civil or criminal case, kills a person that 
assaults and resists him*. 2. If an officer, or any private 
person, attempts to take a man charged with felony, and is ^ 
resisted; and, in the endeavour to take him, kills him®. 

» 1 Hal. P.C. 501. 1 Hawk. P.C. ** 3 Inst. 52. 212. 

C.2S. b.9 ^ 1 Hal. P. C. 494. 1 Hawk. P.C. 

h Dalt Just C.150. c. 28. ss. 11, 12. 17, 18. 

Flndi. L.31. 3 Inst52. 1 Hal. ^ 1 Hal. P. C.494. 

P.C. 501. 

it— 4 

( 3 ) See post, Ch.32. 
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This is simniiy to the old Gothic constitutions! which (Stiem** 
hipcdc informs us “) ** furem si aliter cctpi non posset^ occtdere 
[ 180 ] permittuntJ* 3. In case of a riot, or rebellious assembly, 
the officers endeavouring to disperse the mob are justifiable 
in killing them, both at common law and hy the riot act, 

* V 1 Geo. I. e. 5. 4. Where the prisoners in a gaol, or going to 
a gaol, assault the gaoler or officer, and he in his defence kills 
any of them, it is justifiable for* the sake of preventing an 
escape K 5. If trespassers in forests, parks, chases, or war-* 
rens, will not surrender themselves to the keepers, they may 
be slain ; by virtue of the statute 21 Edw.L st. 1. de makfac^ 
foribus in pards^ and 3&4W.&M. c. 10. (4) But in all 
these cases, there must be an apparent necessity on. the 
officer's side; viz. that the party could not be arrested or 
apprehended, the riot could not be suppressed, tlie prisoners 
could not be kept in hold, the deer-stealers could not but 
escape, unless such homicide were committed: otherwise, 
without such absolute necessity, it is not justifiable. 6. If 
the champions in a trial by battle killed, either of them the 
other, such homicide was justifiable, and was imputed to the 
just judgment . of God, who was thereby presumed to have 
decide in favour of the truth (5) 


Ik the next place, such homicide as is committed for the 
prevention of any forcible and atrocious a ime^ is justifiable by 
the law of nature ; and also by the law of England, as it 
stood so early os the time of Bracton % and as it is since 
declared by statute 24 Hen.VIII. c.5. If any person attempts 
a robbery or murder# of another, or attempts to break open a 
house, in the night-time^ (which extends also to on attempt 
to bum it S) and sliall be killed in such attempt, the slayer 
shall be acquitted and discharged. This reaches not to any 
crime unaccompanied with force, as picking of pockets ; or 
to the breaking open of any house in the day time^ unless it 

** de jure GUh. LS* c.5. ^ 1 Hawk. P.C. c. 28. 8.16* 

® 1 Hal. P.C.495. 1 Hawk. P.C. ' PuC dc. j.n.&g« 

c. 65. M.11, 12. * t 3. /r.2. c. 36. 

1 Hal P.C. 496. • 1 HaI.P.C.488. 


(4) ife statute 38c4W.8:M, c.lo. was repealed by 16 0.3« c.30. 

(5) SeeVol.llLp.337. (7) 



with it 8tt flttetnpc df rcbhety dsb. So the Je\n^ 
law, which |ninhihed fio (heft with death, laakei l^in^e 
only just^ble in case Of twcfurtutl houso-breakkig; ** ft’ll Aief 
be found breaking up, and he be ** amitten (hat he (here [ 181 

sbdl no Mood be shed for him : if Ae sun be risen upon 

** him, ihifb shall be blood shed for him; for he shbtdd 

** make foil restitudon At AAens, if any thdl was oiito>. 

mitted by night, it was lawful to kill the onminal, if taken hi 

the foct * ! and, Ae R<mian law o( Ae twelve taUes, a Aief 

might be shun by night wiA impunity : (W even day, 

if he armed himself wiA any dangerous wet^n*: whidk 

amounts very neariy to the same as is permitted our own 

constitudons. (6) 

* 

Tne Roman law also jusdfies homkid^ when committed 
in defence of Ae diasdty eiAer ci one’s self or relaAms ' : 
and so alsc^ according to Selden % stood the law in Ae Jewish 
republic. The English law likewise justifies a woman, kSl- 
ing one who attempts to ravish her * ; and so too Ae husband 
or faAer may justify killing a man who attempts a rape upon 
his wife or daughter : but not if he takes them in adultery by 
consent, for the one is forcible and felonious, but not Ae 
other ^ (7) And I make no doubt but Ae forcibly attempt- 

■ Ezod.zxiL 2. * de Itgib. Bthraeor. 1,4. c.S. ' 

' * Pottw.Amiq. b.I. e.24. * Bm. Elem. ttg.S, t Hawk. P.C. 

^ Cic.|>ro. MilmctS, Ff,9» 3. c.28. t.21. 

y n 2)iifus Hadriama rescrijimt eutih ^ 1 HaL P* C. 485| 486. 

pd $tuprum $ihi velntuinferentemoc^ 

‘ (J5^.4e.8.1.) 

(6) The French law proceeds on the same distinction ; if death be oc« 
casioned in resisting the breaking into a dwelling-house or outhouse in ^e 
day-time^ it is excusable homidde, and punbhable by imprisonmmit firom 
one year to five ; but it'is styled ^ an actual necessity of lawfiil defence,’’ 
whi<^ imports no crime at all, when the same event happens in resiitiiig 
a nocturnal attack or robber}*, or ' plunder attempted to be committed at 
any time vtith actud personal vkdence* Code P&al, liv.iiL t.S. $ 889. 

526. 529. 

(7) TheFifetich law (ttobabiy indudes the two first mm in tins sentence 
und^ the head of necessary* and lawftit seSdefence; as to tiie titifd, it 
makes it excusable homidde finr the husband to Uil his wtts andimr paiw- 
niour at themomentthat he takes them in the act of adulteiy {n die 
dwdiingduiuse ; while he huusdf is subjected to a smaB peeuniaty fini^ 
whkh maybe lower tiiUn SL (oit keepag a mistress hi the same house. 

[La mmgtm ctmjvgde.) CodePtealylfv.ifi t.2.$324.559. 
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<of« ^ ffiore detestel 

' iffibitfiHl by ^ death of Ihe unnatural aggmaor. Fot the 
one umfom prino^ that runa through our owD) and ah 
other kwsy seons to be this ; that where a crim^ in itsdf 
aqsital, is endeavoured to be- conunitted by it is lawful 
to rqiid that force the death of the par^attemptii^. 
But we must not carry this doctrine to the same visbnaty 
loigth that Mr. Lodce does: who h<dds% ** that all manner 
** of force without r^ht upon a man’s person, puts him in a 
** state of war dith the aggressor ; and, of consequence, that 
** being in such a state of vmr, he may lawfully kiU him that 
• ** puts him under this unnatural restraint.” However just 
this ctmclosion may be in a state of uncivilized nature, yet 
the law of England like that of every other well-r^ulated 
C 182 !1 Contmum^, is too tender of die public peace, too careful of 
tlm lives of the subjects, to adopt so contentious a ^stem ; nor 
will 8u£fer with impunity any crime to be prevented by death, 
nnl<»M the same, if committed, would also be punished l^ 
death. (8) 

In diese instances of justifiable homicide, it may be observed 
that the slayer is in no kind of &ult whateoever, not even in 
the minutest degree ; and is dierefore to be totally acquitted 
and dischaiged, with commendation rather than blame. But 
that is not quite the case in excusable homicide, the very name 
whereof imports some fonlt, some error, or omission : so tri- 
vial, however, that the law excuses it from the guilt of feltmy, 
.though in strictness it judges it deserving of some little d^pee 
of punishment 

s. 

^ £ss« on gov. p. S. c. 5. 


(8) I|i cases of justifiable homicide, a man b not obliged to retreat in the 
firrt Instance, and be may pursue hb adversary until be has secured himself 
from ail and if he kill film in so doing, it b still justifiable self- 

defieaee. But a bare fear of any of these attacks, however well grounded, 
as that another lies in wait to take away the party’s life, unaccompanied 
widi any overt aci Indicative of such intention, wfil not warrant him in 
klOtng that other by way iweveodon; there must be an actual dai^r 
at the time. If, however, party kiUiog had reasonable grounds for 
tmfiemngdiat the person data had a feUmious design against him, and upon 
that sqppodtkm 1^ bim, tfab may be misadventure^ mandatightm* [or even 
amtder], accordhtg to cbcumstmices. See East’s P.C. c.5v s.44. 
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IL iixcuflABLS faomidde is of two sorts ; far ii 
tmmm, by xBMuinaaAan i or se d^indendo, vipoa 
of sdfpreseiTation. We will first see wltereib'^^these two 
species of liomicide are distinct, and th<»i wberdn diey 
agree. 

I* ' 

1. Homicide per in/brtunium or misadventure^ is whm a 
man, doing a lawful act, without any intention of hurt, un* 
fortunately kills another : as wherein man is at work with a 
hatchet, and the head thereof flies off and kills a stander*byi 
or where a person qualified to k^p a gun, is shooting at a 
mark, and undesignecQy kills a man ^ : for the act is lawful, 
and the efiect is merely accidental. (9) So where a parent is 
moderately correcting his child, a master his apprentice or 
scholar, or an officer punishing a criminal, and happ^ to 
occasion his death, it is only misadventure: for the act of 
correction was lawful : but if he exceeds the bounds of mo- 
deration, either in the manner, the instrunient, or the quan- 
tity of punishment, and death ensues, it is manslaughter at 
least, and in some cases (according to the circumstances) 
murder*; for the act of immoderate correction is unlawful. 

Thus, by an edict of the emperor Constantine^, whra the [ 185 
rigour of the Roman law with regard to slaves began to relax 
and sofien, a master was allowed to chastise his slave with 
rods and imprisonment, and, if death accidentally ensued, he 
was guilty of no crime : but if he struck him with a club or a 
stone, and thereby occasioned bis death ; or if in any other 
yet grosser manner, immoderate suo jure utatur^ tunc reus 

homicidii sit/* 

But to proceed. A tilt or tournament, the martial diver- 
sion of our ancestors, was however an unlawful act ; and so 

* 1 Hawk. P.C. C.29. § 1.6. « 1 HaLP.C. 473, 474* ^ Cod. L9. <.14. 

I I— II I — mm 

$ 

(9) Mr. J..Foster includes undor the term lawful in this rule^ all sadh 
acts as are not unlawful ta «e-— and says, ** if the act from whidi deafli 
ensued were barely malum prokAUum, as shooting at game by a person not 
qualified by the statute4aw to keep or use a gun for that porpoise the case 
of a person so oflfencfing will fall undor the samemleasthatofaquafified 
man, tor the statutes prohibiting the destrucdon of ^une umkr eerkdn 
pewMei will not, in a quesdon of this kind, enhance the acddent beyond 
its intrinsic moment, p. 969. 
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aM kinaXkg imd sivtard-fdaying, the succeeding amusement of 
liMi posterity : and l&er^re if a knight in the formei^ case» 
6r a gladiaiior in the ktter, be killed, such killing is felony ojr 
mm^Ianghterk (10) But if the king command or permit such 
diversion, it is said tb be only misadventure ; for then the act 
is lawful*. In like manner, as by the laws both of Athens 
and Rome, be who killed another in the pancratium^ of pub* 
He games authorized or permitted by the state, was not held 
to be ^ttOty homicide Likewise to whip another’s horse, 
whereby he runs over a child and kills him, is held to be ac* 
^^fental in the rider, for he* had done nothing unlawfol : but 
mw^aughter in the persra who whipped him, for the act was 
a trespass, and at best a piece of idleness, of inevitably dan* 
geroUs cdnsequence^ And in general, if death ensues in 
consequence of an idle, dangerous, and unlawful sport, as 
footing or casting stones in a town, or the barbarous diver*^ 
sion of oock*throwing, in these and similar cases, the slayer is 
guilty manslaughter, and not misadventure only, for these 
are unlawful acts K 

2. Homicide in self-defence^ or se drfendendoy upon a sud- 
affray, is also excusable, rather than justifiable, by the 
English lew. This species of self-defence must be distin- 
guished from .that just now mentioned, as calculated to hinder 
the perpetration of a capital crime; which is not only a 
[ 184 3 matter of excuse^ but of justification. But the self-defence, 
wfafoh we are now speaking of, is that whereby a man may 
{mitect himself from an assault or the like, in the course of 
a sudden brawl or quarrel, by killing him who assaults him. 
And this is what the law expresses by the word chance-medleyy 
or (as some rather choose to write it) chatid-medley^ the for* 

• 1 Hal P.C. 473. 1 Hawk. P.C. * 1 Hawk. F.C. c«S9. § 3. 
cM, f 6, ^ Ibid. C.29. § 4. 1 HaJ. P.C. 472. 

h PteK<ieXX.SS.7. ^.9.2.7. Post.: 


<10) Hiere seems to be a sohd disfinction between boxing and fencings 
wincii m adverted to in the case of Hunt v. Pdif, l lffingh.2. To teach 
iand kam to box and tofence are equally lawful; are both the art of 
weifdefeiice; Imt sparring exhibittons are unlawfiii, bucuase they tend to 
form prize ^i^iters, and prize fighting k filegai; but fencing exhiintioiii 
have no shnilar tendency. ^ 
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mer of which in its ethology .c^nifies a a4Rray| tha 
latter an affray in the heat of blood or passhxa ; cS mma 
of pretty much the same import: but the forma* ul^ oammon 
speech too often erroneously applied to any manner of homW 
cide by misadventure; whereas it appears by the statute 
24 Hen. VIIL c.5. and our ancient books \ that it is prqperly 
applied to such killing as happens in sel&defencd upon a 
sudden rencounter This right of natural defence does not 
imply a right of attacking : for^ instead of attacking €me an* 
other for injuries past or impending, men need only have 
recourse to the proper tribunals of justice. They cannot 
therefore legally exercise this right of preventive d ^nc e, but 
in sudden and violent cases when certain and immediate su^ 
faring would be the consequence of waiting finr the assist- 
ance of the law. Wherefore to excuse homicide by the plea 
of self-defence, it must appear that the slayer had no other 
j)ossible (or, at least, probable) means of escaping fix>m bis 
assailant. 

It is frequently difScult to distinguish this species of 
cide (upon chance-medley in self-defence) from that of man- 
slaughter, in the proper legal sense of the word But the 
true criterion between them seems to be this: when both 
parties are -actually combating at the time when the mortal 
stroke is given, the slayer is then guilty of manslaughter; but 
if the slayer has not begun the fight, or (having begun) en- 
deavours to decline any farther struggle, and afterwards, 
being closely pressed by his antagonist, kills him to avmd his 
own destruction, this is homicide excusable by sdf<lefeaee^4 
For which reason the law requires, that the person, who kills 
anotlier in his own defence, ^ould have retreated as fer as he 
conveniently or safely can, to avoid the violence of the assault^ [ 185 
before he turns upon his assmlant; and that not fictitiously, or 
in order to watch his opportunity, but from a rea} tenderness 
of shdAding his brother’s blood. And though it may be 
cowardice, in time of war between two indepmidmit nations, 
to flee from an enemy; yet between two^'fellim-subjects^tfae 
law countenances no such point of honour : bi^^ipse the king 

* Staunf. P._C. 16. • 

"'3lnrt.5S. 57. Foil. 275, 276. ^ * Fort, 877. 
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and liis oonits are lAi»vindi(^ injuriarunh and mH give to the 
ptMf wronged all the satisfaction he deserve K In this the 
dvil law agrees with ourS) or perhaps goes rather &r* 
ther; qtd cum aliter iueri fe non possunt^ damni culpam 

dederint^ innoxii sunt The party assaulted must there* 
fore flee as fiur as he conveniently can, either by reason of 
some Wall, ditch, or other impediment; or as far as the fierce* 
ness of the assault will permit him ' : for it may be so fierce 
as not to allow him to yield a step, without manifest danger 
of his life, or enormous bodily harm ; and then in his defence 
he may kill his assailant instantly. And this is the doctrine 
of universal justice *, as well as of the munidpal law. 

And as the manner of the defence, so is also the time to 
be considered : for if the person assaulted does not fell upon 
the aggressor till the afinty is over, or when he is running 
away, this is revenge, and not defence. Neither, under the 
colour of self-defence, will the law permit a man to screen 
himself from the guilt of deliberate murder : for if two per* 
sons, A and B, agree to fight a duel, and A gives the first 
onset, and B retreats as fer as he safely can, and then kills A, 
this is murder ; because of the previous malice and concerted 
design But if A upon a sudden quarrel, assaults B first, and 
upon B’s returning the assault, A really and bond flees ; 
and, being driven to the wall, turns again upon B and kills 
him: this may be ee drfendendo according to some of our 
[ 186 ] writers"; though others " have thought this opinion toofe* 
vourable ; inasmuch as the necessity, to which he is at last re* 
duced^ originally arose from his own fault (11) Under this 

1 HaL R C 4S1, 483. < 1 Hil. PX. 479. 

< jgr. 9.2.45. “ 1 Htl.P.C. 482. 

I HaL P.C.46S. 1 Htwk. P.C. c.29. § 17. 

*Pki£ L2. C.5. §13. 


(1 1} The turn here put douhtfelly Wiu itated absolutely a few sentences 
before, cm the.atttboi% of Foster, p.i77.,a8 a case ofexctuabil self-de- 
fence. Foster uws, as in the case c^ manslaughter upon sudden provoca- 
tions, where the jpartifli ^t cm equal terms, all malice apart, It matlereth 
not who gave till first Mow; so in this case of excusshle sdf-defeii^ I 
dunk die first aaianlt in a sudden affiray, all malice apitft, will make no 
difibrenoe, \f either foriy qMeik the amhoi, md retread hrfore u mcfiet 
wmmd he ghm. In Bast’s Pl.C. ch.v. |5S« the same doctrine it main* 
tainad. 
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excuse of self-d^ence^ the pritua^ mil end natnxal lelfitl^ 
are comprehended ; therefi«« master and sexvaat, parent and 
child, husband and wife, killing an assailant in dke necemary 
defence of each other respectively, are excused; the act of the 
relation assisting being constm^ the same as the act of the 
par^ himself*. * ' 

There is one species of homicide se d^endendo, wfam 
the party slain is equally innocent, as he who occasu^ his 
death : and yet this homicide is also excusaUe from the great 
universal principle of self-preservation, which prcmipts every 
man to save his own life preferably to that of another, where 
one of them must inevitably per^. among others, in 
that case mentioned by lord Bacon where two persons, being 
shipwrecked, and getting on the same plank, but finding it 
not able to save them both, one of them thrusts the other 
from it, whereby he is drowned. He who thus preserves 
his own life at the expence of another man’s, is excusable 
through unavoidable necessity, and the principle of seUMe- 
fence ; since their both remaining on the same w^ak plaxdc is 
a mutual, though innocent, attempt upoDg and an endanger- 
ing o^ each other’s life. (12) 

a • 

Let us next take a view of those circumstances wherein 
these two species of homicide, by misadventure and sdMe- 
fen<$e, agree ; and those are in their blame and pumshment* 

For the law sets so high a value upon the life of a man, that 
it always intends some misbehaviour in the person who tak:^ 
it away, unless by the command or express permission of the 
law. In the case of misadventure, it presumes n^ligenee, or 
at least a want of sufficient caution in him who was so un- 
fortunate as to commit it; who therefore is not altogether 
faultless*. And as to the necessity which excuses a man 
who kills another se defendendo^ lord Baccm* entitles it [ 18' 
cetsiias ctdpabilisj and thereby distinguishes it from the fimner 
necessity of killing a thief or a male&ctor. For the laif in- 

4 

>• 1 Hd. F. C. 4M. > 1 Hawk. P.C^c. 98.1 M. * 

^ £l«m.reg.5. SeealiolHiwk. P.C. ^ £lcm«reg.5. ^ ^ 

e. S8. % fiS. 

m ■ n i— » me — i n iw i n 

(19) ConfaGc* de Olllc. l.iiL 


4fg w^U 91^ finm WDie iiiji)( 9 oiwB 
ipn^ at soow j»ofiQ(»4(»f ia word or deed; and 
W)co 01 qowfeb panics be» and i)«aall 3 r arc, io 
•Qiic fodt; and it scarce can be nied who was origiBally in 
wrong; iiie law wi8 lu^ hold the snrviTw entirely guilt* 
less. Bot it is dear, in the other ct&e, that where I hill a 
thief that breaks into my house, the original de&ult can 
never be upon my side, The law besides may have a farther 
view, to c^e the criaie of homicide more odious, and to 
caidiQP men how they venture to kill another upon Ihdr own 
piivcte yudgaaent ; by ordaining, that he who slays his neigh' 
hour, without an express warrant from the law so to do, shall 
no case be absolutely free from guilt. 

is the law of Bnghmd s'mgular in thU respect Even 
the ahuighter of enemies required a solemn purgatiim among 
the dews ; which implies that the death of a man, however 
it hii^iens, win leave some stain behind it And the Mo* 
saicsl law " ai^uunted certain cities of refuge for him “ who 
** kflled Ins neighbour unawares : as when a man goeth into 
** the wood with his neighbour to hew wood, and hb hand 
** fetcheth a stroke with the ox to cut down the tre^ and the 
** head slippeth from the helv^ and lighteth upon his neigh' 
** hour that be di^ be shdl dee onto one d* those cities and 
u Ine.” But it seems he was not held wholly blameless, 
any more than in the English law ; since the avengm of blood 
mi^t slay him bdbre he reached bis asylum, or if he after- 
wards stiired out of it till the death of the high priest In 
tM imperial law likewise ‘ casual homicide was exensed, by 
the indidgenee of tbe emperw signed with his own sign 
sawimd, ** amotatioae prmipit /* otherwise the death of s 
iawi« hewerer committed, was in srnne degree punishable. 

^ homicide by misfortune was expiated 
[ 161 3 ^ UEdmMmy banishment for a year*. In Saxony a foe ia 

to .the Undred d* the slam ; which also, among the 
Western Goths, was little infriior to d>8t of voluotaiy hmni*' 

* Kmab. c*S5« iscl Deot thought to alludor whea ho fcaoindt 

* 16.5. Achilkt la iha t w iat y ^thord Biad, that 

^ ^ita^ de 1 a%* £i5.9. when a child he wee obliged to An hie 

* To ddt expiation by baniihiiitfit the country for eaittaUy killing bb p|ay*^l<* 
ipbit of Patroclui in Hoinor aoay be low ; ^ mfmt ebr 



cide'; iuhI in Fi«iice< no ptaesoa i» ever abgiriTi^d ^ of 
tbis nature, without a lu'gesa to the poor, and tho dtarge fj 
oertain niaaaas f<u^ the aoul of the party killed* (19) \ 

The penalty inflicted hy our laws is said by ^ Edward 
Coke to have been anUendy no less than death ffhioh 
however is with reason denied by later and more aecuntte 
writers It seems rather to have consisted in a forfeitim^ 
some say of all the goods and chattels, others of only part 
of than, by way of fine or weregild : which was probidfly 
disposed as in France, in pios ttsus, according to the htt« 
mane superstition of the times, for the benefit of its soul 
who was thus suddenly sent to his account, with all his im*> 
perfet^ns on his head. But that r^on having Imig ceased, 
and the penalty (especially if a total forfeiture) growing more 
sev^e than was intended, in proportion as personal pitqperty 
has become more considerable, the delinquent has now, and 
has had as early as our records will reach a pardon and writ 
of restitution of his goods as a matter of course and right, 
only paying for suing out the same And indeed to prevent' 
this expence, in cases where the death has notoriously hap- 
pened by misadventure or in self-defence, the judges will usu- 
ally permit (if not direct) a general verdict of acquittal 

III. Feionious homicide is an act of a very dilBSirent na- 
ture from tlie former, being the killing of a human creator^ 
of any age or sex, without justification or excuse. This may 
be done either by killing one’s self, or another man. 

' Stiemh.cie^uv Goti, 1.3. c.4. ^ Fo8t.287. * 

* De Morn«yt on the digest. ' Fost.SSS. 

x 2 Inst. 148. 315. “ 2 HBwk.’P.C. c. 37. 5 2. 

• 1 HaL P.C. 425. 1 Hawk. P.C. > Fost.S88. 
c. 29. $ 21. Fosb 282, &c. 

(is) See ' ante, p. 181. n. 6. The FVench law adopts a distinctiM be* 
tween homicide by misadventure, and excusable homicide, but dw lat* 
ter corresponds more exactly with our manslau^ter than with enr 
d^endendo, and is subjected to a heavier punishmeot. Homicide by, awk- 
wardness (maladreue), imprudence, inattention, negligence^ inobservance 
of rules, must always be involuntary, which is not the casp wbJi homicide 

d^endettdo; the punishment ^ imprisonment varring from feme months 
to two years, and a fine from 60 to 600 francs. The French law has no 
divirion of this crime corresponding exactly with our te defmicndo. Code 
P^nal, liv.iii. tit. 2. § 319. 
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I^EU^anmnxB* dte pretended herdsmi but real cowardice, 
^ of Ibe Stoic {diilosqpii^ who destroyed themselTes to avcdd 
those ills which they had not the fortitude to endure, thou^ 
die attemptmg it seems to be countenanced by the civil law*, 
yet was punished the Athenian law with cutdng off the 
Band which ocunmitted the desperate deed And also -the 
law cf &)gland wisely and xelij^oasly considers, that no man 
hath a power to destroy life, but by commission from God, 
the author of it ; and as the suidde is guilty of a double of- 
i^ce; (me spiritual, in invading the prerogative of the Al- 
mighty, and rushing into his immediate presence uncalled 
for; the other temporal, against the king, who hath an interest 
in the preservation of all his subjects ; the law has therefore 
ranked this among the highest wimes, makmg it a peculiar 
species of felony, a felony committed on one’s self. And this 
admits of accessories before the fact, as well as other felonies ; 
for if one persuades another to kill himself, and he does so, 
the adviser is guilty of murder \ A /elo de se therefore is he 
that ddiberately puts an end to his own existence, or commits 
any unlawful nttilicious act, the consequence of which is his 
own deadi : as if attempting to kill another, he runs upon his 
imtagonist’s sword : or shooting at another the gun bursts and 
kills himself'. The party must be of years of discretion, and 
in his senses^ else it is no crime. But this excuse ought not 
to be strained to that length, to which our coroners’ juries are 
apt to carry it, viz, that the very aCt of suicide is an evidence 
of insani^ ; as if every man, who acts contraiy to reason, 
had no reason at all : for the same argument would prove 
eveiy other criminal non compos^ as well as the self-murderer. 
The law very rationally judges, that eveiy melancholy or hy- 
podbondriac fit does not deprive a man of the capacity of 
discerning right from wrong ; which is necessary, as was ob- 
t 190 ] served in a former chapter*, to form a legal excuse. And 
therefin^ if a real lunatic kills himself in a lucid interval, he 
is a de se as much as another man ^ 

^ ** Si'ptit imptttimuh dUorih atU ^ Keilw, 136. 

** taedh pitaef aui m^rdo, dtU fitrore^ ' f HtvML P.C. e,S7. 1 4. V Hi?. 
^ aui men maktiit tifin animad^ P.C. 41S. 

•• peHahitinmtm.** ^.49.16.6. * S0eptg.94. 

P Pot. Aatiq, b.l. C.96. * 1 Hil. P. C. 419. 
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But now the questum follows, what punadnnent can 
human laws inflict tm one who has withdrawn hhnself from 
their reach? They can only act upon what he harUefl 
behind him, his reputation and fortune: on the finmer by 
an Ignominious burial in the highway, with a stake driven 
through his body (14); on the latter, by a forfeiture of all his 
goods and chattels to the king : hoping that his care for ather 
his own reputation, or the- welfare of his flunily, would be 
some motive to restrain him from so desperate and wicked 
an act. And it is observ^le, that this for^ture has relatirm 
to the time of the act done in the felon’s lifetime, which was 
the cause of his death. As if husband and wife be possessed 
jointly of a term of years in land, and the huriiand drowns 
himself ; the land shall b® forfeited to the king, and the vrife 
shall not have it by survivorship. For by the act of casting 
himself into thewater he forfeits the term ; which gives a title 
to the king, prior to the wife’s title by survivorship, whidi 
could not accrue till the instant of her husband’s death*. 
And though it must be owned that the letter of the law herein 
borders a little upon severity, yet it is some alleviation that 
the power of mitigation is left in the breast of the sovereign, 
who upon this (as on all other occasions) is reminded by the 
oath of his office to execute judgment in mercy. 

The other species of criminal homicide is that of killing 
another man. But in this there are also degrees of guilt, 
which divide the offence into manslaughter and murder. The 
difference between which may be partly collected firom what 
has beer, incidentally mentioned in the preceding articles, 
and principally consists in tbi^ that manslaughter (when vo- 
luntary) arises from the sudden heat of the passions, murder 
from the wickedness of the heart. 

** Finch. L.S 16 . 

(14) The law is altered in this respect by the 40.4. c.52., which ifirects 
that a person felo de sc shall be buried without any stake driven Ihrov^ 
the body privately in a church-yard, within twenty-four hours fircun the 
finding of the inquisition^ and between the hours of nine and twelve at 
night; but. the statute does not authorise the performing the rites of 
Christian burial. 
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l» M^VsiiLUOBXim is therefore thus defined*, the un- 
killing oi another without malice either express or 
ia^plied (15) : which may be either voluntarily, upon a sudden 
heat; or invcduntarily, but in the ' commission of some un* 
lawful act. These were called in the Gothic constitutions 


** homiddia ,vufgaria s guae out casu, out etiam sponte commit- 
** ttentUTt sed in subUcmeo quodam iracundiae adore et impeiu 
And hence it fellows, that in manslaughter there can be no 
accessaries before the fact ; because it must be done without 
premeditation. 


As to the first, or voluntary branch : if upon a sudden 
quarrel two persons fight, and one of them kills the other, 
thiff is manslaughter : and so it is, if they upon such an occa- 
sion go out and fight in a field ; for this is one continued act 
of passicHi * ] and the law pays that regard to human frailty, 
as not to put a hasty and a deliberate act upon tlie same footing 
with regard to guilt. So also if a man be greatly provoked, 
as by pulling his nose, or other great indignity, and imme- 
diately kills the aggressor, though this is not excusable sc de- 
JendendOt since there is no absolute necessity for doing it to 
preserve himself; yet neither is it murder, for there is no 
previous malice ; but it is manslaughter But in this, and 
in eveiy other case of homicide upon provocation, if there 
be a sufficient cooling-time for passion to subside and reason 
to interpose, and the person so provoked afterwards kills the 
other, this is deliberate revei^ and hot heat of blood, and 
accordingly amounts to murder ^ So if a man takes another 
in the act of adultery with his wife, and kills him directly 
upon die ^)ot$ though this was allowed by the laws of 
Scdon S as likewise by the Roman civil law, (if the adulterer 

I Hal. P. C. 466. y Kelyng. 185. 

^Sdarnh. dejure Goth* LS. c.4. * Post. 296. 

* 1 Hawk. F.C. c.Sl. $ 29. * Flutarcb. invU* Soian* 


(15) Hale’s definition in the place referred to varies from that in the 
text, by substituting the word ** voluntafy” for ** unlawful.” Blaekttone’s 
definition b huge enough to indude homicide $e defendendo; perhaps the 
word ** felonbus” would be the proper qualification ; the fidony would then 
^td n gidifa it from excusable homicide, and the absence of malice, from 
murder. 
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i;^as found in tlio hudi>and*s own house ^ 9 ) aldO ainoi 

antient Gtoths ^ ; yet in England it is not absolutely t^ked 
in the class of justifiable honiicide 9 as in case cH a fomble ^ 
rape, but it is manslaughter**. (16) It is hOwevet tke lowest [ 192 
degree of it ; and therefore in such a case the court directed 
the burning in the hand to be gently inflicted, because them 
could not be a greater provocation ^ Manslaughter there&^ 
on a sudden provocation differs ft*om excusable homicide $e 
dtfendendo in this : that in one Case there is an apparent ne^ 
cessity, for self-preservation, to kill the aggressor : in the other 
no necessity at all, being only a sudden act of revenge. 

The second branch, or involuntary manslaughter, 
also from homicide excusable by misadventure, in this ; that 
misadventure always happens in consequence of a lawful aCt, 
but this species of manslaughter in consequence of an unlaw-* 
ful one. As if two persons play at sword and buckler, unless 
by the king’s command, and one of them kills the odier : diis 
is manslaughter, because the original act was unlawful ; but 
it is not murder, for the one had no intent to do the other 
any personal mischief ^ So where a person does an act, law-* 
ful in itself, but in an unlawful manner, and without due 
caution and circumspection : as when a workman flings down 
a stone or piece of timber into the street, and kiUs man $ 
this may be either misadventure, manslaughter, or murder, 
according to the circumstances under which the original act 
was done : if it were in a country village, where few passengers 
are, and he calls out to all people to have a care, it is misad-* 
venture only ; but if it were in London, or other populous 
town, where people are continually passing, it is manslaughter, 
though he gives loud warning ^ ; and murder, if he knows of 
their passing, and gives no warning at all, for thefl it is malice 
against all mankind And, in general, when an involuntary 
killing happens in consequence of an unlawful act, it will be 
either murder or manslaughter *, according to the nature of 

jgr. 48. 5 . 24. ^ 3 Iiitt.56. 

« Sliera* /.3. C.2. * Kel.4<X 

^ I Hal. F.C.486. 3 Inst 57. 

* Sir T. Haym. 212. ‘ Our statute kwliis sirercly am- 


(16) See ante, p. 181. (a. 7.) 
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!dbe; -acli4iioh OGcaaoned it lf .it be in prosecution of a felo- 
[ 19S 3 itions intent, w in its ocmsequences natui^ly tended to blood- 
shed, it will be murder; but, if no more was intmided than a 
mere civil treqfmss^ it will tmly amount to manslaughter). 


» * 

NexTi as to the punishment of this degree of homicide : the 
cnmeofmanslaughter amounts to felony, but within the benefit 
of clergy ; and the offender shall be burnt in the hand, and 
forfeit all his goods and chattels. (17) 


But there is one species of manslaught^, which is punished 
as murder, the benefit of clergy being taken away from it by 
statute; namely, the offence of mortally stalbit^ another, 
though done upon sudden provocation. For by statute 
l Jac.L C.8. when one thrusts or stabs another, not then 
having a wei^n drawn, or who hath not then first stricken 
the party stabbing, so that he dies thereof within six months 
after, the offender shall not have the benefit of clergy, though 
be did it not of malice aforethought. This statute was made 
on account of the frequent quarrels and stabbings with short 
daggers, between the Scotch and the English at the accession 
of James the firsts and being therefore of a temporary nature, 
ought to have expired with the mischief which it meant to 
remedy. For in point of solid and substantial justice, it can- 
not be said that the mode of killing, whether by stabbing, 
stranding, or shooting, can either extenuate or enhance the 
guUt : uidess where, as in the case of poisoning, it carries with 
it an internal evidence of cool and deliberate malice. But the 


mdftrted on one ^Mcies of criminal pamenger aball then be drowned, such 

negligence, wtnrebj tbe death of a waterman if guilty (not of roanslaugb- 

man ie occaiioned. For by ftatute ter, but) of fdony, and ahall be tram* 

10 6eo.IL C.S1. if any waterman be* ported as a felon. 

tween Gtaremnd and Windsor receives i Foeter, S5S. 1 Hawk. P* C. c.Sl. 

into bis boat or baige a greater number §41. 

of persons than the act allows, and any ^ Lord Baym. 140. 


(17) By tbe 3G.4. c.36. tbii punUhmeDt if altered, and mandaughter 
now saljectf the pfhoner to traniportation for life or yean, to imprison. 
saoBt wirii or wiriiout hard labour for any term not exceeding three year^ 
or to apdeuniary fine, at the ^fiscretioii of the court; and die ndlhring the 
punUimeDt, or pqdng the fine, hai all the same eftcts and consequences 
as tim luftriiy tlm former pun^ment of burnings Ac. had. 
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beaignily of the kvr hadi ocmst^^ the statote so kvoumUy 
in behalf of the sul^ct, and so sbicdy when agahi^ himiltb^ 
the oSence of stabbin^f now stands almost npoa the Itane 
footing, as it did at the common law'. Thus, (not to vqseat 
the cases before-mentioned, of stabbing an adulteress,, 8k. 
which are barely manslaughter, as at common law,) in die 
construction <d' this statute it hath- been doubted, whether, 
the decease had struck at all before the mortal blow givoi, 
this does not take it out of the statute, thougluin the preceding 
quarrel the stabber had given the first blow ; and it seems to 
be the better opinion, Aat this is not within the statute". 

Also it hath been resolved, that the killing a man by thrown^ C 194 
a hammer or other blunt weapon is not within the statute ; 
and whether a shot with a pistol be so or not, is doubted”. 

But if the par^ slain had a cudgel in his hand, or had thrown 
a j^t or a bottle, or discharged a pistol at the party stabbing, 
this is a sufficient having a weapon drawn on his side within 
the words of the staute\(18} 

2. We are next to consider the crime deliberate and wU- 
fiil murder i a crime at which human nature starts, and which 
is I believe punished almost universally throughout the world 
with death. The words of the Mosaical law (over and above 

' Fo8t299, 300. • 1 Hal. P.C. 470. 

Fost. SOI. 1 Hawk. P.C. c.SO. ^ 1 Hawk. P.C. c.SO. § 8. 

§ 6 . 


(18) The same benignity of construction has prevailed in all other ipiet- 
tions which have^arisen.on this statute. Thus, the words bemg * every 
person and persons who shall stab, &c.,’* would, upon general piinc^es, 
include all who were present and consenting to the act dcm, but th^ are 
confined to the very person who gives the stab or thrust. Therefore 
where several were indicted on the statute, and it did not appear which of 
them made the thrust, they were convicted of manslau^ter only at com- 
mon law, and had their cleigy. On the other hand, the words bmng 
^ stab or thrust any person or persons that hath not then any weapon' 
drawn, or that hath not then first stricken,*’ are held to indnde ^ 
present aiding the party killed; so that where A. and B. came to C.*s 
lodgings, and B. sUx^ with a sword drawn at the door to keq> C. firom 
gmng out, till a bailiff should come to arrest him for a ddif^<dtte to A« ; and 
tq;Km some altercirion between A. and C., C. stabs A* with 0 dagger drawn 
firom his pocket, tins was held to be a case not within the statute. East, 
P. C. C.V. $ 
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^ ^ ^ to that " whoso sheddedi man's 

« Mood, tntm shall his blood be shed”) am wety emphatictd 

in jprMiibitii^ the pai^ott murders''. Moreover ye 
** ^all take no satisfiKstion for ^e life of a murderer, which is 
• ** guilty of death, but he shall be surely put to death ; -for the 
“ land cannot be cleansed of the blood that is shed thermn, 
** but by die Mood of him that shed it.’' And therefore our 
law has provided one course of prosecution, (diat by appeal, 
cf which hereafter,) wherein the king himself is excluded the 
power pardoning murder ; so that, were the king of Eng- 
land so inclined, he could not imitate that Polish monarch 
-hiaititmed by Puffendorf': who thought proper to remit the 
penalties of murder to all the nobility, in an edict with 
this arrogant preamble, ** nos, divini Juris rigorm modern 
** Slides, jfc” But let us now consider the definition of this 

great <^nce. 

The name of murder (os a crime) was antiently applied only 
to the secret killing of another*; (which the word mderda 
[ 195 ] signifies in the Teutonic language*;) and it was defined, 
** homiciditm quod nuUo vidente, nullo sciente, clam perpe- 
** tratur^'” for which the vill wherein it was committed, or 
(if that were too poor) the whole hundred was liable to a heavy 
amercement ; which amercement itself was also denominated 
murdrum.* This was an antient usage among die Goths in 
Sweden and Denmark; who supposed the neighbourhood, 
unless they produced the murderer, to have perpetrated or at 
least connived at the murder*: and, according to Bracton*', 
was introduced into this kingdom by king Canute, to prevent 
hu countrymen the Danes from being privily murdered by 
the English ; and was afterwards continued by William the 

^ Ottk ii« 6« ** NuUam verdoi&m eelaUf nec cdmti 

^ Numl^ tzt?* 31« S3« ** pemiiUm nec rnwrUrari,** And tho 

' dej«it, &gs L 8.C.5. , ncedi ** pwr le dreii** in ike 

^ * Dial de Semeck* 1 1- c*10. tidw of thm Btatittp, «r» londcrtd in 

* Sdcnilk 4e juee Sueon* IS, (^8, Flet$,JiuL §6, ^ pro Jure 
Tht word mm rdr e in our old stotutM ** dtamb** 
ilio lignideil nnf kind of conccfelmant ” Okor. 4 14v c.S* 
orfdii«|v Sointteftotutoof Eioler^ Bnct 4 S. c.ld* $7. 8m* 
14 Bdnr.t* riant ne calermif ne M«rL c.36* Fotls 881*. 

** findeatrecdi ne murdr^/** widdi if * Sdernh. 4 S« e* 4. 

Uwi tiindlH in fkt»i 41. c. 18. §4. r 4s« Ir.S. c.l5. 
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conqueror, for the like security to his own Ncarnsns** " And 
therefore i^ upon inquisidon h^, it appeared tb^ the f^mion 
found slain was an Englishman^ (the pres^itment wher^ was 
denqpiinated englescherie^j) the country,, seems to Imre been 
excused from this burthen* But, this difierence being totally 
abolished by statute 14£dw*IlL st.l.t c.4. we must now" (as 
is observed by Staundforde^) define murder in quite another 
manner, without regarding whether the paily slain was kiUed'^ 
openly or secretly, or whether he was of Engltdi or foreign 
extraction. 


Murder is therefore now thus defined or rather descifoelil^ 
by sir Edward Coke^ ; when a person of sound memory and 
discretion, unlawfully killeth any reasonable creature in 
being, and under the king’s peace, with malice aforethought, 
either express or implied^ The best way of examining the 
nature of this crime will bel^ considering the several branches 
of tills definition. (19) 


First, it must be committed by a person of sound memory 
and discretion: for lunatics or infants, as was formerly ob- 
served, are incapable of committing any crime : unless in such 
cases where they shew a consciousness of doing w^ong, and 
of course a discretion, or discernment, between good and eviU 


Next, it happens when a person of such sound discretion 
unlcceojxdly killetk* The unlawfulness arises from the killing 
without warrant or excuse-: and there must also be an actual 
killing to constitute murder ; for a bare assault, with intent to 
kill, is only a great misdemesnor, though formerly it was held 
to be murder *^.(20) The killing may be by poisoning, striking, 

* 1 Hai.p.c. 447. ' 3 Inst. 47. 

* Bfvct. uH Sfiffr, * 1 Hal. P.C. 4S5« 

* P.C. L 1. c.lO. 


(19) The description at length is, ** When a man of sound memory, and 
of the age of discretion, unlawfully killeth within any county of the realm 
any reasonable creature in rerum naiurd under the king’s peace, Moth ma« 
lice forethought, either expressed by the party or implied by law, so' as 
the party wounded or hurt,&c* die of the wound or hurt, Ac* withmayear 
and a day afier the same.’* 

(20) Although a dmple assault with intent to murder still remidnt only 
a misdemeanor, yet the l^dature has interfered in several instances to 
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dfowning^ mi a thotusaad c^iktr forms of deatlif by 
iribldi htunan xu^ure be overcome. And if a person be 
iodicted for one qpecies of killings as by poisonings he cannot 
be convicted by evidence of a to^y different species of death, 
as by skoaUng with a pistol, or starving^ But where they only 
differ in curcumstaaoe, as if a wnmd be alleged to be given 
with a Disord, and it proves to have arisen from a stafl^ an 
axe^ or a hatchet^ this difi^^ce is immaterial^* Of all species 
of deadis, the most detestable is that of poison ; because it 
can of all others be the least prevented either by manhood or 
:^rethought^. And therefore by the statute 22 Hen. VIIL c.9. 

9 was, made treason, and a more grievous and lingering kind 
€£ death was inflicted on it than the common law allowed ; 
namely, boiling to death : but this act did not live long, being 
repealed by 1 £dw. VI. c. 12. There was also, by the antient 
ecmimoii law, one species of killing held to be murder, which 
may be dubious at diis day ; as there hath not been an 
instance wherein it has been held to be murder for many ages 
past^ : 1 mean by bearing false witness against another, with 

* S Inst. 135. 2Hal. P.C. 185. I have good grounds to bellere it was 

^ S IntL 48. not from any apprehension of bis that 

FoAt.lS2. Inthecaseof Macdaniel the pmnt was not maintainable, but 
and Bcny, reported by sir Michael from other prudential reasons. No- 
Fester^ Uioiigli the then attorney gene- thing therefore should be concluded 
nd declined 16 argue this point of law, from the waiving of that prosecution. 

make attempts to murder by certain means capital felonies. Several of 
these will be found noticed in the text in their proper places ; but the 
most important statute on the subject was passed since the death of the 
author, the 45 G. 5. c.58., commonly call^ Lord Ellenborough’s Act. 
Tins punishes with death in principals, counsellors, aiders and ab€Uors,the 
spalkiooily diooting at any of his majesty^s subjects ; the presemiing, point- 
ings or levelling any kind of loaded fire-arms at any one ; the attempting 
in any way to discharge the same at any one ; stabb^ or cutting any one, 
with intent in so doing any of these things to murder, rob, maim, disfigure, 
disable, or do any other grievous bodily harm to such pmon, or with 
intent to obstruct, or resist the lawful aj^rehension or detainer of the 
person so stabinng or cutting, or of any accomplice for any offence for 
which he or th^ nu^ be liable by law to be apprehended, and the mali* 
dously ad mio i f teriug any deadly poison or other noxiotM thing, with in- 
tent to murder, or cause the miscarriage of any woman then quick with 
eUifL The same statute provides, however, that if the shooting at, level* 
Ik^or attemptifig to dis^aige the loaded fire4Uins, or the stabbing or 
ctftting;, ime done mdmr sudk drcumitanoes as that, if death had ensiled, 

the 
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aa express premeditated design to take away hn li^ 
the innocent person be condemned and executed*^ 

Gothic laws punished in this case, both the judges die 

nesses, and ^prosecutor: ^^peadiari 

^^peeuliari testes^ quorum Jidesjudicem seduoit ; pecuti(tri demque 

et maxima anctorem^ ut homlidomr ^ And, among the Ro* 
mans, the lex CcmeUa^ de sicariis^ punished the fitise witeess 
with death, as being guilty of a species of assassinalioit^ 

And there is no doubt but this is equally murder in 
scientiae as killing with a sword ; though the modem law (to [ 197 
avoid the danger of deterring witnesses* from giving 
upon capital prosecutions, if it must be at the peril of their 
own lives) has not yet punished it as such. (21) If a nuuif 
however, does such an act of which the probable consequmiee 
may be, and eventually is, death; such killing may be muider, 
although no stroke be struck by himself, and no killing may 
be primarily intended : as was the case of the unnatural son, 
who exposed his sick father to the air, against his will, by 
reason whereof he died'; of the harlot, who laid her child 
under leaves in an orchard, where a kite struck it and killed 
it”*; and of tlie parish*officers, who shifted a child from parish 
to parish, till it died for want of care and sustenance.’^ So 
too, if a man hath a beast that is used to do mischief; and he 
knowing it, suffers it to go abroad, and it kills a man ; even 
this is manslaughter in the owner : but if he had purposdy 
Horned it loose^ though barely to frighten people, and make 
what is called sport, it is with us (as in the Jewish law (22) ) 

k Mueor. €.1. § 9. Eritt. c. 59. ' 1 Hawk. P. C. c.Sl. §4, 5,6. 

Bmct. /. S. c. 4. “1 Hal. P.C. 432. 

^ ^ernh. dejure Goth* l,S, c.3. ° PaUn. 545. 

^ F/AS. 8 . 1 . 


the tame would not in law have amounted to murder, then the party 
chaii^d thfdl be acquitted. 

The lG.4. C.8Q. hat provided, that all oi^oes mentibBad in dus last 
ttatute, which thali be committed on the h^ teas, out of the hoc^ of any 
cpunty, shall be offences of the same nature respectively, imd Ikble to the 
tame punkhmeats, as if comautted on land in England or Jrelaiidf and shall 
be eequirfd of at treamat, ftlonies, &c. under asH.#. ara aa be. 
8eepoit,pu9ia» 

(91) Smp. iss.n.is. 

(29) Exo^xxi. V. 28, 29. 

8 2 


BodfclV. 


itttirder, as if he had im^itsed a bear or dog to #onry 
If a physidati or suigeoir gives his patient a pottim 
j^hiisler to care htniy which eontraiy to expectadon kills 
this is nmther marder, nor manslaughter^ but misadven* 
tore; and he «hal1 not be punished criminally, however liable 
he might fwmerly^have been to a civil action for n^lect or 
^orance^ : but it haUi been holden, that if it be not a regular 
physician or surgeon, who administers the medicine or per* 
forms the operation, it is manslaughter at the leasts Yet sir 
Matthew lUe very justly questions the law of this deter- 
wmiation/ In order also to make the killing murder, it is 
feitpiisite that the party die within a year and a day after tlic 
stroke received, or cause of death administered ; in the com- 
putation of which, the whole day upon which Uie hurt was 
done shall be reckoned the first.* * 

Farther ; the person killed must be a reasonable crea^ 
[ 198 ] ^ tore in beings and tmder the king*s peace^** at the time of the 
killing. Therefore to kill an alien, a Jew, or an outlaw, 
who are all under the kmg’s peace and protection, is as much 
murder as to kill the most regular-born Englishman ; except 
he be an alien enemy in time of war.*^ To kill a child in it’s 
mother’s womb, is now no murder, but a great misprision : 
but if the child be bom alive, and dieth by reason of the 
potion or bruises it received in the womb, it seems, by tlie 
better opinion, to be murder in such as administered or gave 
*them.® But, as there is one case where it is difficult to prove 
the child’s being bom alive, namely, in the case of the murder 
of bastard children by the unnatural mother, it is enacted by 
statute 2 lJac.L c. 27. tliat if any woman be delivered of a 
child which if bom alive should by law be a bastard ; and 
ei^eavours privately to conceal its death, by burying the child 
or the like ; the mother so offending shall suffer death as in the 
case of murder, unless she can prove by one witness at least 
that the child was actually bc^ dead. This law, which 

tevours pretty strongly of severity, in making the concealment 

* * » 

' • Pdm.431. • 1 H.wk. P.C. c.Sl. § 9. 

• » Ifitr. c. 4. $ 16. SeeTol. III. < 3 Intt. 50. 1 Hd. P. C. 483. 

ISS* 0 5lnM.50. 1 Hntk. P. C. c.SI. 

Britt, fe.5. 4 lut. 351. $ 16. ; but M. I Hkl.P.C. 433. 

1 Hd. P.C. 48a 
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of die deadi almo^ eoocUisive evidence' of tibe diSd-s bel^ 
murdered by the mothery ' Is nevetthdess to -be abo met vridi 
in the crimiiud codes of many other natknu of £iii|fie; as ^ 
Danes, the "Swedes, and the Frendi*: bat-l iqiprehend it 
has of late years been usud with us in En^bnd, uprai hrids 
for this offence, to require some sort of presumptive evidmoe 
that the child was bom alive, before the other constrahied 
presumption (that th^ child, whose death is concealed, was 
therefore killed by it’s parent) is admitted to ccmvict the 
prisoner* (23) 

* 

Lastly, the killing must be committed with malice ajbre^ 
thought^ to make it the crime of murder* This is the grand 
criterion which now distinguishes murder from other killing : 
and this malice prepense, malitia praecogitaia^ is not so pro- 
perly spite or malevolence to the deceased in particular, as 
any evil design in general : the dictate of a wicked, depraved, 

* See Barrington on tlie statutes, ^ Foster, 256m 
549, 4th ed. 


(25) The statute last cited (43G.5. c.5S.) has materially altered the law 
in this respect. The provisions of the 21 Jac. 1 . c. 27. are repealed, and the 
trials of women charged with the murder of their issue, which, being bom 
alive, would by law be bastard, now proceed by the like rules of evidence 
and presumption as all other trials for murder. At the same time^ where 
the jury acquit the prisoner of the murder, they may find, if it so appears' 
in evidence that the child if born alive would have been a bastard, and 
that the mother endeavoured to conceal the birth ; upon which finding the 
court may sentence the mother to two years’ imprisonment. 

The same statute, as we have seen, makes it a capital felony to admi- 
nister any poison or noxious thing with intent to cause the miscarriage of 
any woman then quick with child ; in a subsequent section, it provides far 
the case where the woman is not proved to be quick vrith chil^ and makes 
the offence then a clergyable felony, to be punished by fine and imprison- 
ment, whipping public or private, or transportation for a term not exceed- 
ing fourteen years. 

By the. present French law, the offence of procuring abortion, whether 
with or without the pregnant woman’s consent, is punished by reriurion ; 
and the woman suffers the same punishment where she has consented to 
the crime ; but medical men and chemists are punished by burd labour Ibr 
term of years, if they are convicted of having disclosed ^administered the 
means of procuring abortion, and abortion has ffollowro in consequcmce. 
The law seems to make no distinction between the child being quidc or 
not, a distinction which perhaps in fact would be very difficult to estidiiUsh* 
Code Penal, liv. iii. tlU 2, s. 3 1 7. 
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[ 199 ] fl9d ite an^ be ddur a^pnut or impiUd in law. Express 
xrufYtra jg tsbitt OM^ With A sodste delibenito mind and 
ftnned design, doth kill another : which finmed design is 
evkl^ced by external circumstances discovering that inward 
intention; as lying in wait, ante^dent menaces, former 
gn yly , and concerted schemes to do him some bodily 
harm ^ This takes in the case of delib^te duelling, where 
both parties meet avonedly with an intent to murder: think- 
ing it their duty as gentlemen, and claiming it as their right, 
to wanton with their own lives and those of their fellow-crea- 
tures ; without my warrant or authority from my power either 
divine or humm, but in direct contradiction to the laws both 
of God and mm : md therefore the law has justly fixed the 
odme and punishment of murder, on them, md on their se- 
conds also *. Yet it requires such a d^ee of passive valour 
to cranbot the dread of even undeserved contempt, arising 
from the folse notions of honour too generally received in 
Europe, that the strongest prohibitions and penalties of the 
law will never be entirely effectual to eradicate this unhappy 
custom ; till a method be found out of compelling the original 
ifgressor to make some other satisfaction to the affronted 
party, which the world shall esteem equally reputable, as that 
which is now givm at the hazard of the life and fortune, as 
wdl f>f the person insulted, as cff him who hath given the 
insult. Also, if even upon a sudden provocation one beats 
another in a cruel and unusual mmner, so that he dies, 
though he did not intend his death, yet he is guilty of murder 
by express malice; that is, by m express evil design, the 
gmuine sense of malitia. As when a park-keeper tied a boy, 
Aat was stealii^ wood, to a horse’s tml, and draped him 
fdong'the park; when a master corrected his servmt widi m 
iron bar; md a schoolmaster stamped on his scholar’s belly; 
so that each of the sufierers died ; these were justly, held to 
be murders, because the correction being excessive, md such 
OS could not proceed but from a bad heart, it was eqiuvalent 
800 3 to a deliberate mt of slaughter *. Neither shall he be guil^ 
of a less crimq who kills mother in consequence of such a 
wilful ac^ as shews him to be an enemy to aH mmkiad in 

» l Hd. P.C 451. • 1 Hd. P.C *54. 473,474. 

* t H»wL P»C. c, $1 
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generml; as going ddiberaidyt and with an intent to do 
chief ^ upon a horse used to strike^ or coolly e 

gun» ainmg*a multitiide of people^. So if a i^pif^peadlves to 
kill the next man he meets, and does kill him» it 1$ mui^t 
although he knew him not ; this is universal malice^ 
if two or mor^ come together to do an unlawful act againsl 
the king^s peace, of which the probable omsequence might 
be bloodshed, as to beat a man, to commit a riot, or to rob 
a park : and one of them kills a man ; it is murder in them 
all, because of the unlawful act, the malitia praecogitata^ or 
evil intended beforehand \ 

Also in many cases where no malice is expressed, the law 
will imply it: as where a man wilfully poisons another, in 
such a deliberate act the law presumes malice, though no 
particular enmity can be proved \ And if a man kills an- 
other suddenly, without any, or without a considerable pro- 
vocation, the law implies malice; for no person, unless of 
an abandoned heart, would be guilty of such an act, upon a 
slight or no apparent cause. No afiront, by words or ge^ 
tures only, is a sufficient provocation, so as to excuse or a- 
tenuate such acts of violence as manifestly endanger the life 
of another But if the person so provoked had unfortu- 
nately killed the other, by beating him in such a manner as 
shewed only an intent to chastise and not to kill him, the law 
so &r considers the provocation of contumelious behaviour, 
as to adjudge it only manslaughter, and not murder ^ In 
like manner if one kills an officer of justice, either civil mr 
criminal, in the execution of his duty, or any of bis assistants 
endeavouring to conserve the peace, or any private person 
endeavouring to suppress an affray or apprehend a felcm, 
knowing his authority or the intention with which he inter- 
poses, the law will imply malice, and the killer shall be guilty 
of murder And if one intends to do another felony, and 
undesignedly kills a man, this is also murd^ K Thus, if due ([ 901 
shoots at A and misses him^ but kills B, this is mwder; 

^ Lord Rqrra. 143. ' 1 Hawk. P.C. ^81. 1 33. 1 W«l 

‘ I Hawk. P.C. C.89. §.18. P.C. 455,456. 

* Itu. C.S9. § la * F(Mt.S91. 

* 1 Hia. P.C. 455. " 1 HiL P. C 457. 

* lHd.P.C.465. 
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of ihe previoos fistotiioiu intent, wliich ^ btw tnn<-. 
liM Biom one to the othw. The same is the case where one 
leys poinm for A; and against whom thcprismier had no 
malidoas intent, takes h, and k kills him ; this is likewise 
murder^ So also if one g^ves a woman with child a me- 
dicine to procure abortion, and it operates sq^yiolently as to 
kill the woman, this is murder in the person who gave it 
It were endless to go through all the cases of homicide, which 
have been adjured either expressly, or iir^liediy, malicious ; 
diese ther^re may suffice as a specimen ; and we may take 
it ibr a general rule that all homicide is malicious, and of 
course amounts to murder, unless where justified by the com- 
mand or permission of the law; excused on the account of 
accident or self-preservaUon ; or alleviated into manslaughter, 
by. being either the involuntary consequence of some act, not 
strictly lawful, or (if voluntary) occasioned by some sudden 
and sufficiently violent provocation. And all these circum- 
stances of justification, excuse or alleviation, it is incumbent 
upon thepnsoner to make out, to the satisfaction of the court 
and jury ; the latter of whom are to decide whetlier the cir- 
cumstances alleged are proved to have actually existed ; the 
former, how far they extend to take away or mitigate the 
guilt. For all homicide is presumed to be malicious, until 
the contraiy appeareth upon evidence 


The punishment of murder, and that of manslaughter^ 
were formerly one and the same ; both having the benefit of 
dergy ; so that none but unlearned persons, who least knew 
_ the guilt of it, were put to death for this enormous crime ”. 
But now, by several statutes ", the benefit of clergy is taken 
away from murderers through malice prepense, their abet- 
tors, procurers, and counsellors. In atrocious cases, it was 
fi-equmdly usual for the court to direct the murderer, afier 
execadtm, to be hung upon a gibbet in chains near the place 
[ 908. 1 where the foct was committed : but this was no part of the 
l^;al judgment ; and the like is still sometimes practised in 
the case of notorious thieves. This, being quite contraiy to 


i 1 HaL P. C. 466; 
* JtU.4St9. 

155. 


“ 1 Hal. P.C, 450. 

• ?S Hen. VIII. c. 1. t EdW. VI. 
C.13. 4&5Ph.arH. C.4. 
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the express ccxnmaiid of. the mosaical law% seems to have 
been borrowed from the civil law : which besides the terror 
of the example, gives also another reason for this practice, 
viz^ that it is a comfortable sight to the relations and friends 
of the deceaseds But now in England, it is enacted by 
statute 25Geo«IL c«d7« that the judge, before whom any 
person is found guilty of wilful murder shall pronounce sen- 
tence immediately after conviction, unless he sees cause to 
postpone it; and shall, in passing sentence, direct him to 
be executed on the next day but one, (unless the same shall 
be Sunday, and then on the Monday following,) and that his 
body be delivered to the surgeons to be dissected and ana- 
tomized*^: and that the judge may direct his body to be 
afterwards hung in chains, but in no wise to be buried withont 
dissection. And, during the short but awful interval between 
sentence and execution, the prisoner shall be kept alone, 
and sustained with only bread and w'ater. But a power is 
allowed to the judge, upon good and sufficient cause, to res- 
pite the execution, and relax the other restraints of this act. . 

By the Roman law, parricide^ or the murder of one’s 
parents or children, was punished in a much severer manner 
than any otlier kind of homicide. After being scourged, the 
delinquents were sewed up in a leathern sack, with a live 
dog, a cock, a viper, and an ape, and so cast into the sea ^ 
Solon, it is true, in his laws, made none against parricide ; 
apprehending it impossible tliat any one should be guilty of 
so unnatural a barbarity *. And the Persians, according to 
Herodotus, entertained the same notion, when they adjudged 
all persons who killed their reputed parents to be [supposi- 
titious or] bastards. (24) And, upon some such reason as this, 
we must account for die omission of an exemplary punishment [ 

^ ** His bdd^ s&Ul not renuun all ** ui, ei cofupeciu deierreaniur tUa, ei 
** night upon the tree, but thou, sbalt in ** goiatio gU cognatis interemptarum 
•* any wise bury him that day, for he ** eodem loco poena redditOf in yuo Is* 

** that is hanged is accursed of God, ** irones komicidia yecisseni*** J^.48« 

** that thy land be not defiled.** Deut. 19.28. § 25. 
xii. 23. ** Fost.107* 

^ ** FapUfgoi kUronegf m hu iocis, udi JFf» 41. 9. 9. 

grasfoti lunl, JurcaJigeTuiog placuit ; • Cic. jiro & Rogcio^ § 25. 


(24) Sec Clio. C. 137. 


PDBOC Book IV. 

•^1 

fbt ^HS orime in onr English laws ; which treat it no otiiMTo 
wise lliBa as simple mnrder» unless the child was idso the 
serroirt of his parent*. (25) 

For, though die breach of natural relation is unobserved, 
yet the breach of civil or ecclesiastical omnections, when 
coupled with murder, denominates it a new ofifence, no less 
than a species of treason, called parva proditio^ or petit 
son: which however is nothing else but an aggravated de~ 
gree of murder^; although on account of the violation of 
private allegiance, it is stigmatized as an inferior species of 
treason ^ And thus, in the antient Gothic constitution, we 
find the breach both of natural and civil relations ranked 
iif the same class with crimes against the state and the so- 
vereign*'. 

Petit treason, according to the statute 25£dw.IlL c.2., 
may happen three ways; by a servant killing his master (26), 
a wife her husband, or an ecclesiastical person (either secular 
or regular) his superior, to whom he owes faitli and obedi- 
ence. A servant who kills his master, whom he has left, 
upon a grudge conceived against him during his service, is 
guilty of petit treason : for the traitorous intention was hatched 
while the relation subsisted between them ; and this is only 
an execution of that intention \ So if a wife be divorced a 

* 1 H«l. P,C. 380, UT(rre$f {et vice vena,) tervU in do^ 

^ Foster^ 107. 324. 336. minos^ out etiam ab homine in temei 

“ Sec pBg.75. ipsunu** Stieitih. de jure GeiA. LS, 

^ ** Omnium gravmima cemetur vis, c.S. 

** fada ab incoUs in ptUriam, subdUis in * 1 Hawk. P.C. c,82. § 4. I Hal* 

“ r eg e m , Hberis in parmtes, mariiis in P. C. 380* 

(25) By the French law, parricide includes the murder of adoptive as 
as natural parents, and all legitimate relatives in the lineal ascent ; no 

cireamstances are allowed to reduce it to excusable homicide, and its punish- 
ment isattended wifii certain peculiar solemnities. The prisoner is brought 
to the place of execution in his under-garment, barefooted, and his head 
covered with a black veil ; he stands exposed on a scaRbld, while an officer 
reads aloud to the people his sentence : his right hand is then cut oif, and 
he is immediaiely executed. Code Penal, liv.i. c.l. s.l3* liv.tu. tit. a. 

S. 299. 523. 

(26) Which term includes bb mbtress, if there be no master, and also 
hb master’i wife. East’s P, C* c. v. s. 
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metm et therOf still the mnadum matrimonii sidmsts ; and if 
she kills such dirmrced husband, she is a tmteresa’’. And a 
clergyman is understood to owe canonical obedience to the 
bish(^ who ordained him, to him in whose diocese he is be> 
neficed, and also to the metropolitan of such suffiragan or 
diocesan bishq) : and therefore to kill any of these is peUt 
treason *. . As to the rest, whatever has been siud, or remains 
to be observed hereafter, with respect to wUiui murder, is also 
applicable to the crime of petit treason, which is no other than 
murder in its most odious degree : except that the trial shall [ SOI 
be as in cases of high treason, before the improvements therein 
made by the statutes of William III.* But a person indicted 
of petit treason may be acquitted thereof, and found guil^ of 
manslaughter or murder*’: and in such case it should seem 
that tuo witnesses are not necessary, as in case of petit trea> 
son they are. Which crime is also distinguished from mur- 
der in its punishment. 

The punishment of petit treason, in a man, is to be drawn 
and hanged, and in a woman to be drawn and burnt ** : the 
idea of which latter punishment seems to have been handed 
down to us *by the laws of the antient Druids, which con- 
demned a wonnm to be burnt for murdering her husband**; 
and it is now the usual punishment for all sorts of treasons 
committed by those of the female sex *. (27) Persons guilty 
of petit treason were first debarred the benefit of clergy, by 
statute ] 2 Hen. VII. c. 7. which has been since extended to 
their aiders, abettors, and counsellors, by statues 23 Hen.VIlI. 
c.l. and 4&5 P.&M. c.4. 

' 1 Hal.P.C.SSl. 

> IbU. 

• Foit. 3S7. 

* Foit«r, 106. I HtU P.C. 878. 

2 Hal. F.C. 184. 

(27) By the 50G.3« c.48. the punishment of women for pedt-treason ii 
altered ; they are now to be drawn to the place of execution, and thm 
hanged by the neck. They are also made subject to the further peadties 
and provisions of the 23G.2k c.57. (See ante, p.202.) 


‘ 1 Hal. P,C.382. 3lnst.2n. 
^ CmsMT de bdL GaU, 1.6. c.l9« 

* See pag.93. 





Booe IV. 





CHAPTER THE FIFTEENTH. 


OP OFFENCES against the PERSONS 

OP . INDIVIDUALS. 


JJAVING in tlie preceding chapter considered the prin- 
cipal crime, or public wrong, that can be committed 
against a private subject, namely, by destroying his life ; I 
proceed now to enquire into such other crimes and misde- 
mesnors, as more peculiarly affect the security of his person, 
while living* 

Of these some are felonious, and in their nature capital ; 
others are simple misdemesnors, and punishable with a lighter 
animadversion. Of the felonies the first is that of mayhem. 

I. Mayhem, mayhemium^ was in part considered in the 
pteoeding volume*, as a civil injury: but it is also looked 
upon in a criminal light by the law, being an atrocious breach 
of the king’s peace, and an offence tending to deprive him 
of the aid and assistance of his subjects. For mayhem is pro- 
perly defin^ to be, as we may remember, the violently de- 
priving another of the use of such of his members as may 
render him the less able in fighting, either to defend himself, 
or to annoy bis adversary And therefore the cutting ofi^ 
or disabling, or weakening a man’s hand or finger, or striking 
out his eye or foretooth, or depriving him of those parts, the 
loss of which in all animals abates their courage, are held to 
be mayhems. But the cutting off liis ear, or nose, or the 
like, are not held to be mayhems at common law ; because 
do not weaken but only disfigure him. 

• Sse V 0 I.III. |Mig.l2i. ^ Brit. LI. cM. 1 Hawk.P.C. c.55« § L 
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Bv the antient law of England he that maimed any inim, 
whereby he lost any part his body, was sentenced to lose 
the like part; memhrum pro membro^: which is still the law 
in Sweden But this went afterwards out of use : partly 
because the law of retaliation, as was formerly shewn % is at 
best an inadequate rule, of punishment; and partly because 
upon a repetition of the offence the punishment could not be 
repeated* So that, by the common law, as it for a long time 
stood, mayhem was only punishable with fine and imprison*- 
ment'; unless perhaps the offence of mayhem by castrafion, 
which all our old writers held to be felony: et sequitwr 
aliquando poena capitalist aliqttando perpetuum exilivMt cum 
omnium honcrum ademptwne^r And this, although the 
mayhem was committed upon the highest provocation (1) 

But subsequent statutes have put the crime and punish- 
ment of mayhem more out of doubt. For first, by statute 
5 Hen. IV. c. 5. to remedy a mischief that then prevailed, of 
beating, wounding, or robbing a man, and then cutting out 
his tongtiCt or putting out his eyesy to prevent him from beiilg 
an evidence against them, this offence is declared to be felony, 
if done of malice prepense ; that is, as sir Edward Coke * ex- 
plains it, voluntarily, and of set purpose, though done upon 
u sudden occasion. Next, in order of time, is the statute 
37 Hen. VIII. c.6. which directs, that if a man shall malicf- 

^ 3 Inst. 1 18. — Mes^ si la pUynle soil transcribed a record of Henry the Uiird*8 
failt tie fetnme qu'avcra lolle a home ses time, (C/bu^. 13 Jletu III-, in. 9.) by 
memhrcSf eniiel case jnrtlra le feme la une which a gentleman of SomerBetsblre 
meynjmrJugemcntfComelemevibredount and his wife appear to have been ap- 
dc aecra trespasse. (Brit. c. 95.) prehended and committed to pnson, 

^ StiernlKtok He jure Sueon, 1.3. LS-. being indicted for dealing thus with 

^ Seepag.lit. ^ John the monk, who was caught in 

^ 1 Hawk. P.C. C.55. § 3. adultery with the wife, 

s Bract. 1. 3* tr. 3. c. 23. * 3 Inst,62. 

h Sir Edward Coke (3 Inst. 62.) has 


(1) By the French law, this species of mayhem is punished wifii hard 
labour for life, or by death, where the party so maimed dies in consequence 
wiUiin forty days. If, however, the act of violence has been provoke hj 
and hnmetUatcly follows upon some gross outrage to chasd^ and modesty, 
it sinks down to an excusable wounding or homidde, as case may be, 
and is tbmr punished with an imprisonment of from one to five years. Code 
Penal, I, Hi. t. S. s. 3 1 6, 525, 326. 
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OQsly and unlawfully eut the ear of any of the king^s sub- 
jects, he shall not only forfeit tr^le damages to the party 
grieved, to be recovered by action of trespass at common law, 
as a civil sadsfoction ; but also lOl. by way of fine to the king, 
which was his criminal amercement* The last statute, but by 
Ikr the most severe and effectual of all, is that of 22&2SCar*II. 
c*l., called the Coventry act; being occasioned by an assault 
on sir John Coventry in the street, and slitdng his nose, in 
revenge (€is was supposed) for some obnoxious words uttered 
by him in parliament* By diis statute it is enacted, that if 
any person shall of malice aforethought, and by lying in wait, 
unlawfolly cut out or disable the tongue, put out an eye, slit 
the nose, cut a nose or lip, or cut off* or disable any limb 
or member of any other person, with intent to maim or to dis^ 
figure him: such person, his counsellors, aiders, and abettors, 
shall be guilty of felony without benefit of clergy (2) 


^ On this statute Mr. a gentle- 
man of Sufiblky and one Woodbum, a 
labourcTt were indicted in 1722 ; Coke 
far hiring and abetting Woodbum, 
and Woodbum for the actual fact of 
ditting the nose of Mr. Crispe, Coke's 
broCher*in-law. The case was some- 
what singuiar. The murder of Crispe 
was intended, and be was left for dead, 
beii^ terribly hacked and disSgured 
with a bedge-lnll ; but he recovered. 
Now the bare intent to murder is no 
fdony ; bat to disSgure with an intent 
to disSgure, is made so by tlus statute ; 
on which they were therefore indicted. 
And Coke, who was a disgrace to the 
profession of the law, bad the effron- 
tery to rest his defence upon this point, 
UMt the assault was not committed 


with an intent to disfigure, but witli 
an intent to murder ; and tlicrefore 
not within the statute. But the court 
held, that if a man attacks another to 
murder him with such an instrument 
as a bcdge-bill, which cannot but en- 
danger the disfiguring him ; and in 
such attack happens not to kill, but 
only to disfigure him ; be may be in- 
dlctcid on this statute ; and it shall be^ 
left to the jury whether it were not a 
cfesign to murder by disfiguring, and 
consequently a malicious intent to dis- 
figure as well as to murder. According- 
ly the jury found them guilty of sudi 
previous intent to disfigure, in order to 
efiTect thdr principal intent to murder, 
and they were both condemned and 
executed. (State Trials, VI. 212.) 


(2) Tile wtirds ^ malice aforethought*’ in this statute do not require a 
malice directed against any particnlar individual, or the individual who 
suffers by it. If the malice be conceived against all who may happen to 
fidl within the scope of the perpetrator’s design, the particular mischief 
tkme will connect itsdf with the general malignant intent, and the statute 
will he satisfied. So again, if the blow be intended to mahn A, and by 
frident maim B, the party b equally within its reach. Tins b upon the 
ganeeal priod^bs of construction in the criminai law. 

«Wbh regard to the words " lyi*if bi writ,” it it not tiec essli y that the 
party should hare planted himsdf in ambtidi, and eAeted the mbciileri^ 
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Thus much for the felony of mayhem : to which may be 
added the ofience of wilfuUj^and maliciously shooting ^ any 
person in any dwelling-house or other phce ; an offence, of 
which the probable consequence may be mtber killing or 
maiming him. This, though no such evil consequence en- 
sues, is made felony without benefit of clergy by statute [ 208 
9Geo.l. C.22., and thereupon one Arnold was convicted in 
1723 for shooting at lord Onslow; but, being half a madman, 
was never executed, but confined in prison, where he died 
about thirty years after. (S) 

11. The second offence, more immediately affecting the 
personal security of individuals, relates to the female part of 
his majesty’s subjects ; being that of their forcible abduction 
and marriage ; which is vulgarly called stealir^ an heiress. For 
by statute S Hen.VlI. c.2., it is enacted, that if any person 
shall for lucre take any woman, being maid, widow, or wife, 
and having substance either in goods or lands, or being heir 
apparent to her ancestors, contrary to her will ; and afterwards 
she be married to such misdoer, or by his consent to another, 
or defiled ; such person, his procurers and abettors, and such 
as knowingly receive such women, shall be deemed principal 
felons : and by statute 89 Eliz. c. 9., the benefit of clergy is 
^ taken away from all such felons, who shall be principals, pro- 
curers, or accessories before the fact. (4) 

rushing from it ; it is enough if there be a formed intmition to rnainof, and 
a convenient opportunity sought and deliberately taken of doing the 
injury. 

Lastly, the word slit** will be satisfied by a transverse, as well as a 
perpendicular cut of the nose ; fny division of the flesh or gristle of the 
nose, in whatever form or direc&m, is sufficient. East’s Pi. C. c. vii. 8.5. 

(5) The same construction has prevailed with rq^d to this statute, 
which is specially enacted relative to the 45G.5. c.58.(8ee ante, p.l96.n.90.) 

To bring a case within it, there must have been such malice that If death 
bad ensued it would have been murder. And though it is not necessary 
that any evil consequence should actually ensue from the shootii^ yet 
there must have been a posubiUty of It; the gun or other instrument must 
have been loaded, and it must have been levelled at the party; to fiiat where 
the prisoner imagined the party was gone in one direetkm, and fired ac- 
corduigly, whereas in truth be had escaped In the oppotfti^* the court 
directed an acquittal. East’s P. C. c.vui. s. 6. 

(4) This is repealed by the lG.4.c. U5., and the punishment of trant- 
pmrtation fmr li^ or for term of years not leu than tevenyor of tx^prison- 

ment 
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* In die construction of this statute it hath been determined, 

1* That the indictm^t must allege that the taking was for 
lucre, for such’are the words of the statute \ 2. In order to 

> shew this, it must iqppear that the woman has substance either 
real or personal, or is an heir apparent 3. It must appear 
that she was taken away against her wilL 4. It must also 
appear, that she was afterwards married, or defiled. And 
though possibly liie mamage or defilement might be by her 
subsequent consent, being won thereunto by flatteries after 
the taking, yet this is felony, if the first taking were against 
her will® : and so vice versa^ if the woman be originally taken 
away with her own consent, yet if she afterwards refuse to 
continue with the offender, and be forced against her will, she 
may from that time as properly be said to be taken against her 
C 209 ] ^irill, as if she never had given any consent at all ; for till the 
force was put upon her, she was in her own power It is 
held that a woman, thus taken away and married, may be 
sworn and give evidence against the offender, though he is 
her husband de facto ; contrary to the general rule of law ; 
because he is no husband de jurcy in case the actual mar- 
riage was also against her will K In cases indeed where the 
^ actual marriage is good, by the consent of the inveigled 
woman obtained after her forcible abduction, sir Matthew 
Hale seems to question how far her evidence should be al- 
lowed : but other authorities ^ seem to agree, that it should 
even then be admitted ; esteeming it absurd, that the offender 
^buld thus take advantage of his own wrong, and that the 
very act of marriage, which is a principal ingredient of his 
crime, should (by a forced construction of law) be made use 
of to stop the mouth of the most material witness against 
him- (5) 

1 Hawk. P. C. C.41. §5. ® i Hawk. P.C. c.41. § 7. 

Hal. P*C« 660. 1 Hawk. P.C. ^ 1 ift. P.C. 661. 

c. 41. § 4. ^ Cro. Car. 488. 3 Keb. 193. State 

• 1 llal. P.C. 660. Trials, V.455. 


ment with or without hard labour for any term not exceeding seven years, 
substituted. 

' (5) It i^ould be safer, perhaps, to put the competency of the woman as 
a witness against her husband on the principle now settled, that this is a 
personal injury committed by the husband against her, and that in all such 
cases the injured party is an admisnble witness. 


Upon 
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Ak inferior degree of the same kind of offence, but not 
Attended with force, is punished by die statute 4 k S Hi. & 

Mar. e.8. which enacts that if any person', idxwe the age of 
fourte^i, unlawfully shall convey or take cmcy any mman 
child wmarried, (which is held ' to extend to bastards as well 
as to l^itimate children,) within the age of sixteen years, 
from the possession and agsunst the will of^the fiither, mother, 
guardians, or govonors, he shall be imprisoned two years, or 
0ned at the discretion of the justices ; and if he deflowers 
maid or woman child, or without the consent of parents, 
contracts matrimony with her, he shall be imprisoned 
years, or fined at the discretion of the justices, and she shall 
forfeit all her lands to her next of kin, ^during the life of her 
said husband. So that as these stolen marriages, under the 
age of sixteen, were usu^Iy upon mercenary views, this act, 
besides punishing the seducer, wisely removed the temptation. 

But this latter part of the act is now rendered almost useless, 
by provisions of a very different kind, which make the mar- [210 
riage totally vc^ *, in the statute 26 Geo. II. c. 33. (6) 

III. A THIRD oilence, against the female part also of his ^ 
majes^’s subjects, but attended with greater aggravations 
than that gf forcible marriage, is the crime of rape^ raphis 
midierum^ or th^ carnal knowledge of a woman forcibly and 

Stia. 1162. • See VoL I. p.437,4[«. 


Upon the general principle that the complete crime roust be proved in 
the county In which the trial takes place, it is settled that if a woman be 
forcibly taken in one county, and afterwards go voluntarily into anoth^ 
county, and be there married or defiled with her own conieat, the het is 
indict^le in neither, for in neither is there both a forcible taldngand subse- 
quent marriage or defilemmit. But if the force conunued upon her at aUln^ 
the county in which she iIlM married or defiled, the ofifence will^^bo^tiiria- 
plcte, and triable there, l East’s P.C. c.xi. s. j. l Russell. C.L. 821.^ vdieie 
there is a full report of the case of the Gordons, which turned on Ihfs 
point. 

(6) By the 40.4. c. 76. (the present marriage act), such a marriage 
wc^d not be void ; but means are pointed out by way of infonm^on in 
the courts of chancery or exchequer to secure the property under an order 
of those courts, for the benefit of the mnocent pi^ or the ksue of the 
marriage; and all agreements or settlements entered Into the partm in 
rdation to such marriage, which are cmitrary to inch order, ere made ab- 
tolntely void. 

VOL. IV. 
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like offend of fcn^Ie rape fdotiy by statute West 2. 
Attd by statute 18 EUz* c.7. it is made felony without 
benefit clergy *; as is also the abominable wickedness of 
^du^ally knowing and abusing any woman child under the 
age of ten years > in winch case the consent or non-consent is 
immaterial) as by reason of her tender yeai^s she is incapable 
of jui^ment and discreticm. Sir Matthew Hale is indedl of 
[pinion that such profligate actions committed on an infent 
mder the age of twelve yearS) the age of female discretim by 
ike, common law, dther with or without consent, amot^Po. 
tape and felony : as well since as before the statute of qtfeen 
Elizabeth but that law has in general been held only to 
extend to in&nts under ten: though it should seem that 
damseb between ten and twelve are still under the protection 
of the statute Westm. 1. the law with respect to their 
sedcKtion not having been altered by either of die subsequent 
statutes. 

■ * 

A MALE infant, under the age of fourteen years, is pre- 
sumed by law incapable to commit a rape, and therefore it 
seems cannot be found guilty of it. For though in other feio- 
nfes maUtia supplet aetatemj as has in some cases been shewn ; 
yet, as to this particular species of felony, the law supposes 
an imbecility of body as well as mind ^ 

The civil law seems to suppose a prostitute or common 
Imriot incapable of any injuries of this kind not allowing 
any punishment for violating the chasti^ of her, who hath 
no chastity at all, or at least hath no regard to it. But 
the law of England does not judge so hardly of offenders, as 
to cut off all opportunity of retreat even from common strum- 
in^ and to treat them as never capable of amendment It 
holds it to be felony to force even a coqcubine or 
harm ; because the woman may have forsaken that unlawful 
counfe of life*: for, as Bracton well observes^ *^etsi mere^ 
** trix Juerit anU, tunc non jvit meretrixy cum nequitiae ejus 
** ffdomando eontentire nAvit” (8) 

* i Hd. P.c:e31. * 1 Hd. P.C. 689. 1 Hawk. P.C. 

C.41. , 7. 

1.9.88. ^.47.8.89. ■>1.3. c. 


(8) Aecor£ngto Bracton, however, the old law made sdiflbrence in the 

■ puniihm^nt 
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As to the material facts requisite to be given in eyidence 
and prov^ upon an indSotment of rape^ they are of a 
nature, that though necessary to be k^wn and settle^ for 
the conviction of the guilty and preservpf^on of iliie innocent^ 
and thi^efore to be found in such criminal treatises as dis* 
course of these matters in detail, yet they are highly imprdpar 
to be publidy dtecussed, except only in a court of justice*^ ^ I 
shall therefore merely add upon this head a few remarks 
from sk Matthew Hale ; with regard to the competehi^ . 
and credibility of witnesses ; which may, salvo pudore^ be 
considered. • ; f 


And, first, the party ravished may give evidrace upon oath, 
and is in law a competent witness ; but the credibility of her 
testimony, and how far forth she is to be believed, must be 
left to the jury upon the circumstances of fact that concur in 
that testimony. For instance: if the witness be of good fame; 
if she presently discovered the ofl^nce, and made search for 
the offender ; if the party accused fled for it : these and the 
like are concurrkig circumstances which ^ve greater proba- 
bili^ to her evidence. But, on the other side, if she be of evil 
fame, fmd stand unsupported by others ; if she concealed the 
injury for any considerable time after she had opportunity to 
complain ; if the place, where the fact was alleged to be com- 
mitted, was where it was possible she might have been heard, 
and she made no outcry: these and the like circumstan<^ [ 214 
carry a strong, but not conclusive, presumption that her testi- 
mony b false or feigned. 


punbhment in proportion to the character of the party ravished After 
stating generally the punishmenti as motioned in the text, be goes on thus : 
ATon auiem iequUur hujumodi pwna de qudUbe^fismndf Ucei vi opprvti^iur. 
SequUur tamen aiia grattit grotaor, secundum quod f merit nupta, vel mdua 
honesti vivens^ sancHmomalis^ pel eUa nuUrona, Item coneudina legittima 
pel alia qunestum fadens sine delectu quidem personarum, quas quidem omnes 
ddtei rex tueri propter pacem suam, sed non erit de qudSbetparpeBna* O&m 
quidem corruptores pirgmitatis et c adi ia Hs suspendebantur^ '4i' eonm Juuteres, 
cum nec Udes ab komicidH erhnine pocui essent, et pmxM cum virgMai et 
coititas rcitUui non possuntf moderms tamen tenpQri& aUter obserpatwt, 
quod pro eorruptione vifgpiis amittontur membra, ut%0SktUmoit, et de aids 
sequUur alia gram, poena corporalit, sed tamen ' tine smiiiione 'mtai et 
Bract. L. iil e. 27, f. 147. 

R 3 
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I^IULOVER, if the i^pe be charged to be cconmitted on an 
J^sdkot rmdet twdye years of age^ she may stiH be a a»a|>etent 
if she haflb |i^e and understanding to knour die 
feature and^oblig at^ | tf J pf an oath ; or ev^ to be sensible of 
die wickedness df tSI^ a deliberate lie. Nay, thou^ she 
hath not, it is thought by sir Matthew Hale^ that she ought 
to be heard without oath, to give the court formation ; and 
others hare held, that what the cluld told her mother, or other 
rekuions, may be given in evidmce, since the nt^uae of the 
admits frequently of no better proof. But it is now set- 
tled, [Braider’s case, before the4welve judges, P. 19 Geo. III. j 
j^at no hearsay evklence can be given of tlie declarations of a 
cbUd who hath not capacity to be sworn, nor can such child 
be examined in court without oath : and that there is no 
determinate age, at which the oath of a child ought either to 
be admitted or rejected. (9) Yet, where the evidence of 

children is admitted, it is much to be wished, in order to 

•* ^ 

* I Hal. P.C. 634. 


(9) These are now the established rules in all cases, criminal as wen as 
and whether the prisoner is tried for a capital offence, or for one of 
an inferior nature* When the child has appeared not sufficiently to under- 
stand the nature and obligation of an oath, judges have often thought it 
necessaiy for the purposes of justice to put off* the trial of the prisoner, 
directing diat the child in the mean time should be properly instructed. 
Phffl. L. Evidence, l. p. so. 5th ed. 

Sb M. Hale reasons upon it as the established practice, with which he 
fbund no fault, to hear upon oath the statement by the mother or other 
relations of the child’s complaint to them recently after the fact; and 
reasons correctly, that it is better for the court to hear that from the child 
herself than to recmve it at second hand from them. The present prac- 
tice is undoubtedly more wise, because the inconvenience of oocttrionaliy 
"Ksfffermg a ruffian to esci^ unpunished is not to be wrighed against the 
pcetervation of the grand {[princi{de that no evidence shall be received bet 
f^KMi OBth. Yet it may well be questioned, whether the purposes of justice 
are upon the whole answered by the practice of postponing the trial for 
the instructton of the witness; in the interval tetween two circuits she 
stands a drance of being instructed in more senses than one, and even if 
surrounded the bett-inteationed persons, the memory of a child so 
yoi^ or so ignorant as not to know the nature of an oa^, is too preca- 
ricms a dui^ to {toce the life of a man at its iHsposd, affcer an interval, 
I, of twdverftadths from the period of whidi the witness is to i^eak* 
r*s case is to be found reported in 1 Leadi. Cr« C* 199. 1 East, P1.G. 
C. K. S« 5. 
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render their eridetioe credible^ that there should be some 
concurrmit. tesdimpBy dT time, place, and drcromstatt^ in 
order to make oi^.tbe &ct; ami that the obQviodfm Sh^ld 

4 

not be grounded singly on the unsu^pUrted aaimg|t»m of an 
infant under years of i^scretion* "lIlisBe may be diere&r <^5 in 
mmiy cases of this nature, witnesses who are ccHupetmt^ that 
is, who may admitted*^ to be heard; and yet, after bejng 
heard, may prove not to be credible, or such as the jury is 
bouncL^to believe* For one excellence of the trial by jury is, 
that the jury are triers of the credit of the witnesses, as ^11 - 
as of the truth of the fact. 

It is true, says this learned judge that rape is a most [ 
** detestable crime, and therefore ought severely and iiiqmr- 
tially to be punished with death ; but it must be remembered 
that it is an accusation easily to be made, and hard |o be 
proved, and harder to be defended by the party accused, 

** though never so innocent.” He then relates two very ex- 
traordinary cases of malicious prosecution for this crimes that 
had happened within his own observation ; and concludes 
thus : ‘‘ I mention these instances, that we may be the more 
cautious upon trials of offences of this nature, wherein the 
court and jury may with so much ease be imposed upon, 
without great care and vigilance ; the heinousness of the 
offence many times transporting the judge and Jury with %[> 
much indignation, that they are overhastily carried to the 
conviction of the person accused thereof, by the confident 
testimony sometimes of malicious and false witnesses.” 

IV. What has been here observed, especially with regard 
to the manner of proof, which ought to be the more clear in 
proportion as the crime is the more detestable, may be applied 
to another offence, of a still deeper malignity ; the infiniQUS 
ctitnc against fuiture^ committed either with man or beast. A 
crime which ought to be strictly and impartially proved^ and 
then as strictly and impartially punished. But it is an oft^ice 
of so dark a nature, so easily charged, and the so 

difficult to be prdVed, that the accusation should be clearly 
made out : for, if false, it deserves a punishpent inferior only 

to that of the crime itself. ^ 

^ t 6a5. 








PBBUC Book IV. 


1 wiiX' not a(k so dist^preeaUe a part to my readers as wdl 
as mysdi^' as to dwell any longer. tqx>n a imlyect, the .very 
mikltidn of wfaidi is a disgrace to human nature. It will be 
more eligible fx) imitaflif^;'^ this respect the delicacy of our 
English law, whidi treats it, in its very indictments, as a crime 
not fit to be named ; ^‘peccatum UJ/ud horrihUet inter christiatm 
** turn nmifumd^K’* (10) A tacitAniity obs|lved likewise' 
by the edict <£ Constantius and Constans'; “ ubi scehs est id, 
“ qmd WM prefiat scire, j^bemm insurgere leges, armari jura 
[ S16 ] <( fdtore, ut esquisitis poenis subdaniwr irfismes, qui amt, 
pel qui Jiduri sunt ret” Which leads me to add a word 
. • Goncemmg it’s punishment. 


T 

This the voice of nature and of reason, and the express 
law of God®, determined to be capital* Of which we have 
a signal instance, long before the Jewish dis})ensation, by the 
destruction of two cities by fire from heaven : so tliat this is 
an universal, not merely a provincial, precq^t And our an- 
tient law in some degree imitated this punishment, by com- 
manding such miscreants to be burnt to death''; though 
Fleta^ says, they should be buried alive ; either of which 
punishments was indifferently used for this crime among the 
ontient (joths.>' But now the general punishment of all 
f^kmies is the same, namely, by hanging; and this offence 
(being in the times of popery only' subject to ecclesiastical 
censures) was made felony without benefit of clergy by 
statute 25Hen.VIIL c. 6s revived and confirmed by 5£liz. 
c. !?• And the rule of law herein is, that if both are arrived 
at years of discretion, a^Ues et consentientes pari poena 
pte^niurs^ 


are all the felonious offences more immediately 
die personal security of the subject. The inferior 


^ See m UoUk Pari* 50 Edw.IlL 
11.5S* a con^laiat,' tbtl a JLombaid did 
eommit the wn, ** that was not to be 
w SMmed.*! (12 27.} 

> Cod* 9.9*SU 


" IX. 13. 15. 

” Britt, c. 9. 

0 /. 1, c. 37. 

^ Sdern. do jure Golh* L 3. c. 2. 
^ 3 Inst 59. 


(lO) The next period of the mdictment always aaaies the oflence. 
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o£^ce 85 or misdemesnors^ that ,fiiU under this heady are 
batteries^ wounding^ fake mprU&nment^ and Mdnappif^. 



V. VI. VII. With r^ard to the nature of the three first 
of these offences in general, I hai;^ nothing fiiither to add to 
what has already been observed in the preceding book of these 
Compientaries^; when we^ considered them as private wrongs^ 
or civil injuries, for which a satisfaction or remed|y is given to 
the party aggrieved. But, taken in a public light as a breach 
of the kbg^s peace, an afEront to his government, and a 
damage done to his subjects, are also indictable and 
punishable with fines and imprisonment; or with oth^ ignb* 
minious corporal penalties, where they are committed widi 
any very atrocious design.* ^ As in case df an assault with an 
intent to murder, or with an mtent to commit either of -the 
crimes last spoken of; for which intentional assaults, in the [ ^17 
two last cases, indictments are much more usual than for the 
absolute perpetration of the facts themselves, on account of 
the difficulty of proof : or, when both parties are consenting 
to an unnatural attempt, it is usual not to charge any assatiU ; 
but that one of them laid hands on the .o^her . with intent to 
commit, and that the other permitted the same with, intent to 


suffer, the*commis$ion of the abominable crime before men- 
tioned. And, in all these cases, besides heavy fine and im- 
prisonment, it usual to award judgment of the pilloiy. ( 11 ) 


There is also one species of battery, more atrocious and 
penal than the rest, which is the beating of a clerk in orders, 
or clergyman ; on account of the respect and reverence due 
to his sacred character, as the minister and ambassador, of 
peace. Accordingly it is enacted by the statute called or/i- 
adi clerif 9Edw.IL c.S. that if any person lay violent hands 
upon a derk, the amends for the peace broken shall be before 
the king; that is, by indictment in the king’s courts.; and 
the assailant may also be sued before the bishop, that eEOom- 
munication or bodily penance may be imposed : which if the 

4 

' 1 See VoLIIL peg. ISO. * Hawk, P. C. c, S5. $ 8. 


(11) The punishment of the pilloiy could not now be imposed for this 
ofi^ce, bring, as 1 have often before noticed, abolished by 56 G.5. c. 136., 
except in case of peijury or subornation of peijury. 
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v t mA& t hf moneys to be given to the bish^ or 

the f^;grieved» it slay be sued for before the btsbop; 

otherwise to sue in any spiritual court, for civil da- 
itiages fcHT the bi^ery, fidls within die danger of praemmtre. ^ 
But suits are, and alvmy# were, allowable in the spiritual 
court, finr agreed to be giv» as a commutation for 

penance. So thet v^pon the whole it appears, that a person 
guilty of sudi brutd bdiaviour to a clergyman, is subject to 
three kitids of prosecution, all of which may be pursued for 
one and the same offence: an indictment, for the breach of the 
king^s peace by such asdldt and battery ; a civil action, for 
die specud damage sustained by the party injured ; and a suit 
[ 218 ] in the ecclesiastical court, first, pro correctione et salute animae^ 
by ep^ning penancd, and then again for such sum of money 
as shall be agreed on for taking off the penance enjoined ; it 
being usual in those courts to exchange their spiritual censures 
for a round compensation in money''; perhaps because poverty 
is generally esteemed by the moralists the best medicfale pro 
salute animae, 

VIIL The tdfo remaining crimes and oiTences, against the 
persons of his majesty’s subjects, are infringements of their 
natural liberty : concerning die first of whicli, folk imprisonr- 
mentf it’s nature and incidents, I most content myself with 
teferring the student to what was observed ill the preceding 
volume"', when we considered it as a mere civil injury. But 
besides the private satisfaction ^ven to the individual by 
action, the law also demands public vengeance for the breach 
of the king’s peace, for the loss which the state sustains by 
the confinement of one of it’s members, and for the infringe- 
ment the good order of sodety. . We have seen before*, 
that the most atrocious d^ree of this ofieiice, that of sending 
any subject of this realm a prisoner into parts beyohd the 
seas, whereby be is deprived of the friendly assistance of the 
laws to redeem him from such his captivity, is punished with 
die pains of pfaentunire, and incapacity to hold any office, 
without any possibSity of pardon.^ And we may also add, 

S last. 492. 620. w gee VollII. |iiig.l27. 

* Artkt Ckr.Edw.H, e, 4> F«K>B. 53. * See pag. 116. 

* S RdL Bq>. 384. r SUt, SI Cw.IL c. 8. 
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that atatttte 4S EBz. cvid. to vany anjr one by force ^ 
the four taordiem counties, or imprison Mm the %mne, 

in order to ransom him or make spoil of his person or gttods, 
is felony without ben^t of clergy, in the prindpals and all 
accessories before thO &ct. (12) Inferior d^rees of the same 
offence of folse imprismiment, are also punishable by indict- 
ment, (like assaults and batteries,) and the ddinquent may 
be fined and imprisoned.* And indeed* there can be no 
doubt, but that all kinds of crimes of a public nature, aU dis- 
turbances of the peace, all opprei^ons, and other misdemea- 
nors whatsoever of a notoriously^l example, may be indicted 
at the suit of the king. 

IX. The other remaining offence^ that of kidnappings bring [21 
the forcible abduction or stealing away of a man, wmnan, or 
child, from their own country, and sending them into another, 
was capital by the Jewish law. “ He that stealeth a man, 

‘‘ and selleth him, or if he be found in bis hand, he shall rarely 
be put to deathb.” So likewise in the civil law, the o£^ce 
of spiriting away and stealing men and children, which was 
called plagiums and the offonders pUtgiar^ vas punished with 
death.*^ This is unquestionably a very heinous crime, as it 
robs the king of his subjects, banishes a man from his country, 
and may in its consequences be productive of the most cruel 
and disagreifild^ hardships ; and therefore the common law 
of England has punished it with fine, imprisonment, and 
pillory. ** And also the statute 11 & 12 W.lll. c.7., though 
principally intended against pirates, has a dause that extends 
to prevent the leaving of such persons abroad, as are thus 
kidnapped or spirited away ; by enacting, that if any captain 
of a merchant vessel shall (during his being abroad) force any 
person on shore, or wilfully leave him bdbind, or refuse to 
bring home all such men as he carried out, if able and de- 
sirous to return, be shall su£^ three months’ impristm- 

* West. Symbol* part.2. pag. 92. ® JJT. 48*15* 2. 

■ 2 dawk. P.C. C.25. §4. ** Raym.474* 2 Show. 221. ^uik«47. 

^ £xod. xxi. 16* Comb. 10* 


(12) It h rather remarkable that this obsolete statute should sttll remain 
unrepealed. 
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ment (is) And thus much for dibnoes that more immedwtely 
alfect the persons of individuals. 

* (15>The 58 6.J.c,58« redting that no mode of prosecuting this of- 
fisDce is {provided by the act of W. 5. enacts^ that all of^ces agunst it may 
be proa^ii^ by indictment^ or information in the court of king^s bench 
at^tssto&^ter; and the court may issue commissions for the examination 
of witnesses abroad, whose depositions shall be received as evidence on 
the trial. 

Tie 546.5. c«loi. has provided agmnst the offence of child-stealing, 
and makes it felony punishable as grand larceny, by force or fraud to take 
or entice away any child under the age of ten years, with intent to deprive 
the parents or any one having lawmt charge of the child, of the possession 
of such diild ; or with intent to steal any article of ornament, value or 
use upon or about the child ; or knovringly to receive and harbour such 
child so taken and enticed away. 
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CHAPTER THE SIXTEENTH. ' 

OP OFFENCES AGAINST THE HABITA- 
TIONS OF INDIVIDUALS. ^ 


T. only two ofienceS) that more immediately affect the 
habitaiions of individuals or private subjects, are those of 
arson and burglary. . ^ , 

1. Arson, ab ardendo^ is the malicious and wilful burning 
the house or out-house of another man«« This is an offence 
of very great malignity, and much more pernicious to the 
pubUc than simple theft : because first, it is an offence against 
that right of habitation, which is acquired by the law of 
nature as well as by the laws of society ; next, because of the 
terror and confusion that necessarily attend it; and lastly, 
because in simple theft the thing stolen only changes its 
master, but still remains in esse for the benefit of the public^ 
whereas by burning the very substance is absolutely destroyed. 
It is also firequendy more destrucdve than murder itself of 
i^ch too it is often the cause : since murder, atroaous as it 
is, seldcnn extends bqwttd Ae Monious act designed ; whereas 
fire too frequently invcd^ in the common cahunity perstms 
unknown to the incendiary, and not intmided to be hurt by 
him, and frimids as well as enemies. For which reason the 
civil law* punishes with death such as maliciously set fire to 
houses in towns, and condguons to othm^; but is more 
merciful to such as only fire a cottage^ or house, standing, 
by itself. 

*• 

■V 

' Our English law also disdnguishes trith mndi accorat^ 
upon this crime. And therefore we will enquire, first, what 
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a house as may be tlie offence : next, 

the offence itself cmisis^^ or what amounts to a 
"hiliaiiiig of such house ; and lastly, how the offence is pu- 
nished. 

1. Not only the bare dwelling-hojase, all out-housea 
that are parcel thei'ec^ tliough not contiguous thereto^ nor 
under the same roo^ as bams and stables, may be the subject 
of arson K And this by the common law ; which also ac- 
covmted it felcmy to bum a single bam in the field, if filled 
with hay or com, though not parcel of the dwelling-house ^ 
The burning of a stack of com was antiently likewise ac- 
counted arson \ And indeed all the niceties and distinctions 
which we meet with in our books, concerning what shall, or 
:^all not^mount to arson, seem now to be taken away by a 
variety of statutes; which will be mentioned in the next 
chapfitr, and have made the punishment* of wilful burning 
equally extensive as the mischief. The offence of arson 
(strictly so cidled) may be committed by w^ilfully setting fire 
to one*s‘ own house, provided one’s neighbour’s house is 
thereby also burnt ; but if no mischief is done but to one’s 
own, it does not amount to felony, though the fire was 
kindled with intent to burn another’s. ® For by the common 
law no intention to commit a felony amounts to the same 
crime ; though it does, in some cases, by particular statutes. 
However such wilful firing one’s own house, in a tawn^ is a 
high misdemesnor, and punishable by fine,* imprisonment, 
pillory, and perpetual sureties for the good behaviour ^( 14 ?). 


^ 1 Hal. P.C.567. 

« 5 liirt.67. 

^ 1 Hawk. P.C. C.39. § S. 


r.377. lJon.351. 

^ TWl P.C. 568. 1 Hawk. P. C. 

c.39. ^ 15. 



(14) 45Cr.5. C.5S., wbich I have already had occasion to cite se- 

veral time^ makes it a capital felony .wilfully and maliciously to dre 
to any hous^ bmu, granaiy, hop-oast, outhouse, mill, vrarehouse, or shop, 
wimlW the same diall then be in the party’s own possession or not, if it 
be done rith intent to iiyure or defraud hisnuyesty, any of his subfec^, or 
any body corporate* The piinc4ml object of thb enactment was to com- 
pr^ the cases of persons bunung lumses, mills, Ac., of which th^ are 
te nant s or owners, to the injury of thdr landlords, or to defraud the insurers.. 

it knot necessary to prove any disthu^ malice, or intent to defraud, be- 
yond that which die law necessarily. ie|^ from the act of ddiberate arson. 
♦ This 
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Aii4 if It latuUord or reve^gier sets fire to his own house, 

which another is in pos&^on under a lease from l%isdf 
or from those whose estate he hath, it shall be accounted aiTson ; 
for during the lease, the house is the prc^erty of the tenant*^ 

As to what shill be said to hQ&bwiiing^ so as to amount [ 222 
to arson, a bare intent, or attempt to do it, by actually setr 
tif^ fire to an house, unless it absolutely bums^ does not frU 
within the description of incen^it et com^sit ; which 
words hecessaty, in the days of law-latin, to all indictments 
of this sort. But the burning and consuming of any part is 
sufficient; though the fire be afterwards extinguished^. Also 
it must be a malicious burning: otherwise it isonly a trespass: 
and therefore no negligence or mischance amounts to it. 

For which reason, though an unqualified person, by s%[>otiiig 
with a gun, happens to set fire to the thatdi of a house, this 
sir Matthew Hale determines not to be felony, contrarj^to 
the <q)inion of former writers. * But by statute 6 Ann. c.ifl. 
any servant negligently setting fire to a house or out*hottses, 
shall forfeit 100/. or be sent to the house ol correction for 
eighteen months; in the same manner as the Roman law 
directed, ‘‘ eos^ qui negligentei' ignes apud se habuerint^ fustic 
bus velJlageUis caedi^ *'• (15) 

3. Th^punishmenfoi arson was death by our antient Saxon 
laws K And in the reign of Edward the first, this sentence 

S Fost.n5. ^ ijr.l. 15.4. 

“ 1 Hawk. P. C. C.39. § 16, 17. * LL.Inae, c,l. (16) 

< 1 Hal. P. C. 569. 

This is the applicatioii of the general principle of the criminal law, that a 
man must be presumed to intend the necessaiy consequences of his acts ; 
and in pursuance thereof, a case was held to be within the statute in which 
the witnesses Ibr the prosecutmn stated that the prisoner was an ham- 
** less inoffimsive man, that there never had been any quarrel or disagree- 
** ment between him and his masters (the owners of the mill set fire to), or 
^ any of the cleric, and that they wm not awarC' of any mofive 
^ could have induced him to commit the act.** Farrington*# ^^aae^ fi Riisr 
sell, C.L. 1675. 

(15) This statute is repealed, but a rimilar pibvmm is t0 be fimnd in 
14G.n.c,78. 

(16) The law of Ina referred to is c.77. dc 

not very easy to rmler its meaning exacfiy, but it does not seem an au- 
thority 
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I * ^ 

wms eluted by a kind of k^^elimis ; for the incendiaries 
ffeaSs burnt to death “ : as they^ere also by the Gothic con- 
stitutions llte statute 8 Hen. VI. c. 6. made the wilful 
burning of houses, under some special circumstances therein 
mentioned, amount to the crime of high treason. But it 
was again reduced to felony by the general acts of Ed- 
ward VI. and queen Mary ; and uow the punishment of all 
oqiital felonies is uniform, namely, by hanging. The offenceisf 
arson was denied the benefit of clergy by statute 23 Hen. VIII. 
C.I., but that statute was repealed by lEdw.VL c. 12., and 
arson was afterwards held to be ousted of clergy, with re- 
spect to the principal offender, only by inference and deduc- 
223 ] tion from the statute 4 & 5 P. & M. c. 4., which expressly 
d^ied it to the accessoiy before the fact ^ ; though now it is 
%xprepdy: denied to the principal in all cases within the sta- 
tute 9Geo.I. C.22. (17) 

« Brit. C.9. o 11 Rep. 35. S Hal.P. C. 346. 

^ Stiemh. dejure Goth, l,S. c.6. 347. Post. 336. 


thority for the position in the text. After some directions as to the ordeal 
water or fire, which was to be the mode of trial, the law goes on thus : 
si tuncjuramenium producers negueat, et iUe impurus sU, in potestate semoris, 
qm ad eandem vrbem pertinet^ positum sit, an vitam habeat, vel non 
HABEAT. 

(17) Several statutes, which I shall hereafter have occasion to notice, 
have extended the crime and punishment of arson to other subject matters, 
requiring protecdon, and many of them use the words " set fire to** mther 
idone, or in the alternative with the word ** bum.” The important sta- 
tutes 9G. 1. c.22., and the 45G.3. c.58. use the words ** set fire to** alone; 
but no case has decided that an actual .^miDg is not equally necessary to 
satisfythese words; see Taylor’s case, 2lBm,P.C. c.21.8.4. Indeed, with 
regard to the first of these two statutes. It has been laid down more than 
once 1^ the judges that it did not alter the nature of the crime, or create 
any new ofience, but on^r excluded the prindpal from clergy more clearly 
thanhewasbdbre. h^)alduig*s case. Breenie’scase, 2E8St,P.C.c.2i.8.6. 
By a farther proviwm of the 9G.1. c.22., tfaeoflbider may be required by 
order'of the Idi^ in council to surrender within forty days after prodam- 
atioo made in ihe manner therein stated, in defenlt of which the court 
muy award execution; and the same act provides that for the more im- 
poitial trial of ofihnces under it, th^ may be inquired of, tried, and deter- 
mmed In any county as if thefiu^ had beenlhere committed. . Upon which 
danse it hath been holden, that tiie private prosecutor has his option to 
pros e ctttu feti difoent county from that in which the crime was com- 
mitted. Mortis*sca8e, 2East,P,C.c.20. i.10. 

14 
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II. Burolary, or nocturnal hou.sebi'oaking, hurgi-Uitro^ 
ciniunut which by our antient law was called kame$€ckei^i«^ it 
is in Scodand to this day, has alwaw been looked upon as 
a very heinous oflence: not of abundant 

terror that it naturally carries^ idsb os it is a 

forcible invasion and disturbance right of habitatuHi 

which every individual might acquire even iu a state M 
nature; an invasion, which in such a state would be sure to 
be punished with death, unless the assailant were the stronger. 

But in civil society, the laws also come in to the assistance of 
the weaker party ; and, besides tliat they leave him this na- 
tural right of killing the aggressor, if he can, (as was shewn 
in a former chapter p) they also protect and avenge him, in 
case the might of the assailant is too powerful. And the law 
o£. England has so particular and tender a regard to thfe 
immunity of a man’s house, that it styles it his castle, and 
will never suffer it to be violated with impunity ; agreeing 
herein with the sentiments of antient Rome, as expressed in. 
the words of Tully ** ; quid est sanctiusy quid omni religione 
munitiusy quam domus unimcujusqtie civium For this reason 
no outward doors can in general be broken open to execute 
any civil process; though, in criminal cases, the public 
safety supersedes the private. Hence also in pait arises the 
animadversion of the law upon eaves-droppers, nusancers, 
and incendiaries ; and to this principle it must be assigned, 
that a man may assemble people together lawfully (at least if 
they do not exceed eleven) without danger of raising a riot, 
rout, or unlawful assembly, in order to protect and defend 
his house; which he is not permitted to do in any other case ^ 

The definition of a burglar, as given us by sir Edward [ 224 
Coke % is, “ he that by night breaketh and entereth into a 

mansion-house [of another,] with intent to commit a felony.” 

In this definition there are four things to be considered ; the 
tin%€y the placey the mannety and the ifUeni* 

1. The time must be by night, and not by day; for in 
the day time there is no^burglary. We have seen \ in the 

^ Soepag.lSO. * 3liist.^.S. 

<1 i>r6 domot 41. ^ See pag.lSO, 181. 

1 Hal. P.C.547. 

VOL. IV. 
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ca^e of justifiable homicide, ho^ much more heinous all laws 
made an attack by night, rather than by day ; allowing the 
party attacked by nigh^ to kill the assailant with Impunity. 
As to what IS reckpi^ed^ night, and what day, for this pur- 
pose : antientfy a^pcounted to b^in only at sun- 

rising, and to ettd ini^P^tely upon sun-set ; but the better 
c^nion seems to be, that if there be daylight or arpusculum 
^ougfa, begun or left, to discern a man’s face withal, it is 
no^ burglary 3ut this does not extend to moonlight; for 
then many midnight burglaries would go unpunished : and 
besides, tbe malignity of the offence does not so properly ari.'^e 
from its being done in iliedark, as at the dead of night; when 
all the creation, except beasts of prey, are at rest ; w hen sleep 
has disarmed the owner, and rendered his castle defenceless. 

2. As to the place. It must be, according to Sir Edward 
Coke’s definition, in a ?/mw5/o7z-hoiise ; and therefore to ac- 
count for the reason why breaking open a church is bur- 
glary, as it undoubtedly is, he quaintly observes that it is 
domtis mansioiialis Dei'. But it docs not seem absolutely 
necessary that it should in all cases be a mansion-liouse ; for 
it may also be committed by breaking the gates or walls of a 
town in the night ^ ; though that perhaps sir Edward Coke 
would have called the mansion-house of the garrison or cor- 
poration. Spelman defines burglary to be, noctarna dirupfio 
[ 225 ] habitacidi alictyus^ vel ecclesia^ etiam murennim poriartmve ci^ 

rdtatis aut hurgi^ ad feloniam aliqmm perpetrandam^^ And 
therefore we may safely concl^ide, that the requisite of its being- 
dome/^ mamiotialis is only in the burglary of a private liouse : 
which is the most frequent, and [in] which it is indispensably 
necessary to form its guilt, that it must be in a mansion or 
dwelling-house. For no distant barn, warehouse, or the 
like, are under the same privileges, nor looked upon as a 
man^s castle of defence : nor is a breaking open of liouses 
wherein no man resides, and which tlierefore for the time 
being are not mansion-houses, attended with the same cir- 
icumstances of midnight terror. A house, however, wherein 
a man sometimes resides, and which the o^vner hath only 

•* S lost. S3. 1 Hal. P. C. 550. ^ l^elm. Glm. t*Burgkr^, 1 Hawk. 

1 UMwk. P.C. C.38. $ 2. P,C. C.38. . 
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left for a short reoertendi^ is the |>bject of 

burglary, though no one be in it at the time of the fkct com- 
mitted And if the bam, stable, or warehouse, be ^sarcel 
of the mansi<»i-house and within the same common fence 
though not under th^ same roof or contiguous, a burglary 
may be committed therein; fer the capital house protects 
and privil^es all its branches and appurtenants, if witliin^lhe 
curtilage or home-stall A chamber in a college or an 
of court, where each inhabitant hath a distinct proper^^ ^, 
to all other purposes as well as this, the mansion-house of 
the owner. * So also is a room or lodging, in any private 
house, the mansion for the time being of the lodger; if the 
owner doth not himself dwell in the house, or if he and the 
lodger enter by different' outward doors, .^ut if the owner 
hlfpself lies in the house, and hath but outward door at 
which he and bis lodgers enter, such lodgers seem only to 
be inmates, and all their apartments to be parcel of the one 
dwelling-house of the owner Thus too the house of a cor- 
poration, inhabited in separate apartments by the officers of 
the body corporate, is the mansion-house of the corporation, 
and not of the respective officers. ' But if I hire a shop, 
parcel of another man’s house, and work or trade in it, but 
never lie there ; it is no dwelling-house, nor ^n burglary be 
committed therein : for by the lease it is sJroed from the 
rest of the house, and therefore is not the dwelling-house of 
him who occupies the other part ; neither can I be said to 
dwell therein, when I never lie there Neither can bur- 
glary be committed in a tent or booth erected in a market or 
fair ; though the owner may lodge therein * ; for the law 
regards thus highly nothing but permanent edifices ; a house 
or church, the wall or gate of a toVfe ; and though it may be 
the choice of the owner to lodge in so fragile a tenement, 
yet his lodging there no more makes it burglary to break it 
open, than it would be to uncover a tilted waggon in the 
same circumstances (Ifi).. 

1 Hal. P. C. 556. Post. 77. * 1 Hal. P. C. 556. 

^ K. V. Garland^ P. 16 G.III. by all ^ KeL 84, 1 Hal. P.C. 556. 

the judges. ^ Foster, 38, 39. 

» 1 Hal. P.C. 558. 1 Hawk. P.C. ** 1 Hal. P. C. 558. 

c. 38. § 21. *1 Hawk. P. C. c. 38. $ 35. 

(18) But this is provided for, when committed. While the owner, his wife^ 
children, or servants are within, by the 55:6E.6. c.9. See post, 2 ' 4 i. 
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are ail of them burgbiiiioQit' entries^. Th^ etitrjF Jiiay be 
the breakings as weil as after : ftnr by rtatote a 

peiscm enters into the dwellkigisliW^ of aiKUbcav aiidbotit 
breaking I 119 either by day or by' with intent to commit 
felony^ or, being in such house, shall commit any felony ( and 
shall in the night break out of the same, this is dacfered to 
be burglary ; d^re having before been different ojHfiions 
ceming it: lord Bacon*” holding the affirmative, im4. 
Matthew Hale ” tlie negative. But it is universally 
that there must be both a breaking, either in fact or by 
implication, and also an entry, in order to complete the bur- 
glary, (19) 

4. As to the iiiterU ; it is clear, that such breaking miJ 
f^try must be with a felonious intent, odierwise it is cmly a 
trespass. And it is the same, whether such intention be ac- 
tually carried into execution, or only demonstrated by some 
attempt or overt act, of which the jury is to judge. Ai^ 
therefore such a breach and entry of a house as has been be- 
fore described, by night, with intent to iximmit a robbery, a 
murder, a rape, or any other felony, is burglary ; whether the 

* 1 H«l. P.C, 555 . 1 Hawk. P. C. Elem. 65. 

C.5S. § 11. FosUipS. " 1 Hal. P,C; 554. 


(19) There must be an actual .entry, though it need not always be made 
by actual force, but may be qi»taiiied ||||^aud, conspinu^gt threat. 
for example, the owner, intimidated threats of tmUbber, opens 

the ^or to him, and he enters, enti^yill be bui^larious ; but if 
havi^ opened the door under the same he throws his money 

or goods out to the robber, wHp carries them off without entry, "thk woul^ 
not be burglary. In the text it is stated, that an entry even ** with an ia- 
strument held in the hand is suHicient but it should seem that this must 


be understood not of an instrument used for the purpose of the breaking, 
but of one used for that of efiecting the intended felony after the breaking is 
complete. Thus, the hook or the pistol mentioned in the text are means to 
procure t^Woods intended to be taken, the one immediately, the dfeer me- 
(tiately lybitt where the only evidence of entry was proof that the centre- 


bit by which a panel of the house-door had been bored thronglt^ had ^ 
penetrated within the house, the prisoners were acquitted. TMs was an 
instrument useful onfy to e&dct the breaking ; and it was not Itt-qmepared 
in aigument with the brewing a wall by a pidtaxe, and 
in the violence of breaking being within^e hous^^y hich it was sa^^eqiAf; ^^ 
never be considered jp evidence of wn entry. case, 1 MjL 

C.406. 
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tbk:^ be actually perpeti'ated or not Nor does it make any 
di&neBce, whether the ofihnce were felony at common law, 
oar only created so by stmhte ; since that statute, which makes 
an ofience felony, ^ves it incidentally all the properties of a 
felony at common law (20) . 

‘ Tuns much for the nature of burglary ; which is a felony 
o^jwmmon law, but .within the benefit of clergy. The sta" 
tiid^ however, 1 Edw. VI. c.l2. and 18 Eliz. c.7. take away 
clergy from the principals, and that of S&4>W.&M. c.9. 
from all abettors and accessories before the facti*. And, in 
like manner, the laws of Athens, which punished no simple 
theft with death, made burglary a capital crime''. (21) 

® 1 Hawk. P.C. c. 38. §38. 13 Geo.III. c. 38. declared to be single 

e Burglary in any house belonging t» felony, and punished with trausportatMn 
the plate glass company, with intent to for seven years, 
steal the stock' or utensils, is by statute i Pott. Antiq. b.l. c. 26. 


(20) The intent must he actually felonious, not merely so by construction 
of law ; thus, if the intent be to beat a person, it will not be burglary, 
diough killing or murder should be the consequence. Where, indeed, one 
premeditatedly does an unlawful act, the law, in judging of that -act, will 
presume him to have intended all the consequences that naturally flow 
from it, and, there&re, in such a case, would presume the beating to have 
been done with intent to kill ; in such a case it would be immaterial at 
what stage in the transaction the intent to kill was first conceived, and it 
may very well be supposed to have entwed into the msm’s heart subse- 
quCTtly to ^firrt intent, an«|||^ bdbiwthe fatal blow given. But in 
this case th^ponious intent mus| have been conceived before the entry ; 
rad though the commisnoj^ a felony b pregnant evidence of s^ an 
intent, it is not conclusive^Cee East’s P.C. c.xv. s. 22. ~ 


^ (21) As to the trial and punishment of accessories before the fact to 
burglary for a nusdemeanour, see 3G.4. c.38. ante, p. 40. n.s. 
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CHAPTER THE SEVENTEENTH. 

OP OFFENCES against PRIVATE ^ 

PROPERTY. 


next and last species of offences against private sub- 
jec^, are such as more immediately affect Aeir property. 
Of which there are two, which are attended with a breach of 
the peace ; larciny^ and malicious mischief: and one, that is 
equally injurious to the rights of property, but attended with 
no act of violence ; which is the crime of forgery. Of these 
three in their order. 


I, I.,ARCiNV, or thefts by contraction for latrociny, latro^ 
cinium^ is distinguished by the law into two sorts ; the one 
called simple larciny, or plain theft unaccompanied with ai|y 
other atrocious circumstance ; and mixed or compound larciny, 
which also includes in it the aggravation of a taking from one’s 
house or person. 

first, of simple larciny ; whieh, when it is the steal- 
ing of goods above the value of twelve-pence, is called gt^and 
larciny ; when of goods to that value, or under, is petit lar- 
ciny ; offences which are considerably distinguished in their 
punishment, but not otherwise. ( 1 ) I shall therefore first con- 


(1} This ciistinction is now nearly obliterated, as petit larciny was always 
punishable by whipping and imprisonnient, and is now by transportation or 
hard labour. 4G. l. c. ll., 53G.5. c. 162. Still, as grand larciny is 
pital at common law, and the benefit of clergy is, strictly ^leaking, avaO- 
able only once, on a second ofience the punishment migA/ be:d|atii^whereas, 
petit larciny, however often repeated, can never be capital ; mivicdon, toe^ 
of grand larciny incapacitates from ghdng t^tioM^ny, till the punishment 
be fufiered ; petit larciny never has4his effect. 
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aider the nature of simplh larciny in general ; and then shall 
observe die different degrees of punishment inflicted on it’s 
two several branches. 

Simple larciny then is ^ the felonious taking, and carry - 

ing away, of the personal goods of another.” This offence 
certainly commenced then, whenever it was, that the bounds 
[ 2S0 ] of property, or laws of meum and imm^ were established. 
Hmr far such an oflence can exist in a state of nature, where 
aft ihings are held to be, common, is a question that may be 
solved with veiy little difficulty. The disturbance of any in- 
dividual, in the occupation of what he has seised to his pre- 
sent use, seems to be the only offence of this kind incident to 
such a state. But unquestionably, in social communities, when 
property is established, the necessity whereof we have formerly 
seen % any violation of that property is subject to be punished 
by the laws of society : though how far that punishment should 
extend, is matter of considerable doubt. At present we will 
examine the nature of theft, or larciny, as laid down in the 
foregoing definition. 

1 . It must be a idkii}g. This implies the consent of the 
^^ner to be wanting. Therefore no delivery of the goods 
Jfom the owner to the offender, upon trust, can ground a 
Tarciny. As if A lends B a horse, and he rides away with 
him : or, if I send goods by a carrier, and he carries them 
away ; these are no larcinies But if the carrier opens a 
bale or pack of goods, or pierces a vessel of wine, and takes 
away part thereof, or if he can'ies it to the place appointed, 
and afterwards takes away the whole, these ai’e larcinies ; 
for here the animus furandi is manifest; since in the first case 
he Ibad otherwise no inducement to open the goods, and in 
the second the trust was determined, the deliveiy having taken 
its effect (2) But bare non-delivery shall not of course be 

• See Vol. IL p.S. 1 Hel. P.C. 504. ' 3 lost. 107. 

(S) This point, so shortly stated in the text, has given rise to much dis- 
I the principle, however, on which the numerous cases turn, is veiy 
and dear. Wherever a person delivers goods to another, he in- 
therdiy to part with the pa;^»erty, and the possession of them, or 
llie^poss^ifon only. In the fim case no lerday can be committed 
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intended to arise from a felonious design ; since t^at .may 
happen from a variety of other accidents* (S) Neith^^by the 

by the taker; for it is essential to larciny^ that in the taking, there should 
be •trespass; whereas in the case supposed, the owner ^voluntarily parts 
with the absolute dominion of the goods, and whatever fraud may have 
been used, the taker has gmned no more than the owner intended him to 
have. He, the owner, is indeed decmved ; he relied on a story which waa 
false ; he believed the tak^ to be a person different from what he really 
was, or, he imagined he had a payment which turned out to be valuelM. 

In short, in every one of these cases it will be found on examination, that 
the party^s real complaint is not the loss of the goods, but the disappoint- 
ment as to some promised equivalent. 'OiB short rule, therefore, as to this 
class is, that whenever the property is pamd with as well as the possession,^ 
no fraud in the procuring that possession will make the taking felonious. 

But where the owner parts only with the possession of the goods, the 
taking may pr may not be felonious ; the principle on which it becomes 
cither the nnjfefc the C^^r is, there being or not being a trespass in law in 
the taking, and^e gs|HB practical criterion to try that by, is the intention 
of the taker at the tiiwof taking. A requests B to lend him bis horse to 
go to Richmond on ; he intends at the time to use the horse for that pur- 
pose only, and B complying with his request, intrusts him with the horse 
for that purpose. It is dear that here the possession is obtained fairly, by 
a contract entered into between the parties ; A is now the lawful special 
owner of the horse, and no unlawful design of appropriating the horse to 
himself, conceived afrerwards pending the contract, can make that first inno- 
cent taking a trespass. When, indeed, the special purpose is accomplished, 
the special property ceases, and the special possession also ceases in contem- 
plation of law ; the general owner is once again invested with the legal pos- 
session ; and if after the contract is at an end, A conceives and executes 
the design of riding the horse away, this is a new taking, not made under 
contract, but a trespass, and felonious. 

Next, let us suppose A requesting B to lend him his horse to go to Rich- 
mond, as before, but with intent to ride him not there, but elsewhere, and 
steal him. B complies with this request, and intrusts A with the horse, for 
the alleged purpose only. It is equally dear here that the possession is not 
obtained by any contract ; if there were any contract, it must be to go^to 
Richmond, for B knew of no other intention ; but to that contract A was> 
no party, and therefore cannot rely on it The conclusion fellows, that the . 
possession not bdng obtained by contract, was by trespass, and conse- 
({uently the taking was fdonious. 

The short rule then as to these two classes of cases is this, that whm*e the 
possession is obtained by a fraud conceived at the time of obtaining it, the 
taking by such fraud is felonious ; but that no afrer-conedved fir^d will 
make a taking, innocent at the time, fdonious. It is the arduous province 
of the jury to apply this test, collecting from all ^e circumstances ola case.! 
what was the prisoner’s intention. 

The student will find this subject dlscifiised, and sdl the important cases 
clearly stated and arranged, in East’s P. C. cap. 16. s. Ice, fee. ^ 

(5) Bare non-delivery docs not in itself rdse a presumptiem of a felonious 
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a>mmon law was it larceny in any servant to run away with 
the goods committed to him to keep, but only a breach of 
civil trust. But by statute 33 Hen. VI. c.l. the servants of 
persons deceased, accused of embezzling their masters’ goods, 
may by writ out of chancery (issued by the advice of the chief 
[ 231 ] justices and chief baron, or any two of them,) and proclama- 
tion made thereupon, be summoned to appear personally in 
the court of king’s bench, to answer their masters’ executors 
in any civil suit for such goods ; and shall, cm default of ap- 
pearance, be attainted of felony. And by statute 21 Hen.VIII. 
C.7. if any serv^t embezs^ his master’s goods to the value 
of forty shillings, it is mrae felony ; except in apprentices, 
and servants under eighteen years old. But if he had not the 
possession, but only the care and oversight of the goods, 
as the butler of plate, the shepherd of sheep, ||j^ the like, 
the embezzling of them is felony at comiH|i law^(4) So if 
a guest robs his inn or tavern of a piece ofplate, it is larceny : 

^ 1 Hal, P.C. 506. 

taking, but other circumstances will often prove it to be such ; and many 
cases even of finding property and retaining it have been adjudged to be 
felonious, where from the circumstances the jury had reason to conclude 
that the finder knowing the q^ner, fraudulently concealed the goods from 
him, and converted them to his own use. Of this kind arc the cases of 
parcels left in hackney coaches, and not restored to the owners, where the 
juiy believed that the coachman knew them, or the places where they were 
to be found. See 2 East’s P. C. c. 16 . s. 99, ♦ 

(4) The statute of Hen. 8. is, by the words of it, so confined in its oper- 
Vitions, and the common law embraces so large a number of the cases that 
might be supposed to fall under it, that it is but little resorted to. But there 
was a case not falling under it, and upon which much doubt existed at com- 
mon law, where the goods taken were first delivered to the servant for the 
master, and by him misapplied and embezzled before they reached the mas- 
ter’s bands, so that the master never had any possession of them distinct 
from that actual possession of the servant. It seemed rather a strong ap- 
plication of technical reasoning under such circumstances, to make the 
servant’s embezzlement a felonious taking from the possession of the master. 
A decision in the case of a banker’s clerk, who received a bilbfrom one of 
his master’s customers, and applied it to his own use, that this was not 
felony, was justly deemed very alarming, and produced the 39 G. 3. c.85., 
which enacts, that servants or clerks who, by virtue of their employment, 
^jwceive into their possession money or goods, bills, &c, on their master’s 
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for he hath not the possession delivered to himi but m^ely 
the use % and so it is declared to be by statute 3 & 4 & M. 

C.9, if a lodger runs away with the goods from his ready-fiir- 
nished lodgings. Under some circumstances also a man may 
be guilty of felony in taking his own goods : as if he steals 
them from a pawnbroker, or any one to whom he hath deli- 
vered and entrusted them, with intent to charge such bailee 
with the value; or- if he robs his own messenger on the road, 
with an intent lb charge the hundred with the loss according 
to the statute of Winchester ^ (5) 

There must not only be a taking, h\xi carryirig a*mai/ ; 
cepit et asportaint was the old law-latin. A bare removal 
from the place in which he found the goods, though the thief 
does not quite make off with them, is a sufficient asportation, 
or carrying away. As if a man be leading another’s horse 
out of a close, and be apprehended in the fact ; or if a guest, 
stealing goods out of an inn, has removed them from his 
chamber down stairs : these have been adjudged sufficient car- 
ryings away, to constitute a larciny Or if a thief, intending 
to steal plate, takes it out of a chest in which it was, and lays 
it down upon the floor, but is surprized before he can make , 
his escape with it ; this is larciny 

3. This taking, and carrying away, must also be feloniotis; [ 2 
that is, done^ animo Jurandi : or, as the civil law expresses it^ 
lucri caiisd ^ This requisite, besidei^ excusing those who la- 
bour under incapacities of mind or will, (of whom we spoke, 
sufficiently at the entrance of this book*',) indemnifies also 
» mere trespassers, and other petty offenders. As if a servant 
, takes his master’s horse without his knowledge, and brings 
him home again : if a neighbour takes another’s plough that 
is left in the field, and uses it upon his own f£ad, and then re- 
turns it ; if, under colour o^rrear of rent, where none is due, 

I distrein another’s cattle, or seize thein : all these are misde- 

^ 1 Hawk. P.C. C.S3. § 6. hi Hawk. P. C. c.53. § 28. 

^ Post. 12S, 124. ' 1 Inst.4. 1.1. 

* 3 Inst. 108, 109. , ^ See pag; 20. 


(5) See pout, p, 293. 
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msmfifs and trespasas^. but no felonies K (6) .Hie otdinary 
i&covery of a fdonioas intent is where the party d<^ k clan> 
dkstmdy; or, being sdiarged wkh the &ct, doiies it. But 
^in^. is by no means dae only criterion of crinunallty : for hi 
cases thiU; may amount to larcmy the variety of circumstances 
is so great, and the complications thereof so mingled, that ft 
is impossible to recount all those, whidh may evidence a felo- 
nkius int^t, or animtm fwranAi : wherefore they must be left 
to the due ami attentive consifforation of theAourt mid jury. 

4. This fi|||onious taking and carrying away must be of 
the personal goods of another : for if they m’e things realf or 
savour of the realty, larciny at the common law cannot be 
committed of them. Lands, tenements, and hereditaments 
(either corpomal or incorporeal) cannot in their nature be 
taken and carried away. And of things likewise that adhere 
to the freehold, as com, grass, trees, and the like, or lead 
upon a house, no larciny could be committed by the rules of 
the common law ; but the severance of them was, and in many 
things is still, merely a trespass which dejiended on a subdlty 
in the legal notions of our ancestors. These tilings were par> 
cel of the real estate ; and therefore, while they continued so, 
could not by any possibility be the subject of theft, being ab- 
solutely fixed and immoveable And if they were severed by 
vifdence, so as to be changed into moveables ; and at the same 
time, by one and tiie same continued act, carried ojff by the 
jl^rson who severed th^ ; they could never be said to be 
idken Jhm the proprietor, in this their newly acquired state of 
mobility, (which is essential to the nature of larciny,) bemg 


' 1 Hal. P. C. 509. 


See Vol. 11 . p. 16 . 


(6) But it mutljlpb understood, that if the arrear of rent, or claim of 
right be used as a mere colour to a feloi^ious taking, which, though hard, 
is not imposstbie to be proved, so far f^jpi making the act innocent, they 
are the highest a^avation of the of&xice* A strong instance of thm was 
the case of two persons, who procured possession of a hoiise by #fraudu« 
lent ejectment, and arrested the tenant, a^d then rifled the houi4« Hiis 
was done under an allegation that she was tenant of one of them, and 
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as suc^, in tlie ai^ual or ccmstraetive^Ojgts^km of any 
one, but of him who committed the trespass. H6 eould not 
in fiiUrictness be said to have tahm what at that titne mre the 
personid goods of another, since the very act of taha^ wHs 
what tamed them into personal goods. But if th^ 
severs them at one time, whereby the trespass is completed," 
and they are converted into personal chattels, in the c<hi« 
struciive possession of him on whose soil they ate left or laid ; 
and come again at another time, w|ien they are so turned into 
personalty, and take them away ; it is larceny : and go it is, if 
the owner, or any one else, has severed them And now, by 
the statute 4 Geo. II. c*S2. to steal, or rip, cut, or break, with 
intent to steal, any lead, or iron bar, rail, gate, or palisado, 
fixed to lydwelling-house or out-house, or in any court or 
garden tiRreunto belonging, or to any other building, is 
made felony, liable to transportation for seven years ; (7) and 
to steal, damage, or de^oy underwood or hedges, and the 
like, to rob orchards or gardens of fruit growing therein, to 
steal or otherwise destroy any turnips, potatoes, cabbages, 
pai*snips, pease, or carrots, or the roots of madder when 
growing, are ® punishable criminally, by whipping, small 

" 3 Inst 109. 1 Hal. P.C. 510. 9 Geo. III. c.41. 13 Geo. Ill, c, 32. 

o StaL 43£iliz. c. 7. 15 Car. II. c.2. 13 Geo. III. c. SS. 

31 Geo. II. c. 35. 6 Geo. III. c.48. 

(7) In a case where the lead stolen was fixed to a church, it was held 
that this was comprehended under the words "any other buiiding,” whie 
were not to be conned in construction to the same sort of buildings onl 
as those previously specified in the act. Lord Mansfield said, th^ w^ a 
great difference between bringing a case within the equity of an act, where 
it was not within the words, and taking a case out of the meaning of an 
act by an equitable construction, where it was witliin the words. That the 
first ought never to be done in a criminal case, neither ought the second, 
if the case were in equal mischief with others clearly within the meaning of 
the That here the words of the act comprised the case in question, 
and churches were equally within the miiduef with dwellingdiouses. jR. v. 
Parker^ 

This been extended by the 21 G. 3. c.68. to copper, brses^. smA 

bell«meta!flmd to iron rails or fencing in any square, court, or other {dace. 
Instead of transportation, the court may sentence the party to inqurison- 
meat whh hard labour for apy teem not exeee^ng three yeara not less than 
one, andpoblio whipping not more ^an three tknes; aS allks, aibetlors, 
and those who buy or receive the things stolen, knowings didm to be such, 
are madeliehleta ^ same punishment, and may be 
of the principal. 
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fines, imprisontnent, and . satisfaction to the party wronged, 
according to the nature of the offence. Moreover, the steal- 
by night of any trees, or of any roots, shrubs, or plants 
to die value of 5s. is by statute B G^o. III. c. 36. made felony 
in the principals, aiders, and abettors, and in the purchasers 
thereof knowing the same to be stolen : and by statutes . 
6 Geo. III. c.4<8. and 13 Geo. III. c.33. the stealing of any 
timber trees therein specified <*, and of any root, shrub, or 
plant, by day or night, is liable to {lecuniary penalties for the 
two first offences, and for the third is constituted a felony 
liable to transportation for seven years. Stealing ore out of 
mines is also no larceny, upon the same principle of adherence 
to the freehold ; with an exception only as to mines of black 
lead, the stealing of ore out of which, or entering the same 
witb intent to steal, is felony, punishable with impisonment 
and whipping, or transportation not exceeding seven years ; 
and to escape from such imprisonment, or return from such 
transportation, is felony without benefit of clergy, by statute 
25 Geo. II. c.10. (8) Upon nearly the same principle the 
stealing of writings relating to a real estate is no felony ; but 
a trespass ^ : because they concern the land, or (aocording to 
our technical language) savour of the realty^ and are consi- 
dered as part of it by the law ; so that they descend to the 
heir together with the land which they concern '. 

. Bonds, bills, and notes, which concern mere choses in 
wtion^ were also at the common law held not to be such goods 
whereof larciny might be committed ; being nf no intrinsic 
value*, and not importing any property in possession of the 
person from whom they are taken. But by the statute 
2 Geo. II, c.25. they are now put upon the same footing, with 

F Oak, beech, chesnut, walnut, ash, 1 Hal. P.C. 510. Stra. 113f. 
elm, cedar, fir, asp, lime, sycamore, '' See Vol. II. pag.42S. 
birch, pojplar, alder, larch, maple, and 8 Rep. S3, 
hornbeam. 


(8),By the 39 &40G.3. c. 77., summary punishments, increasing with the 
repetition of the oflfences, are imposed upon the stealing of coal, culm, coke, 
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respect to tarcinies, as the money they were meant to secure (9). 
By statute 15 Geo. II. c. 13. officers or servants of t^e bank 
of England, secreting or embezzling any note, bill, warrant, 
bond, deed, security, money, or effect intrusted with them 
or with the company, are guilty of felony without bene6t of 
clergy. The same is enacted by statute 24 Geo. II. c. 1 1. with 
respect to officers and servants of the South-sea company. 
And by statute 7 Geo. III. c. 50. if any officer or servant of 
the post-office shall secrete, embezzle, or destroy any letter 
or pacquet, containing any bank note or other valuable paper 
particularly specified in the act, or shall steal the same out of 
any letter or pacquet, he shall be guilty* of felony without 
l>enefit of clergy. Or, if he shall destroy any letter or pacquet 
with which he has received money for the postage, or shall 
advance the rate of postage on any letter or pacquet sent by 
the post, and shall secrete the money received by such ad- 
vancement, he shall be guilty of single felony (10). Larciny 
also could not at common law be committed of treasure- 
trove, or wreck, till seized by the king or him who hath tht 
franchise, for till such seizure no one hath a determinate 
property therein (11). But, by statute 26 Geo. II. c. 19. plun- 

(9) The principle and the provisions of this act are extended by the 
5G.4. C.24. to the receivers of such securities. See ante, p. 135. n.io. 

(10) By the same statute (7G.3. c. 50.) it is made a capital felony in any 
person to rob a mail of any letter or pacquet, or to steal any letter or pacquet 
out of any mail, or bag, or post-office, although such robbery or stealing, 
shall not appear to have been from the person, or ou the highway, or in 
any dwelling-house or out-house, and although no person was put in fear 
by it. This statute, it has been observed, does not make the stealing let- 
ters generally a capital offence, but only stealing them from certain specified 
places : this is a definite act, local in its nature, and cannot be extended by 
construction to a new taking in every county into which the thing is con- 
veyed, as it would on general principles in the case of simple larciny. And 
therefore where a prisoner had stolen the letters out of the Bristol mail 
somewhere in Wilts or Berks, and did not leave the coach till it arrived at 
Hyde Park Comer, he was held to have been improperly tried and con- 
victed at the Old Bailey ; for the o£^ce was not committed in Middlesex, 
but was complete ^in one of those two former counties. East’s P.C. c.l6. 
S.39. Thomas’s case. See post, pp. 304. 305. 

(11) There seems to be some incorrectness in the generality of this po- 
sition, as applied to treasure-trove, waifs, &c. ; for though the lord has no 
determinate property in them till seizure, the true owner, though unknown, 
has ftill a property in them. Where, indeed, the circumstances of the case 
fiirnish a presumption of an intended dereliction of such property on the 

part 
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lawfully beat or wound any of the keepers in the execution erf 
their offices, or shall attempt to rescue any persop from their 
custody- (12) Also by statute 5 Geo- III- c. 14- the pena^ 
of transportation for seven- years ^ indicted on perJHBr' 
stealing or taking fish in any wat^l^ithin a park, paddock, 
garden, orchard, or yard : and on the receivers, aiders, and 
abettors : and the like punishment, or whipping, fine, or im-* 
piisonment, is provided for the taking or killing of conies 
by night in open warrens : and a forfeiture of five pounds to 
the owner of the fishery, is made payable by persons taking 
or destroying (or attempting so to do) any fish in any river 
or other water within any inclosed ground, being private 
property- (13) Stealing hawks, in disobedience to the rules 
prescribed by the statute 37Edw.III. c. 19., is also felony'^ 

See stat.22 &23 Car. II. c. 25. ^ 3 Inst. 98. 


(12) This statute, by imposing a minor penalty for the same offence, was 
held to have virtually repealed that part of the clause in the preceding 
statute which relates to the hunting, &c. deer by persons not armed, and 
disguised. During the existence of this act, therefore, no indictment lay 
for deer'-stealing in the first instance ; but these clauses were repealed by 
the 42 G. 5. c. 107. This statute distinguishes between the offences ofhunt- 
ing, wounding, or destroying deer in inclosed and uninclosed places : the 
first is felony punishable in the priifllM, aiders and abettors, by transport* 
ation for seven years ; the second subjects the offender, for the first time, 
to a penalty of 50/., to be doubled in case he is a keeper or in any manner 
entrusted with the care of the deer. This penalty of 50/. (by 51G.5. c.l20.i} 
may be mitigated at the discretion of the convicting magistrates to any sum 
not less than 20/. If the penalty be not immediately pmd, and cannot be 
levied by distress, the offender is to be imprisoned for six months ; and the 
repetition of the offence makes the party a felon, liable to transportation 
for seven years. 

As to the other capital felonies under the 9G. 1. c.22., mentioned in the 
text, they are’now!by the 4 G.4. c. 54. punishable Mrith transportation for seven 
years, or *imprisonment with or without hard labour for any term not ex* 
ceeding three. See ante, p. 4. n. l- 

(13) The words in the statute are, fish " bred, kept, or preserved” in any 
river, &c. ; and where the fish were taken from a river, which ran its na* 
tural course through an inclosed park, and in which the fish were no other* 
wise preserved than by a prohibition of persons .from ai^ng within the 
park walls, but the fish passed freely in and out of the park, the -case was 
held not to be within the statute. Carradice and Cleasby^s case, 2 Bussell, 

L. 1199. 

(14) Stealing hawks, in disobedience to the rules prescribed by the sta* 

tute34Ed.3. c.22., is made felony by the statute 37 Ed- 3- C.19« former 

VOL- IV- T statute 
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It is stiid * that, if prans be lawfully marked, it is felony 
to steal them, though at liu'ge in a public river ; and that it is 
l&ewise felony to steal them, though unmarked, if in any pri- 
torts river or pood j ot^epvke, k is only a trespass. But of 
afl valuable domestic a^lps, as horses and other beasts of 
draught, and of all animab domitae nahxrae^ which serve for 
food, as neat or other cattle, swine, poultry, and the like, andof 
their fruit or produce, taken from them while living, as milk or 
wool larciny may be committed ; and also of the flesh of 
Such as are either domitae or ferae naturae^ when killed ^ 
[ 2S5* ]] As to those animals which do not serve for food, and which 
therefore the law holds to have no intrinsic value, as dogs 
of all sorts, and other creatures kept for whim and pleasure, 
though a man may have a base property therein, and main- 
tain a civil action for the loss of them *, yet they are not of 
such estimation, as that the crime of stealing them amounts 
to larciny But by statute 10 Geo. III. c.l8. very high pe- 
cuniary penalties, or a long imprisonment, and whipping in 
their stead, may be inflicted by two justices of the peace, 
(with a very extraordinai 7 mode of appeal to the quarter 
ses^ons,) on such as steal, or knowingly harbour a stolen 
dbg, or have in their custody the skin of a dog that has been 
stolen^. 

NoTWiTHfiTANDiyo, howcver, that no larciny can be com- 
mkted, unless there be some property in the thing taken, and 
an owner ; yet, if the owner be unknown, provided there be 
a property, it is larciny to steal it ; and an indictment will 
lie for the goods of a person unknown \ In like manner as, 

, * Balt, Just C.156. ‘ See Vol.II. pag.393. 

T BtL 21. Crompt. 36. 1 Hawk. 1 Hal. P. C. 512. 

F. C. c. SS. §43. I Half P.C. 511. ^ See the remarks in pag. 4. The 

The King v* Mfutin, by all the judges, statute hath now continued eighteen 
F. 17 090.111. sessions of parliament unrepealed. 

«1^ F. C. 511. “ 1 Hal. P.C. 512. 

alatuie desciflies what k to be done by the finder of a stray falcon, tercelet, 
laaar, lanerel, or other fiiilcoD, and punishes him who conceals such falcon, 
Ae. wifli two years knpnsbnment, and the price of the bird to be paid to 
liif lo^. Lord Coke is positive that the word hawk was not in the ori- 
'ijM foXL of Ihe act, and says that the law exteadeth only to such as be 
ifoda of fradeons,’* leag wkifed. 5 Init.97. 
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among ihe Romans, the Ifx HostiUa de Jurtis provided that 
a prosecution for theft might be carried on witho^ the in- 
tervention of the owner This is the case of stealing a 
shroud out of a grave ; which is the property of those^ who- 
ever they were, that buried the deceased : but stealing the 
corpse itself, which has no owner, (though a matter of great 
indecency,) is no felony, unless some of the grave-clothes be 
stolen with it ^ Very different from the law of the Franks^ 
which seems to have respected both as equal ounces : when 
it directed that a person, who had dug a corpse out of die 
ground in order to strip it, should be banished from society, 
and no one suffered to relieve his wants, till the relations of 
the deceased consented to his readmission 


Having thus considered the general nature of 
larciny, I come next to treat of punishment* by 

the Jewish law, was only punished with a pecuniary fine, and 
satisfaction to the party injured And in the civil law, till 
some very late constitutions, we never find the punishment 
capital. The laws of Draco at Athens punished it with 
death : but his laws were said to be written in blood ; and 
Solon afterwards changed the penalty to a pecuniary mulct. 
And so the Attic laws in general continued except that 
once, in a time of dearth, it was made capital to break into a 
garden, and steal figs : but this law, and the informers against 
the offence, grew so odious, that from them all malicious 
informers were styled sycophants; a name which we have 


* Gmrin, t 8. § 106. £xod. c. xxii. 

^ See Vol.II. pag.429. ‘ Vedt, JLL. Attic, i.7. tit.S. 

B Montesq. Sp. b. 30. ch.l9. 


(15) The offence, however, even when committed for the purpose of 
dissection, is punished as a misdemeanor. R. v. Lynn, S T. R. 733. 

The punishment of those who violated the sanctity of sepulchres, and 
stole dead bodies, was very severe by the civil law. If the person con- 
victed was of low condition {humiliorii forttma), it was death ; if of lugher 
rank, banishment, or the mines. Ff. xlvii. 12. 10. 

It is a common notion that the French law takes no cognisance of this 
offence ; but it is punidied by imprisonment |or any pmod not lets than 
three months, or more than a year, and a fine not less than re, or moce 
than 200 francs. Code Penal, 1. iiL t. 9. 560. 

T 2 
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mudbi {^rverted from its original meaning. From these ex- 
amples, as well as the reason of the thing, many learned and 
scrupulous men have questioned the propriety, if not lawful- 
ness, of inflicting capital punishment for simple theft j. And 
certainly the natural punishment for injuries to property seems 
to be the loss of the offender’s own property which ought 
to be universally the case, were all men’s fortunes equal. But 
as those who have no property themselves, are generally the 
most ready to attack the property of others, it has been 
found necessary instead of a pecuniary to substitute a corpo- 
ral punishment ; yet how far this corporal punishment ought 
to extend, is what has occasioned the doubt. Sir Thomas 
More S and th#tnarquis Beccaria at the distance of more 
thaii two centul^Hl from each other, have very sensibly pro- 
t kind of corporal punishment, which approaches 
the ^S^fifest to a pecuniary satisfaction ; viz. a temporary im- 
prisonment, with an obligation to labour, first for the party 
robbed, and afterwards for the public, in works of the most 
slavish kind : in order to oblige the offender to repair, by his 
industry and diligence, the depredations he has committed 
upon private property and public order. But notwithstanding 
all the remonstrances of speculative politicians and moralists, 
the punishment of theft still continues, throughout the great- 
est part of Europe, to be capital: and Puffendorf together 
with sir Matthew Hale ”, are of opinion that this must always 
be referred to the prudence of the legislature ; who are to 
judge, say they, when crimes are become so enormous as to 
require stich sanguinary restrictions ® ? Yet both these 
writers agree, that such punishment should be cautiously in- 
flicted, and never without the utmost necessity. 

^ E$i enim ad vindicanda furta nimis JUus mqjorem tnduhisse nobis invicem 
nec tamen ad refraenanda saeviefuli licentiam. Saec sunt cur non 

deni; quipfie ne^^furtum simplex tarn Ucere ^mtem; guamvero sit absurdum^ 
ingens facmui est, ut capUe debeat plecH ; atque etiam jtemiciosum repubUcae^furcm 
neque uUa poena est tanta^ ut ab latroci- atque homicidam ex aequo pumri^ nema 
nUs coMbeat eos, qui nttUam aliam artem est {<qnaor) qui needat. {f^id. 39.) 
fuaerendi dctui habent, {Mori Utopia. k Ut(^, pag^q2. 
edit. Qlasg. 1750. pag,2l.) •^Denique, ^ Cb. S2. 
cum texMosaica,quqnquam inclemens et ^ de. j. n. drg. l.S. c. 3. $ 23. 

tamen pecur^ fitrtxmh bau4 ” 1 Hal. P.C.IS. 

AsiCt nwiddvit ; ne putemus Deum, in * Bee pag. 9^ 
bige dementiae qua pater imperat 
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- Our antient Saxon law? nominally punished t^ft wMi' 
death) if above the value of twelvepence : but the Criminal 
was permitted to redeem his life by a pecuniaiy ransom ; aS) 
among their ancestors the Germans, by a stated number of 
cattle P. But in the ninth year of Henry the first, this power 
of redemption was taken away, and all persons guilty of 
larcin}^ above the value of twelvepence, were directed to be 
hanged; which law continues in force to this day^. For 
though the inferior species of theft:, or petit larciny, is only 
punished by imprisonment or whipping at common law % which 
by statute 4 Geo. L c.ll., may be extended to transportation 
fi)r seven years, as is also expressly directed in the case of. 
the plate-glass company % yet the punishment of grand lar«. 
ciny, or the stealing above the value of twelvepence, (which 
sum was the standard in the time of king Athelstan, eight 
hundred years ago,) is at common law regularly death. 
Which, considering the great intermediate alteration ‘ in the 
price or denomination of money, is undoubtedly a very 
rigorous constitution ; and made sir Henry Spelman (above 
a century since, when money was at twice its present rate) 
complain, that while every thing else was risen in its nominal 
value, and become dearer, the life of man had continually 
grown cheaper It is true, that the mercy of juries will C 2^ 
often make them strain a point, and bring in larciny to be 
under the value of twelvepence, when it is really of much 
greater value: but this, though evidently justifiable and 
proper, when it only reduces the, present nominal value of 
money to the antient standard M otherwise a pious 

perjury, and does not at all excuse our common law in Ais 
respect from the imputation of sever^^ but raAer strongly 
confesses the charge. (16) It is likewise true, that by the mer- 

P Tac. ^ ftior. Germ, c.l2. even suppose [it] to mean ihs solidus le* 

1 Hal. P. C, 12. 3 Inst. 53. galis mentioned by Lyndewode {Proii, 

* 3 Inst. 213. /.3. t.l3. See Vol.II. pag.509.)^orUid 

* SUt ISHeo. III. c. 38. 72dpBrt ofapoundofgold, fsonlye^ual 

^ In the fUliii of king Henry I. the to 13s. 4d. of the present standaard* 

stated value at the exchequer of a pas- " Gloss, 350. 
ture-fed ox, was one shilling; {Dial, de ^2 Inst. 189. 

Scace, 1,1, § 7.) i^hich, if we should 

(16) II: is little better than a pious peijury, if such a term be at all 
able, even when restrained within the limits prescribed by the text; If this 

T 3 system 
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of the of elorgy by our modem statute 

a person who oommits a simple larciny to the yidue 
of thirteen pence, pr thirteen hundred pounds, though guilty 
of a capital offence, shall be excused the pains of death : but 
this is only for the ^rst offence* And in many cas^ of 
simple laroiny the benefit of clergy is taken away by statute : 
as fi>r hmrse-stealing in the principals, and accessories both 
hi^are and after the fact * ; theft by great and notorious thieves 
in Northumberland and Cumberland ^ ; taking woollen cloth 
firom off the tenters [in the night time] or linens, fustians, 
callicoes, or cotton goods, from the place of manufacture^; 
(which extends, in the last case, to aiders, assisters, pro- 
curers, buyers, and receivers ;) feloniously driving away, or 
otherwise stealing one or more sheep or other cattle speci- 
fied in the acts, or killing them with intent to steal the 
whole or any part of the carcase^, or aiding or assisting 
therein; thefts on navigable rivers above the value of forty 

* Stat. I'Bdw. VI. c. 12. 2 & 3 also; and the third time it becomes a 

£dw. VI. c. 33. 31 Elix. c*12. felony, punished with transportation for 

Tf Stat. 18 Car. II. c.3. seven years. (17) 

* Stat. 22Car.II. c.5. But as it * Slat. 18 Geo. II. c. 27. Note, in 
aometimeB is difficult to prove the iden- the three last cases an option is given 
tity of die goods so stolen, the onus pro- to the judge to transport the offender : 
handi with respect to innocence is now for l^e in the first case, for heven years 
hy statute 15 Geo. II. c.217. thrown on in the second, and for Jimrteen years in 
the persons in whose custody such goods the third ; in the first and third cases 
are found ; the failure whereof is, for instead of sentence of death, in the se« 
the first time, a mkidemesnor punish- cond afier sentence is given. 

able by the forfeiture of the treU^^ra- ^ Stat. 14 Geo.II. c.6. 15 Geo. II. 

lue; for tha^^g|p>nd, by imprisonStnt c.34. See Vol. I. pag.88. 


^tem of adaptation, even thus limited, were to be applied to all the cases 
in our law, to which it might be^ipplied, it is not very easy to foresee all the 
consequences. What, for example, would become of the statutory qualifi- 
cation for die elective franchise in freeholders ? But in truth, besides the 
dang^ufl responsibility which juries take upon themselves, when they thus 
tamper with the law ou account of some real or imagined defect in it, sbch 
pardal and incomplete remedies as they afiford thereby are thUmrest mode 
of delaying a more regular and perfect iteration. 

(17) The provision 18 C. 2* c.5. is repealed by l G. 4. c. l 16m ^ b the 

dapdlar one in 18G.2. c.27., by the 51G.5. c.4l. The 4G.4. c.55.repeals 
ca|[Utal part of the 22 C.2. c«5., and subsdtutes transportation for 
or any term not less than seven years, or imprisonment with or without 
hanl Ubou^r for ony tenn not exceeding seven years. 
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{^tilings ^ ; or being present, aiding and assisting dierQ|U: ( 
plundering vessels in distress, or that have suffisreil ship.* [ 29 
wreck ^ ; stealing letters sent by the post * ; and fdso stedhig 
deer, fish, hares, and conies under the peculiar chrcumstances 
mentioned in the Waltham black act ^ (l&) Which addilioital 
severity is owing to the great malice and mischief of the theft 
in some of these instances ; and, in others, to the diffic^tiea 
men would < otherwise lie under to preserve those good$§ 
which are so easily carried off. Upon which last principle 
the Roman law punished more severely than other thieves 
the abigeiy or stealers of cattle ® ; and the hcHneaHi^ or such 
as stole the clothes of persons who were ^l^hing in the pub- 
lic baths both which constitutions seemed to be borrowed 
from the laws of Athens ^ And so, too, the antient Gk>ths 
punished with unrelenting severity thefts of cattle, or com 
that was reaped and left in the field : such kind of proper^ 
(which no human industry can sufficiently guard) being es- 
teemed under the peculiar custody of Heaven^. And thus 
much for the ofieiice of simple larciny. 

Mixed or compound larciny is such as has all the proper- 
ties of the former, but is accompanied with either on^ or 
both, of the aggravations of a taking from one’s house txt per*^ 
son. First, therefore, of larciny from the house^ and then of 
larciny from the person. 


1. Larciny from the home^ though it seems (from the 
considerations mentioned in the pmceding chaptef to have 
a higher degree of guilt than simple larciny, yet it is not at all 
distinguished from the other at commbn law ^ ; unless where 
it is accompanied with the circumstance of breaking the 


^ Stat« 24 Geo. II. c. 45. 

^ St. 12Ann. 8t.2. c. IS^ 26Geo.II. 
c. 19. 

* Stat* 7 Geo. III. c«50. 

' Stat. 9^to.I. C.22. 
r. 47. U 14. 


im, 1. 17. 

* Pott. Antiq. b.l. c.96. 

1 Sdenih. dejure Goth. l.S. c.5. 
^ See pag.223. 

* 1 Hawk. P.C. c.a6. $ 1. 


(18) This statute is ri8orq>ealed as to its capitsA pnuMlimmrt fay 4G.4. 
C. 55 ., and the same punshment, without reference to the vahie of the |ooclS| 
substituted, as menfioned in the last note. 

(19) See ante, p. 994, 955. 
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lioiise by night ; and then we have seen that it fells under 
another description, xdz. that of burglary. ^Sut now by se- 
veral acts of parliament, (the history of which is very inge- 
niously deduced by a learned modem writer who hath 
shewn them to have gradually arisen from our improve- 
^4*0 ] ments in trade and opulence,) the benefit of clergy is taken 
fi*om larcinies committed in an house in almost every in- 
stance; except that larciny of the stock or utensils of the 
plate*glass company from any of their houses, is made 
only a single felony, and liable to transportation for seven 
years (20) The multiplicity of the general acts is apt to 
create some con^ion ; but upon comparing them diligently 
we may collect, that the benefit of clergy is denied upon the 
following domestic aggravations of larciny; viz. First, in 
larcinies ahaoe the value of twelvepence, committed, 1. In a 
church or chapel, with or without violence, or breaking the 
same®: 2. In a booth or tent in a market or fair in the 
day-time or in the night, by violence or breaking the same ; 
the owmer or some of his family being therein : S. By rob- 
bing a dwelling-house in the day-time (which robbing implies 
a breaking), any person being therein : 4. In a dwelling- 
house by day or by night, without breaking the same, any 
person being therein and put in fear : which amounts in 
law to a robbery : and in both these kst cases the accessory 
before the fact is also excluded from his clergy. (21) Secondly, 
in larcinies to the valve of five shillings^ committed, 1. By 
breaking any dwelling-house, or any outhouse, shop, or 
warehouse ^hereunto belonging in the day-time, although 

« Barr. 375, p. 482, ^ 4Ui ed. p Stat. 5 & 6 Ed. VI. c. 9. J Hal. 

” Stat. J3 Geo. III. c.38. P. C. 522. 

^ Stat. 23 Hen. VIII. c. 1. 1 Edw. ^ Stat. S&4 W.&M. c. 9. 

VE c. 12. 1 Hal.P.C. 518. ** Ibid. 

(20) But the statute 38 G. 3. c.xvii. (Local and Private acts), which 
rinued the 13 G. 3. c.38., enables the court before whom any such offender 
is tried, to adjudge him to suffer such less punishment as the court shall 
think fit to award. 

(21) It should be observed, that none of the statutes which take away 
tite benefit of clergy from the respective ofl^nces mentioned in this first 
^|as8, specify that the value of the things taken must exceed 12d.; but as it 
is thinecessary to pray for clergy in petit larceny, these statutes will not 
fi|)ply to cases where the goods taken fall short of that amount. 
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no person be therein • ; which also now extends to idder&. ^ 
abettors, and accessories before the fact^: 2. By priv|tely 
stealing goods, wares, or merchandize in any ahop, wWe- 
house n, coach-house, or stable, by day or by night; though 
the same be not broken open, and though no person be 
therein 7 : which likewise extends to such as assist, hire, or 
command the oiFence to be committed. (22) Lastly, in 
larcinies to the mine of forty shillings in a dwelling-house, or 
its out4iouses, although the same be not broken, and whether 
any person be therein or no ; unless committed against their 
masters by apprentices under the age of fifteen^. This also 
extends to those who aid or assist in the commission of any 
such offence. 

« • 

2. LARCiNY-from \\xe pe}-$oiv\s either hy privatety stealing; [ 24*1 
or by open |j||||^iolent assault, which is usually called robbery. 

The offence of privately stealing from a man^s person^ as 
by picking his pocket or the like, privily without his know-^ 
ledge, was debarred of the benefit of clergy, so early as by 
the statute SEliz. c.4<. But then it must be such a larciny as 
stands in need of the benefit of clergy, viz, of above the 
value of twelvepence ; else the offender shall not have judg- 
ment of death. For the statute creates no new offence ; but 
only prevents the prisoner from praying the benefit pf clergy, 
and leaves him to the regular judgment of the antient law *. 

This severity (for a most severe law it certainly is) seems to 
be owing to the ease with which such offences are committed, 
the difficulty of guarding against them, and the boldness with 

* Stat. S9£1 i*2. C.15. the cases of horse-stealing, (1 Hal. 

‘ Stat. 3&4W. &M. C.9. . P.C. 5SI.) thefts in Northumberland 

” See Foster, 78. Barr. 379. 487. and Cumberland, tod stealing woollen 
4th ed. " cloth from the tenters ; and possibly 

^ Stat. 10& 1 1 W. HI. c. 23. in such other cases where it is provided 

^ Stat. 12 Ann. st 1. c, 7. by any statute that simple larceny, un- 

1 Hawk, F. C. c. 35. § 4. The der certain circumstances, shall be it* 
like observation will certainly hold in lony without benefit of clergy. 


(22) This offence, whatever be the value of the goods, is now punishable 
with transportation for life, or any term not less than seven yem, or im-» 
prisonment with or without hard labour for any term not exceeding sevea 
yearsv ’ Seo 4(3r. 4. c 
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whieh were practised (even in the queen’s court and 
presence) at the time when this statute was made : besides 
that this is an infringement of property, in the manual occu« 
patipn or corporal possession of the owner, which was an 
offence even in a state of nature. And therefore the sacctdarii^ 
or cutpurses, were more severely punished than common 
thieves by the Roman and Athenian laws (2S) 


Open and violent larciny from the person^ or robbery^ the 
rapina of the civilians, is the felonious and forcible taking, 
from the person of another, of goods or money to any value, 
by violence or putting him in fear*. 1. There must be a 
taking, otherwise it is no robbery. A mere attempt to rob 
was indeed held to be felony, so late as Henry the fourth’s 
time * : but afterwards it was taken to be only a misdemes- 
nor, and punishable with fine and imprisoij||||p:it ; till the 
] statute 7 Geo. II. c,21., which makes if!^a felony (transport- 
able for seven years) unlawfully and maliciously to assault 
another with any offensive weapon or instrument;— or by 
menaces, or by other forcible or violent manner, to demand 
any money or goods; — with a felonious intent to rob. (24) 

^ jFy. 47. 11. 7f Pott. Antiq. 1. 1. ® 1 Hawk. P. C. c.34. 

C.26. *1 Hal. P.C. 532. 


(23) The severity of this law had occasioned many very refined construe- 
dons to narrow its extent, which are now rendered unnecessary and inap- 
plicable by the repealing statute of 48 G.3. c. 129. By this the offence of 
feloniously stealing from the person, whether privily without his knowledge 
or not, but without such force or putting in fear as is sufEcient to consdtute 
the crime of robbery, or to be present aiding or abetting therein, is punishable 
by transportation for life, or any less term not less than seven years, or by 
ipprisonment with or without hard labour for any term not exceeding 
thm years. 

(24) This statute stands repealed by the 4G.4. c.54., which makes it a 
felony punidiable by transportadon for life, or any term not less than seven 
years, or imprisonment with or without haM labour for any term not ex- 
ceeding seven years, to maliciously assault with intent to rob ; by menaces 
oir.force maliciously to demand money, goods, or security for moneys with 
intent to steal the same ; maliciously to threaten to accuse any one of any 
erhne punishable with death, transportadon, or pillory, or any infamous 

with intent to extort money, security for money or goods, or to pro^ 
i aid, or abet the commission of any of these ojifences. As this statute 
like ihe 70.2. c«21., makes it necessary that the intent sboedd be to rob 
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If the thief) having once taken a purse) returns it, still it is a 
robbery; aud so it is whether the taking be strictly fromlthe 
person of another, or in his presence only ; as^ where a rub- 
ber by menaces and violence puts a man in fear, and drives 
away his sheep or his caftle before his face \ But if the 
taking be not either directly from his person, or in his pre- 
sence, it is no robbery 2. It is immaterial of what value 
the thing taken is : a penny as well as a pound, thus forcibly 
extorted, makes a robbery*^. 3. Lastly, the taking must be 
by force, or a previous putting in fear; which makes the vio*- 
lation of the person more atrocious than privately stealing. 
For, according to the maxim of the civil law®, “ qui vi rapuit^ 
fur improbior esse videtur*^ This previous violence, or putting 
in fear, is the criterion that distinguishes robbery from otheir 
larcinies. For if one privately steals sixpence from the per- 
son of another, and afterwards keeps it by putting him in 
fear, this is no robbery, for the fear is subsequent^: neither 
is it capital, as privately stealing, being under the value of 
twelvepence. Not that it is indeed necessary, though usual, to 
lay in the indictment that the robbery was committed by 
putting in fear ; it is sufficient, if laid to be done by molenceK 
And when it is laid to be done by putting in fear, this does 
not imply any great degree of terror or affright in the party 
robbed : it is enough that so much force, or threatening by 
word or gesture, be used, as might create an apprehension of 
danger, or induce a man to part with his property without or 
against his consent \ Thus, if a man be knocked down with- 

*» 1 Hal. P. C. 533. ^ 1 Hal. P. C, 534. 

^ Coxnyns, 478. Stra. 1015. * Trin. 3 Ann. by all the judges. 

*• 1 Hawk.P.C. c,34. §16. ^ Post. 128. 

« ly: 47. 2. 4. xxii. 

or extort money from the same person who is assaulted or threatened with 
accusation, the same construction will probably be put on it. Under the 
former act, a man was tried who followed a chaise for some time, in which 
was a gentleman, and at last presented a pistol at the post-boy and bid him 
stop, using at the same time mafp' violent oaths; the post-boy obeyed him, 
and he immediately turned towards the chaise, but perceived thjU: he was 
pursued, and rode away without saying or doing any thing to the gentleman 
in the chaise. In this case, as the assault and menace were directed against 
one person, and the intent was to rob another, the prisoner was acquitted 
on two indictments, the first chaining him with an assault on thegenfteman 
with intent to rob him ; and the second, an assault on the post-boy with 
intent to rob him. Russell, C.L. p. aB4. Thomas’s case. 
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out jMrevious warning, and stripped of his property while 
senseless, though strictly he cannot be said to be pui in Jmr^ 
3 yet this is undoubtedly a robbery. Or, if a person with a 
sword drawn begs an alms, and I give it him through mis- 
trust and apprehension of violence,* this is a felonious robbery ^ 
So under a pretence of sale, a man forcibly extorts money 
from another, neither shall this subterfuge avail him. But it 
is doubted whether the forcing a higler, or other chapman, 
to sell his wares, and giving him the full value of them, 
amounts to so heinous a crime as robbery. 

This species of larciny is debarred of the benefit of clergy 
by statute 23 Hen. VIII. c.l., and other subsequent statutes, 
not indeed in general, but only when committed in a dwell- 
ing-house, or in or near the king’s highway. A robbery, 
therefore, in a distant field, or footpath, was not punished 
with deadi*'; but was open to the benefit of clergy till the 
statute 3&4f W. &M. c.9., which takes away clergy from 
both principals and accessories before the fact, in robbery, 
wheresoever committed. 

11. Malicious mischiefs or damage, is the next species of 
injury to private property, which the law considers as a public 
crime, ITiis is such as is done, not animo furandi^ or with 
an intent of gaining by another’s loss ; which is some, though 
a weak, excuse ; but either out of a spirit of wanton cruelty, 
or black and diabolical revenge. (25) In which it bears a 

* 1 Hawk. P.C. C.34. § 8. » 1 Hal. P. C. 535. 

XbiiL § 14. 


(SS) This description will hardly be found to apply to all the cases which 
are classed under (the general head of malicious mischief ; for example, in 
the offences which are provided against by i Ann. st.2. c.9. and 12 Anti. 
St 2. c, 15, relative to the destruction of ships, there can be no doubt that 
plunder is a main if not the sole modve MHhe act. It is well observed in 
East^s P. C. c. 22. 8. 1, that ** it often happens that a violent, lawless, and 
destructive spirit, however generally attributable to personal malignity and 
revenge^ is often incited by and accompanied with a lust for plundef, re* 
ginrdless of the means, and hardened against the consequences; 8ome of the 
oftnces which remain to be described are of this sort, originating from a 
ndature of malice and covetousness, where the end in contemplation is some 
undue ^un to be obtained by some violent aiid destructive means.” 
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near relation to the crime of arson; for as that affects /thcj 
habitation, so this does the other property, .of individf^ils. 

And therefore any damage arising from this mischievous dis- 
position, though only a trespass at common law, is now by a 
multitude of statutes made penal in the highest degree. Of 
these I shall extract the contents in order of time. 

And, first, by statute 22Hen.VIIL c.ll. perversely and 
maliciously to cut down or destroy the powdike, in the fens 
of Norfolk and Ely, is felony. And in like manner it is, by 
many special statutes, enacted upon the occasions, made 
felony to destroy the several sea-banks, river-banks, public 
navigations, and bridges, erected by virtue of those acts of 
parliament. By statute 43 Eliz. c. 1 3. (for preventing rapine [ 244 
on the northern borders) to burn any bam or stack of com 
or grain ; or to imprison or carry away any subject, in order 
to ransom him, or to make prey or spoil of his person or 
goods upon deadly feud or otherwise, in the four northern 
counties of Northumberland, Westmoreland, Cumberland, 
and Durham, or being accessory before the fact to such car- 
rying away or imprisonment ; or to give or take any money 
or contribution, there called blackmnilj to secure such goods 
from rapine ; is felony without benefit of clergy. By statute 
22 & 23 Car. II. c. 7. maliciously, unlawfully, and willingly, 
in the night-time, to burn, or cause to be burnt or destroyed, 
any ricks or stacks of com, hay, or grain, bams, houses, 
buildings, or kilns; or to kill any horses, sheep, or other 
cattle, is felony; but the offender may make his election to be 
transported for seven years; and [maliciously] to maim or 
hurt such horses, sheep, or other cattle [in the night-time] is 
a trespass for which treble damages shall be recovered. By 
statute 4 & 5 W.&M. c.23. to burn on any waste, between 
Candlemas and Midsummer, any grig, ling, heath, furze, 
goss, or fern, is punishable with whipping and confinement in 
the house of correction. (26) By statute 1 Ann. $t2. c.9* 
captains and mariners belonging to ships, and destroying the 
same, to the prejudice of the owners, (and by 4 6eo.L c,12. 
to the prejudice of insurers also,) are guilty of felony without 

(26) The object of this provision is the preservation" of red and black 
game. See post, p. 247. st 28 G* 2. c.l9. 
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of clergy. (27) And by statute 12 Ann. 8t«2. c.l8. 
making any hple in a ship in distress, or stealing her pupps, 
aiding or abetting such offences, or wilfully doing any thing 
tending to the immediate loss of such ship, is felony without 
benefit of clergy. By statute 1 Geo. I. c.4d. maliciously to set 
on fire any underwood, wood, or coppice, is made single 
felony. By statute 6 Geo. I. c. 23. the wilftil and malicious 
tearing, cutting, spoiling, , burning, or defacing of the garments 
or clothes of any person passing in the streets or highways, 
with intent so to do, is felony. This was occasioned by the 
insolence of certain weavers and others, who, upon the intro- 
duction of some Indian fashions prejudicial to their own 
manu&ctures, made it their practice to deface them ; either 
by open outrage, or by privily cutting, or casting aquafortis 
245 ] in the streets upon such as wore them. By statute 9 Gfeo. I. 
c. 22. commonly called the Waltham black act, occasioned by 
thb^ devastations committed near Waltham in Hampshire, by 
persons in disguise or with their faces blacked ; (who seem to 
have resembled the Roberdsmen, or followers of Robert Hood, 
that in the reign of Richard the first committed great outrages 
on the borders of England and Scotland* ;) by this black act, 
I say, which has in part been mentioned under the several 
heads of riots, menaces, mayhem, and larciny*", it is farther 


^ 3 Inst. ] 97. 


See pag.144. 208. 235. 240. 


(27) The 45G.3. c. 1 13. repeals the provisions of 4G. 1. c. 12., and makes 
it a capital felony, triable within a county if committed there, and if on 
the high seas, according to 28 Hen. 8. c. 15., wilfully to cast away, bum, or 
ofiierwise destroy any vessel, or to counsel the same to be done, if it be 
done accordingly, with intent maliciously to prejudice any owner of such 
vessel, or of any goods loaded on board, or any person, or body corporate, 
who shall have insured the ship, frdght, or goods. 

The 26G.2. c.19. is a more genefhl law on the subject matter of 12 Ann. 
St 2. c.ld«, and makes it capital in any person to plunder any effects be- 
longing to any ship in distress, wrecked, lost, or stranded in any part of his 
majesty’s dominions, (whether any living creature be on board such ship or 
not,) or any of the fl^iture, tackle, provision, or part of such ship; or to 
beat or wound with intent to kill, or otherwise i^fully to obstruct the 
escape of any person endeavouiing to save his life from such ship ; or to 
lihiig out any false li^ts, with intention to bring any ship into danger* 
however, goods of small value cast on shore are stolen with no chf- 
^iwtanees of cruelty, outrage, or violence, the oifender may be prosecuted 
and punuited as fer petit larceny. 6eepdst,a04. . 
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enacted, that to set fire to any house, ham, or out-house, 

(which is extended by statute 9 Geo. III. c. 29. to the malicious 

^ *■)! 

and wilful burning or setting fire to all kinds of mills,) or to 
any hovel, cock, mow, or stack of com, straw, hay, or wood; 
or unlawfully and maliciously to break down the head of any 
fish»pond, whereby the fish shall be lost or destroyed ; or in 
like manner to kill, maim, or wound any cattle ; or cut down 
or destroy any trees planted in an avenue, or growing in a 
garden, orchard, or plantation, for ornament, shelter, or 
profit ; all these malicious acts, or procuring by gift or promise 
of reward any person to join them therein, are felonies without 
benefit of clergy ; and the hundred shall be chargeable for 
the damages, unless the offender be convicted. (28) In like 
manner by the Roman law, to cut down trees, and especially 
vines, was punished in the same degree as robbery.” By 
statute 6 Geo. 11. c.S7. and 10 Geo. II. c.32. it is also made 
felony without the benefit of clergy, maliciously to cut dcfwn 
any river or sea-bank, whereby lands may be over%>wed or 
damaged ; or to cut any hop-binds growing in a plantation of 
hops, or wilfully and maliciously to set on fire, or cause to be 
set on fire, any mine, pit, or delph of coal. (29) By statute 
11 Geo. II. €.22. to use any violence in order to deter any 
person from buying corn or grain ; to seize any carriage or 
horse carrying grain or meal to or jftom any market or sea- 
port ; or to use any outrage with such intent ; or to scatter, 

“ J5r.47. 7. 2. 


(28) As to fish-ponds and fish^ and as to destroying trees, see pp. 4. 254, 
255. ; the maliciously killing, mmming, or wounding cattle is now punished 
in the same manner as the latter ofience by the same statute 4 G. 4. c. 54. 
In all cases under the statutes of hue and cry, riot act, black ac|, and several 
subsequent statutes, in which the hundred is made liable for the damage 
sustained, the 5G.4. c.55. gives a summary mode of recovering at a special 
petty sessions, and forbids the brining any action against the hundred, 
where the damage does not exceed 50^ 

(29) By the 15 G. 2. c. 2 1 which recites the statute of loG. 2. c. 52., and 
states that it is reasonable that an adequate punishment should likewise be 
inflicted on persons who shall wilfully and maliciously destroy or damage 
collieiies by means oiwaier^ it is made an actionable matter, and visited 
with treble damages and full costs of suit, maliciously to divert or convey 
water into any coal mine, with design to destroy or ikuaageanj cpal wori^ 
Sec, The reader will not fail to remark the immense inequalky of punish- 
ment awarded to the two offences of destroying by fire or water. 
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tnke away, spoil, or damage such grain ol meal ; i& punished 
for the first offence with imprisonment and public whippi^ : 
and the second offence, or destroying any granary where corn 
is kq)t for expoTiationj or taking away or spoiling any grain 
or meal in such granary, or in any ship, boat, or vessel in- 
tended for exportation, is felony, subject to transportation for 
seven years. By statute 28 G^.IL c. 19. to set fire to any 
goss, furze, or fern, growing in any forest or chase, is subject 
to a fine of five pounds. By statutes 6 Geo. IIL c. 36, & 48., 
and 13 Geo.IIL c.33., wilfully to spoil or destroy any timber 
or other trees, roots, shrubs, or plants, is for the two first 
offences liable to pecuniary penalties ; and for the third, if in 
the day-time, and even for the first if at night, the offender 
shall be guilty of felony, and liable to transportation for seven 
years. By statute 9 Geo. III. c. 29. wilfully and maliciously 
to burn or destroy any engine or other machines, therein 
sp^pfied, belonging to any mine; or any fences for inclosures 
pursuanfto any act of parliament, is made single felony and 
punishable with transportation for seven years, in the offender, 
his advisers, and procurers. And by statute 1 S Geo. IIL c. 38* 
the like punishment is indicted on such as break into any 
house, &c. belonging to the plate-glass company with intent 
to steal, cut, or destroy, any of their stock or utensils, or 
wilfully and maliciously cut or destroy the same. And these 
are the principal punishments of malicious mischief. (30} 


C 247 ] Forgery, or the crimen falsie is an offence, which was 

punished by the civil law with deportation or banishment, and 
sometimes with death®. It may with us be defined (at com- 
mon law) to be, the fraudulent making or alteration of a 
writing to the prejudice of another man’s right for which 
the offender may suffer fine, imprisonment, and pillory. And 
also by a variety of statutes, a more severe punishment is 
inflicted on the offender in many particular cases, which are 

Jnit. 4. 18. 7. 

(30) Several statutes have been passed since the author*s death for the 
protection of the buildings and machinery of different manufactures from 
mriidous mischief; the 58G.3. c.l30. is a general act ihiiking it a capital 
ftlony maliciously to bum or set fire to any buildings, erections, or engines 
mnd in die carrying on any trade or manufaetbiy, or in which any goods, 
ware^ or merdiandize are depouted. 
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so multiplied of late as almost to become g^eral* sball 
mention the principal instances. (31) 

By statute 5 Eliz. c. 14. to forge or make, or knowingly to 
publish or give in evidence, any forged deed, coux1>-roll, or 
will, with intent to affect the right of real property, either 
freehold or copyhold, is punished by a forfeiture to the party 
grieved of double costs and damages ; by standing in the pil- 
lory, and having both the ears cut ofl^ and the nostrils slit, and 
seared; by forfeiture to the crown of the profits of the offender's 
lands, and by perpetual imprisonment. For any forgery 
relating to a term of years, or annuity, bond, obligation, ac- 
quittance, release, or discharge of any debt or demand of any 
personal chattels, the same forfeiture is given to the party 
grieved ; and on the offender is inflicted ^e pillory, loss, of 
one of his ears, and a year's imprisonment : the second offence 
in both cases being felony without benefit of clergy, 

• 

Besides this general act, a multitude of others, since the 
revolution, (when paper-credit was first established,) have in- 
flicted capital punishment on the forging, altering, or uttering 
as true, when foiled, of any bank bills or notes, or other 


(31) This definition of forgery seems too confined, if by the words ^ to 
the prejudice, &c.” it is intended to convey a notion that some one’s right 
must actually be prejudiced by the forged writing ; because it is dear that 
the ofience is complete before publication of the instrument, and that it is 
enough if the counterfeiting be such whereby another may be prejudiced. 
East’s P. C. c.idx. s. 7. In the short account which the author gives of this 
o£fence in the text, he principally confines himself to the cases in which for- 
gery may be committed, and formidable as his list may appear, yet it may 
give the reader some idea how it might have been increased, to mention 
that Mr. Hammond, in the title Forgery of his Crinunal Code, has enumer- 
ated more than 400 statutes which contain provisions against the o£^nce. 
It would be in vain therefore to attempt to complete the author’s sketch j 
and even upon far more important and general points which anse In the 
consideration of this ofience, equally at common law and under the statutes^ 
(such as, for example, the quesdons what false making, insertion, alteration, 
or erasure amounts to forgery; how far the validity in law of the thir^ 
foreed. suDDOsinc it were a eeniiine instrument, is essendal to forgery ; and 


attempt to give an account within limits which must prev^t its being satis* 
factory. 
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.^eeurkies^; of bill^ of oredit issued from the exchequer’; df 
Sourii-sea bonds, &c/; of lottery tickets or orders*; of army 
or navy debentures • ; of East-lndia bonds ^ ; of writings under 
the se^ of the London, or royal exchange assurance*; of the 
hand of the receiver of the pre-fines^; or of the accountant- 
general and cmtain other officers of the court of chancery*; 

[ 249 ] of a letter of attorney or other power to receive or transfer 
stock or annuities ; and on the personating a proprietor thereof, 
to receive or transfer such annuities, stock, or dividends* ; also 
on the personating, or procuring to be personated, any seaman 
or other person, entitled to wages or other naval emoluments, 
or any of his personal representatives; and the taking, or 
procuring to be taken, any false oath in order to obtain , a 
probate, or letters of administration, in oi*der to receive such 
payments; and the forging or procuring to be forged, and 
likewise the uttering, or publishing, as true, of any counter- 
feited seaman’s will or power‘s : (32) to which may be added, 
though not strictly reducible to this head, the counterfeiting 
of Mediterranean passes, under the hands of the lords of the 
admiralty, to protect one from the piratical states of Barbary®; 
the forging or imitating of any stamps to defraud the public 
revenue ^ ; and the forging of any marriage-tegister or 
licence* ; (S3) all which are bj^stinct acts of parliament made 
felonies, without benefit of clergy. By statute 13 Geo. III. 
c. 52. and 59. forging or counterfeiting any stamp or mark to 
denote the stimdard of gold and silver plate, and certain other 

Stat 8&9W. III. c. 20. §36. / Stat 32 Geo.II, c.l4. 

ilGeo.I. C.9. 12 Geo. I. c. 32. 15 ^ Stat. 12 Geo. I. c. 32. 

Geo.II. c.lS. 13 Geo. III. C.79. * Stat. 8 Geo. I. c.22. 9 Geo. I. 

f See the several acts for issuing them. c. 12. 31 Geo. II. c. 22. § 77. 

* Stat 9 Ana. c. 21. SGeo.I. c.4. Stat 31 Geo. II. c. 10. 9Geo.III. 

Sell. 12 Geo.l. C.S2. C.30. 

^ See Uie several acts fof the lotteries. ^ Stat 4Geo.II. c.l8. 

" Stat 5 Geo«I. c«14. 9 Geo. I. c.5. ^ See the several stamp acts. 

Stat 12 Geo.l. c.S2. « Stat 26 Geo. II. c. 33. 

* Stat 6Geo»I. c.l8. 


(52) The 57 G. 5. C.127. consolidates the various statutes on this subject, 
and embraces all the cases of personation and forgery, to obtain wages, pay, 
^aiae-uioney, bounty*money, pension-money, or other allowances of money 
mif nav^ or marine officer, seaman, marine, &c«, and makes them pu- 
.nisMtie eaptally. 

( 55 ) Bee ante, p. 163. n, ( 5 ). 
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Offences of the like tendency, are punished trftnsp^KrtadOn 
for fourteen year^* By statute 12 Geo* IlL c* 4*8* ^rtain 
frauds On the stamp-duties, therein described, prineipaliy by 
Using the same stamps more than once, are made single 
felony, and liable to transportation for seven years* And the 
same punishment is inflicted by statute 13 Geo* III* c«S8* on 
such as counterfeit the common seal of the corporation fer 
manufacturing plate-glass, (thereby erected,) or knpivingly 
demand money of the company by virtue of any writing under 
such counterfeit seal. 

There are also certain other general laws, with regard to 
forgery ; of which the first is 2 Geo* II* c* 25* whereby^ the 
first offence in forging or procuring to be forged, acting or 
assisting therein, or uttering or publishing as true any forged 
deed, will, bond, writing obligatory, bill of exchange, pro- 
missory note, indorsement, or assignment thereof or any 
acquittance or receipt for money or goods, with intention to 
defraud any person, (or corporation ^,) is made felony with- 
out benefit of clergy. And by statute 7 Geo. II. c.22. and 
IS Geo* III* c. 18* it is equally penal to forge or cause to be 
forged, or utter as true a counterfeit acceptance of a bill of 
exchange, or the number or principal sum of any accountable 
receipt for any note, bill, or any other security for money ; or 
any warrant or order for the payment of money, or delivery 
of goods. So that, 1 believe, through the number of these 
general and special provisions, there is now hardly a case 
.possible to be conceived, wherein forgery, that tends to de- 
fraud, whether in the name of a real or fictitious person % is 
not made a capital crime. 

These are the principal infringements of the rights of 
property : which were the last species of offences against in- 
dividuals or private subjects, which the method of distri- 
bution has led us to consider* We have before examined 
the nature of all oiSences against the public, or commonwealth: 
against the king or supreme magistrate, €he fether and pro- 
tector of that community ; agcdnst the univeraajl law of all 
civilized nations, together with some of the more atrocious 

* Fo8t« 116, &c* 

u 2 


^ Stat. 31 Geo. if. c. 22. § 78. 
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of poblidy [iundcloDS conseqoenoe^ agunst God 
and his holy rel^on. And these several heads comprdiaid 
the whole cirde of crimes and misdemesnors, with the pn- 
nidiment annexed to each} thot me cognizable by the laws of 
England. 
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CHAPTER THE EIGHT^lENTHt 

OF THE MEANS OP PREVENTING 

OFFENCES. 


ai^e iiow arrived at the fifth general branchy or head, 
under which 1 proposed to consider the subject of^ this 
book of our commentaries ; viz* the means of prevefiting the 
commission of crimes and misdemesnors. And really it is an 
honour, and almost a singular one to our English laws, that 
they fiirnish a title of this sort ; since preventive justice is, 
upon every principle of reason, of humanity, and of sound 
policy, preferable in all respects to punishing Justice*; the 
execution of which, though necessary, and in its^ consequences 
a species of mercy to the commonwealth, is always attended^ 
with many harsh and disagreeable circumstances. 

preventive justice consists in obliging thc^ person% 
whom there is a probable ground td suspect future mis- 
behaviour, to stipulate with and to give full assiifance to the 
public, that sueh offence as is apprehended shall hot happen; 
by finding pledges or securities for keeping the peace, or for 
their good bdmviour. This requisition Of sureties has been 
several times hlenttoned before, as part of the penidty infiicted 
lipoh such as have been guilty of certain gross misdemesnors : 
but there also it must be understood rather as a caution 
hgaihst the repetition of the offence, than any immediate paiii 
br puhishifaent. And indeed, if we consider all huihari pu- 
ttishments in a large and extended view, we shidl ‘ find tlkim ^ 
aU rather calculated to prevent future crimes, than to expiate ^ 
the past : sinde, as was observed in a former chapter \ all 

* See pig. II. 


* Beccir* ch. 41 . 
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inflicted by temporal laws may be classed under 
three beads ; such as tend to the amendment of the ofiender 
him^lf; or to deprive him of any power to do future mis- 
dbiei^ or to deter others by his example ; all of which conduce 
to one and the same end, of preventing future crimes whether 
that can be efl^ted by amendment, disability, or example. > 
But the caution, which we speak of at present, is such as is 
intended merely for prevention, without any crime actually 
committed by the party, but arising only from a probable 
suspicion, that some crime is intended or likely to happen : 
and consequently it is not meant as any degree of punishment, 
unless perhaps for a man’s imprudence in giving just ground 
of apprehension. 

By the Saxon constitution these sureties were always at 
hand, by means of king Alfred’s wise institution of decen- 
naries or frankpledges ; wherein, as has more than once been 
observ^®, the whole neighbourhood or tithing of freemen 
were mutually pledges for each other’s good behaviour. But 
this great and general security being now fallen into disuse 
and neglected, there hath succaaded to it the method of making 
suspected persons find particular and special securities for 
their future conduct; of which we find mention in the laws 
of king Edward the confessor^; (1) ^^tradat Jidepmoresde pace 
et l^alitate tuendaP Let us therefore consider, first, what 
this security is ; next, who may take or demand it 5 and lastly, 
how it may be discharged. r 

1 . This security consists in being bound, with one or more 
securiti^, in a recognizance or obligation to the king, entered 
on record, and taken in some court or by some jndidal officer ; 
wherdiy the parties acknowledge themselres to be indebted 
to the crown in the sum required, (for instance 1001 .) with eon* 
dition to be void and of none effect, if the party shall appear 
m court on such a di^, and in the mean time shall keep the 
r 253 ] peace ; either g^eraily, towards the king and all his liege 
p^le ; * or particularly also, with regard to the person, who 

• « See Vol. I, pag, 114. < Cc^p. 18. 


(1) See Vol. 1. p.66. 
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oraves ike security. Or, if it be for the good behaviour, 
then on condition that he shall demean and behave JUmself 
well, (or be of good behaviour,) either generally or spmaily, 
for the time therein limited, as for one or more years, or for 
life. This recognizance, if taken by a justice of the peace, 
must be certified to the next sessions, in pursuance of the 
statute d Hen. Vll. c« 1., and if the condition of such recog- 
nizance be broken, by any breach of the peace in the one case, 
or any misbehaviour in the other, the recognizance, becomes 
forfeited or absolute ; and being estreated or extracted (taken 
out from among the other records), and.j^ent up to the ex- 
chequ|[r, the party and his sureties, having now become the 
kin^s absolute debtors, are sued for the several sums in which 
they are respectively bound. 

• .. 

2. Any justices of the peace, by virtue of their coipmission, 
or those who are ex officio conservators of the peace, as was 
mentioned in a former volume % may demand such security 
according to their own discretion ; or it may be granted at 
the request of any subject, upon due cause shewn, provided 
such demandant be under the king’s protection ; for which 
reason it has been formerly doubted, whether jews, pagans, 
or persons convicted of a preemunire were entitled thereto 
Or, if the justice is averse to act, it may be granted by a 
mandatory writ, called a supplicavity issuing out of the court 
of king’s bench or chancery ; which will compel the justice to 
act, as a ministerial and not as a judicial officer : and he must 
make a return to suck writ, specifying his compliance, under 
his hand and seal But this writ is seldom us^ : for, when 
application is made to the superior courts, they usually take 
the recognizances there, under the directions of the statute 
21 Jac. I. c. 8. And indeed a peer or peeress cannot be bound 
over in any other place, than the courts of king’s bench or 
chancery : though a justice of the peace has a power to re- 
quire sureties of any other person, being compos men^s atid 
under the degree of nobility, whether he be a fellow-justiOe or 
other magistrate, or whether he be merely a private man 
Wives may demand it against their husbands t or husbands, 

' See Vol. I. peg. 350. » F. N.B. 80. 2 'P.Wnis. 209. 

' 1 Hewk. P.C. C.60. §2, 3. "I H«wk. P.C. c.60. 55. 

u * 
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if aece^rys against llieir wives K But feme coyertS 5 and 
in&nte under age, ought to find security by their friends only, 
* and not to be bound themselves : for they are Incapable of en- 
gaging themselves to answer any debt ; which, as we observed, 
is the nature of these recognizances or acknowledgments. (2) * 


S. A RECOGNIZANCE may be discharged, either by the de- 
mise of the king, to whom the recognizance is made ; or by 
the death of the principal party bound thereby, if not before 
forfeited; or by order of, the court to which such recognizance 
is certified by the||ustices, (as the quarter-sessions, assizes, or 
king’s bench,) if they see sufficient cause : or in case^ he at 
whose request it was granted, if granted upon a private account, 
will release it, or does not make his appearance to pray that 
it may be continued J". 

Thus far what has been said is applicable to both species 
of reci^izances, for the peace^ and for the good behaviour : 
depace^ et legalitate^ tuenda^ as expressed in the laws of king 
Pward. But as these two species of securities are in some 
respects different, especially as to. the cause of granting, or the 
means of forfeiting them, I shall now consider them separately : 
and first, shall shew for what cause such a recognizance, with 
sureties for the peace^ is grantable ; and then, how it may be 
forfeited. 


1. Any justice of the peace may, ex officio^ bind all those 
to keep the peace, who in his presence make any affray ; or 
threaten to kill or beat another; or contend together with 
C 255 ] hot and angry words i or go about with unusual weapons or 
attendance, to the terror of the people, and all such as he 
knows to be common barretors; and such as are brought 

• 2 Stra. 1207. * 1 Hawk. P.C. c.SO. § 17. 

# 

~ ' I - I, — -,,,— 

(2) The truth of the fact? stated in the application is taken for granted, 
unless upon the face of it they appear manifestly to be false, and the party 
who is a{^lied against is not at liberty by his own affidavit, or those of other 
persons, to contradict them and prove their falsehood. But as the appli. 
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before him by the constable for a breach of peace in 
sence ; and all such persons as, having been before bom|^ to 
the peace, have broken it and forfeited their recognizances \ 
Also, wherever any private man hath just cause to fear that 
another will burn his house, or do him a corporal injury, by 
killing; imprisoning, or beating him ; or that he will procure 
others so to do ; he may demand surety of the peace against 
such person : and every justice of the peace is bound to grant 
it, if he who demands it will make oath, that he is actually 
under fear of death or bodily harm ; and will shew that he has 
just cause to be so, by reason of the other^s menaces, attempts, 
or having lain in wait for him ; and will also further swear, 
that he does not require such surety out of malice or for mere 
vexation ^ This is called swearing the peace against another : 
and, if the party does not find such sureties, as the justice in 
his discretion shall require, he may be inuhediately com- 
mitted till he does 

2. Such recogniEance for keeping the peace* when given, 
may be forfeited by any actual violence, or even an assault^ or 
menace, to the person of him who demanded it, if it be a 
special recognizance ; or, if the recognizance be general, by 
any unlawful action whatsoever, that either is or tends to a 
breach of the peace; or more particularly, by any one of 
the many species of offences which were mentioned as crimes 
against the public peace in the eleventh chapter of this book : 
or, by any private violence committed against any of his ma- 
jesty's subjects. But a bare trespass upon the lands or goods 
of another, which is a ground for a civil action, unless accom- 
panied with a wilful breach of the peace, is* no forfeiture of 
the recognizance Neither are mere reproachful words, as 
calling a man knave or liar, any breach of the peace, so as to 
fotfeit one’s recognizance, (being looked upon to be merely 
the effect of unmeaning heat and passion,) unless they amount [ 
to a challenge to fight 

$ 

The other species of recognizance, with sureties, is for the 
good abearance or good heJiamowr. This includes security for 

» 1 Hawk. ^.C. c. 60. 51. “ Ibid. $ 25. 

• Ibid. §6, 7. ^ • Ibid. § 22. 

’^Ibid. $9. 



PUBLIC 


Book iV. 


the peai^ and someiff^at more : we will therefore exarouie it 
ia the same manner as the other. 

♦ 

1 . First, then, Ae justices are empowered by the statute 
S^Ed.IIL c. 1. to bind over to the good behaviour towards 
the king and his peqple, all them that be ru)t of good fame^ 
wherever they be found ; to the intent that the people be not 
troubled or endamaged^ nor the peace diminished, nor mer- 
diants and others, passing by the highways of the realm, be 
disturbed nor put in the peril which may happen by such 
oflfendersa Under the general words of this expression, that 
be not of good fame^ it is holden that a man may be bound to 
his good behaviour for causes of scandal, contra bonos moreSf 
8;s well as contra pacem; as, for haunting bawdy-houses with 
women of bad fame ; or for keeping such women in his own 
house ; or for words tending to scandalize the government, 
or in abuse of the oflScers of justice, especially in the execution 
of their oflSce. Thus also a justice may bind over all night- 
walkers; eaves-droppers ; such as keep suspicious company, 
or are reported to be pilferers or robbers ; such as sleep in 
the day, and wake in the night ; common drunkards ; whore- 
masters ; the putative fethers of bastards ; cheats ; idle vaga- 
bonds ; and 'other persons whose misbehaviour may reasonably 
bring them within the general words of the statutes as persons 
not of good fame : an expression, it must be owned, of so 
great a latitude, as leaves much to be determined by the dis- 
cretion of the magistrate himself But if he comtnits a man 
for want of jsureties he must express the cause thereof with 
convenient certainty ; and take care that such cause be a good 
oneP. 


A RECOGNIZANCE for the good behaviour may be for- 
[ 257 ] feited by all the same means, as one for the security of the 
peace may be ; and also by some others. As, by going armed 
with unusud attendance, to the terror of the people; by 
speaking words tending to sedition ; or by committing any of 
those acts of misbehaviour, which tlie recognu^ce was in- 
t^ded to prevent But not by barely giving fresh cause of 
suspicion of that which perhaps may never actually happen ** 3 


f*, 1 Hawk. P« C. c. 61* § 2, 3, 4* 


^ Ibid, f 5i 6* 
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for, though it is jo^ to compel suspected persons to ^ve seen* 
rity to the public agdnst misbehaviour that is apprehea 
yet it would be hard, upon such suspicion, without die pr^f 
of any actual crim^ to punish them by a fmfeiture of thdr 
recognizance. 
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CHAPTER THE NINETEENTH. 


OP COURTS OP A CRIMINAL 
JURISDICTION. 


Y sixth, and last, object of out inquiries will be the 

method of ir^icting those punishments^ which the law has 
annexed to particular offences ; and which I have constantly 
subjoined to the description of the crime itself. In the 
discussion of which I shall pursue much the same general 
method that 1 followed in the preceding book, with regard 
to the redress of civil injuries s by, first, pointing out the 
several courts of criminal jurisdiction, wherein offenders may 
be prosecuted to punishment $ and by, , secondly, deducing 
down^ in their natural ordet^ and explaining^ the several 
proceedings therein. 

First, then, in reckoning up the several courts of criminal 
jurisdiction, 1 shall, in the former case, begin with an 
account of such, as are of a ptMic and general jurisdiction 
throughput the whole realm j and, afterwards, proceed to 
such, as are only of a private and special jurisdiction^ and 
confined to some particular parts of the kingdoin^ 

In our inquiries into the criminal courts of public and 
general jurisdiction, I must in one resspect pursue a diffment 
Order fi^m that in which I considered the civil tribunals. 
For there, as the several courts had a gradual subordination 
to each other, the superior correctmg and reforming the errors 
of the inferior, I thought it best to begin with the lowest^ and 
ao aaCend gradually to the Courts of appeal^ or those of the 
359 j nibst eattensive powers* But as it is contrary to the genius 
and s|nrit of the law of England, to suffer any man to be 
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tried twice for the some offence in' a criminal way, 
if acquitted upon die first trial ; therefore these 
courts may be said to be all independent*^ of eaidi 
least so for, as that die sentmice of die lowest of &em can 
never be controlled or reversed by the highest jurisdictum in 
the kingdom, unless for error in matter of law, apparent 
upon the face of the record ; though sometimes causes may 
be removed firom one to the other before trial. And there- 
fore as, in di^e courts of criminal cognizance, there is not 
the same chain and dependence as in the others, I shall rank 
them according to their dignity, and begin widi the highest 
of all ; viz. 

* 

1, The high court of parliament : which is the supreme 
court in the kingdom, not only for the making, but also for 
the execution of laws ; by the trial of great and enormous 
offenders, whether lords or commoners, in the method of 
parliamentary impeachment* As for acts of parliament to 
attaint particular persons of treason or felony, or to inflict 
pains and penalties, beyond of contrary to the common law, 
to serve a special purpose, I speak not of them ; being to all 
intents and purposes new laws, made pro re nata^ and by no 
means an Execution of such as are already in being. But an 
impeachment before the lords by the commons of Great 
Britain, in parliament, is a prosecution of the already known 
and established law, and has been frequently put in practice ; 
being a presentment to the most high and supreme court of 
criminal jurisdiction by the most solemn grand inquest of 
the whole kingdom *• A commoner cannot however be im- 
peached before the lords for any capital offence, but only 
for high mbdemesnors” : a peer may be impeached for any 

* I Hal. P. C. *150. And when afterwards, in the same par« 

^ lVh6n,in4£dw.IIl., thekiog'de- liament, they were preyafted upon, in re» 
manded the eark, barona, and peers, to spect of the notoriety and hetiumaiieHi of 
gtye judgment against Simon de Bere- his crimes, to receiye the charge, and to 
ford, who had been a notorious accoip- give judgment against him, the following 
plioe in the treasons of Roger earl of pretest and proviso was entered in the 
Mortimer, they came before the king Parliament^oU: And hk as iented 

in parliament^ and said dl with one and accorded by our lord the kiag,and 
voice, diat the said Simon was not << idl the great men. In fttll parliament 
their peer / and dierefore they were not that alhdt the peert ai| ^ ^ 

bound to judgehim as a peer of the land. pariiammit, bave taken t^ou dim in 
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And they iHmoHy (in case of an impeachmait of a 
peer for treason) address the crown to appoint a lord hi^ 
. steward for the gnte r dignity and regularity of their pro- 
ceedings ; which high steward was formerly elected by the 
peers themselves, though he was generally commissioned by 
the king ® ; but it hath of late years been strenuously main- 
tinned^ that the appointment of an high steward in such 
cases is not indii^ensably necessary, but that the house may 
proceed without one, Ihe articles of impeachment are a 
kind of bills of indictment, found by the house of commons, 
and afterwards tried by the lords ; who are in cases of mis- 
demesDors considered not only as their own peers, but as the 
peers of the whole nation. This is a custom derived to us 
from the constitution of the antient Germans ; who in their 
great councils sometimes tried capital accusations relating to 
the public : licet apud consilium atcusare quoque^ et discrimen 
“ cdpitis intendere^!^ And it has a peculiar propriety in the 
English constitution; which has much improved upon the 
antient model imported hither from the continent. For 
though in general the union of the legislative and judicial 
powers ought to be more carefully avoided', yet it may hap- 
pen that a subject, intrusted with the administration of public 
affiurs, may infringe the rights of the people, and b^ guilty of 
such crimes, as the ordinary magistrate either dares not or 
[ 261 3 cannot punish. Of these the r^resentatives of the pec^le, 
or house of commons, cannot properly ; because their 
constituents are the parties injur^ \ and can therefore only 
impeach. But before what court shall this impeachment be 
tried ? Not before the ordinary tribunals, which would 
naturally be swayed by the authority of so powerful an ac- 


the pmeiice of our lord the king to 
" xmke and render the said judgment, 
<< yet the peers who now are, or shall be 
<< in tune to coma, be not bound or diarg- 
^ ed tp render judgment upon others 
^ than peers; nor that the peers of the 
** land hare power Co do this, but thereof 
" ov^ ever to be discharged and ac« 
^f j^pikted; and that the aforesaid judg« 
** mmH now rendered be not drawn to 
otipyie or consequence in time to 

maybe 


** charged hereafter to judge others than 
** their peers, contrary to the laws of the 

land, if the like case happen, which 
« God forbid.” {Rot. PaH. ^EiLIIL 
n. 2. fo6. 2 brad. Hist 190. Selden. 
judic. in part ch.!.) 

M Hsl. P.C.3S0. . 

* Lords* Journ. 12kiaylS79. Com. 
Joum. 15 May 1379. best. 142, 

* Ibcit dr mor.Germ. 

^ See Vdi.t p8g«259. 
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cuser. Reason therefore wHl surest, that this branch 
legislature, which represents the pec^le, must bring 
charge before the other branch, which consists of the nobikty, 
who have neither the same interests nor the same passkms as 
popular assemblies^. This is a vast superiority, which the 
constitution of this island enjoys, over those of the Grecian or 
Roman republics ; where the people were at the same time 
both judges and accusers. It is proper that the nobility 
should judge, to insure justice to the accused ; as it is proper 
that the people should accuse, to insure justice to the com- 
monwealth. And therefore, among other extraordinary cir- 
cumstances attending the authority of this court, there is one 
of a very singular nature, which was insisted on by the house 
of commons in the case of the earl of Danby in the reign of 
Charles II.**; and it is now enacted by statute 12 & 13 W.III. 
c.2. that no pardon under the great seal shall be pleadable 
to an impeachment by the commons of Great Britain in 
parliament*. (3) 

8 IMontesq. Sp.L. xi. 6. ’ Seech.31. 

** Com. Jouni. 5 May 1679. 


( 3 ) Id the case of the impeachment of Warren Hastings, it was deter* 
mined that an impeachment did not abate by a dissolution of parliament. 
The high court of parliament was affirmed to exist at all times, and although 
from a dissolution or other causes it might not always be'sitting to do justice, 
it was always open for the reception of appeals and writs of error. The 
peers,, who were the judges (it was said), had their authority inherent in 
their order, and independent of the actual sitting of parliament ; and the 
prosecutors were not merely the members of the house of commons, but 
all the commons of England, who though they might be defmved of their 
organ by a dissolution, did not thereby^ose their right of acting, and might 
resume the exercise of that right as soon as they were Aimished with a new 
organ by the assembling of a new parliament. It cannot be denied, on the one 
hand, that there are some difficulties in coming to this conclusion ; but, on 
the other, it is certmn that the right of impeachment would have lost half 
its value, if a contraiy determination had been come to ; and it seems also 
certain that, in former times, when the duration of a parliament seldom ex- 
ceeded a montii, impeachments must have been absolutely nugatory, if a 
dissolution had abated -them. The debates on this interesting subject, 
which wete very learned and able, may be seen very well summed up, and 


rogatiVe of the crown as to pardoning aft^ judgnmnt on im^aai^peficbiaie^ 
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2. The court of lord high steward of Greftt Britain*' is 

$L court instituted for the trial of peers, indicted for treason or 
folony, dr for naisprision of either*. The office of this ^reat 
magistrate is very antient ; and was formerly hereditary, or 
at least held for life, or dum bene se gesserit : but now it is 
usually, and hath been for many centuries past”*, granted 
pro hue vice only; and it hath been the constant practice (and 
th^fore seems now to have become necessary) to grant it to 
[ 262 ] a lord of parliament, else he is incapable to try such delin- 
quent peer®. When such an indictment is therefore found 
by a grand jury of freeholders in the king’s bench, or at the 
assises before the justices of oyer and terminer^ it is to be 
removed by a writ of certiorari into the court of the lord high 
steward, which only has power to determine it. A peer may 
plead a pardon before the court of king’s bench, and the 
judges have power to allow it ; in order to prevent the trouble 
of appointing an high steward, merely for the purpose of 
receiving such plea. But he may not plead, in that inferior 
court, any other plea ; as guiUy or not guilty^ of the indict- 
ment; but only in this court : because, in consequence of such 
plea, it is possible that judgment of death might be awarded 
agfdnst him. The king therefore, in case a peer be indicted 
for treason, felony, or misprision, creates a lord high steward 
pro hac vice by commission under the great seal ; which recites 
the indictment so found, and gives his grace power to receive 
and try it, seamdum legem et consuetadinem Angliae. Then, 
when the indictment is regularly removed, by writ of certiorari^ 
commanding the inferior court to certify it up to him, the lord 
high stewaid directs a precept to a seijeant at arms, to sum- 
mon the lords to attend and try the indicted peer. This 
precept was formerly issued to summon only eighteen or 
twenty, selected from the body of the peers : then the number 
came to be indefinite ; and the custom was, for the lord high 
steward to summon as many as he thought proper, (but of 


^ 4 Init 58. 2 Hawk. F.C. c. 2. $ 1. Mjge seigneur U grand $tm 9 chal 

^ c.44.|l. 2 Jon. 54. d*^n^erre ; pii^doU fairt un 

* 1 Bulstr* 198. cejpt « ■ ■ purfairt venir sat seigneur^ ou 

» Pkyn. <m 4 Inst 48. sew^ (Yewb. IS Hirn. VIILln.) 

* Quand un seigneur de parlement See StauniH. P* C. 152. 3 Inst 28. 

treason <mfdonift le toy A Inst 59. 2 Htwk. P. C. c.2* $ 1* 
IMT-W Sera un graind et Blur. 234. 287. 4tb £d. contra. 



€h* 19- 


WRONGS. 


late years not less than twenty-three® (4), ) and that ^ose 
lords only should sit upon the trial : which threw a mons^ous 
weight of power into the hands of the crown j and this it^s 
great officer, of selecting only such peers as the then predo- 
minant party should most approve of. And accordingly, 
when the earl of Clarendon fell into disgrace with Charles II., 
there was a design formed to prorogue the parliament, in [ 263 
order to try him by a select number of peers ; it being doubted 
whether the whole house could be induced to fall in with the 
views of the court . p But now by statute 7 W.IIL c.3. upon 
all trials of peers for treason or misprision, all the peers who 
have a right to sit and vote in parliament shall be summoned, 
at least twenty days before such trial, to appear and vote 
therein ; and every lord appearing shall vote in the trial of 
such peer, first taking the oaths of allegiance and supremacy, 
and subscribing the declaration against popery. 

During the session of parliament the trial of an indicted 
peer is not properly in the court of the lord high steward, but 
before the court last mentioned, of our lord the Hng in parlia- 
ments^ It is true, a lord high steward is always appointed in 
that case, to regulate and add weight to the proceedings : but 
he is rather in the nature of a speaker pro tempw'Cy or chairman 
of the court, than the judge of it ; for the collective body of 
the peers are therein the judges both of law and fact, and the 
high steward has a vote with the rest, in right of his peerage. 

But in the court of the lord high steward, which is held in 
the recess of parliament, he is the sole judge of matters of law, 
as the lords triors are in matters of fact ; and as they may not 
interfere with him in regulating the proceedings of the court, 
so he has no right to intermix with them in giving ally vote 
upon the trial.' Therefore, upon the conviction and attainder 
of a peer for murder in full parliament, it hath been holden 
by the judges % that in case the day appointed in th||jud^ment 

« Kelynge. 56. State Trials, Vol.IV. 214.8^3, 3. 

p Cartels life of Ormonde, Vol. II. • Fost. 139. 

^ Fost. 141. 


* (4) ** Because that is the least number to be sure of twelve to be 
mind and though the verdict is by the majority, yet that iiu^j0rit|r 
consist of twelve at the least.. Kelynge. 56. 

VOL. IV. X 



PU9UC Book IV. 

Sjjp motion shoul4 lapse before execution done, a new time 
of ei^eution may be appointed by either the high court of 
parliament during it’s, sitting, though no high steward be 
existing} or, in the recess of parliament, by the court of king’s 
booch, the record being removed into that court. 

f ] It has been a point of some controversy, whether the 
bishops have now a right to sit in the court of the lord high 
steward, to try indictments of treason and misprision. Some 
incline to imagine them included under the general words of 
the statute of king William, “ all peers, who have a right to 
“ sit and vote in parliament but the expression had been 
much clearer, if it had been, “ all lords” and not, “ all peers” 
for though bishops, on account of the baronies annexed to 
tbdr bishopricks, are clearly lords of parliament, yet, their 
blood not being ennobled, they are not universaUy allowed to 
be peers with the temporal nobility : and perhaps this word 
might be inserted purposely with a view to exclude them. 
However, there is no instance of their sitting on trials for 
capital offences, even upon impeachments or indictments in 
foil parliament, much less in the court we are now treating 
of } for indeed they usually withdraw voluntarily, but enter a 
protest declaring their right to stay. It is observable that, in 
the eleventh chapter of the constitutions of Clarendon, made in 
parliament 1 1 Hen. II., they are expressly excused, rather than 
excluded, from sitting and voting in trials, when they come to 
concern life or limb : “ episcopi sicut caeteri barones, debent 
“ itUeresse judieiis cum baronibus, quousque paveniatur ad dimi- 
^ mtwnem membrorum, vel ad mm-tem and Becket’s quarrel 
with the king hereupon was not on account of the exception, 
(which was agreeable to the canon law,) but of the general rule, 
that compelled the bishops to attend at all. And the determi- 
nation of the house of lords in the earl of Danby’s case', which 
hath evtf since been adhered to, is consonant to these constitu- 
tions ; ‘^mat the lords spiritual have a right to stay aud sit in 
“ court in capital cases, till the court proceeds to the vote of 
guil^, or not guilty.” It must be noted, that this resolution 
extends only to trials in_full parUament : for to the court of the 
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that of guilty, or not guilty,) no bishop, as such, ever 
could be summoned ; and though tl^ statute of king 
regulates the proceedings in that court, as well as in the [ 265 
court of parliament, yet it never intended to new-modd or 
alter it’s constitution; and consequently does not give the 
lords spiritual any right in cases of blood which they bad not 
before ^ And what makes their exclusion more reasonable 
is, that they have no right to be tried themselves in the court 
of the lord high steward'^, and therefore surely ought not to 
be judges there. For the privilege of being thus tried de- 
pends upon nobility of blood, rather than a seat in the house : 
as appears from the trials of popish lords, of lords under age, 
and (since the union) of the Scots nobility, though not in the 
number of the sixteen ; and from the trials of females, such 
as the queen consort or dowager, and of all peeresses by 
birth ; and peeresses by marriage also, unless they have, when 
dowagers, disparaged themselves by taking a commoner to 
their second husband. (5) 

3. The court of km^s hench'^^ concerning the nature of 
which we partly inquired in the preceding book^, was (we 
may remember) divided into a crown side, and k plea side. 

And on the crown side, or crown office, it takes cognizance 
of all criminal causes, from high treason down to the most 
trivial misdemesnor or breach of the peace. Into this court 
also indictments from all inferior courts may be removed by 
writ of certiorari^ and tried either at bar, or at nisi prim, 
by a jury of the county out of which the indictment is 
brought. (6) The judges of this court are the supreme 

t 

^ Fost. 248. ‘ 4 Inst. 70. 2Hal. P.C.2. SHawk. P.C. 6. 

U Tried., 142. ^ See Vol. III. pag.41. 

(5) See Vol. I. p. 401, 

(6) The court of king’s bench possesses the power ki all cases where it 
appears that an impartial trial cannot be had in the county out which 
the inchetment is brought, to direct the trial to be had in soine other coauty. 

And by the 58 G. 5. c. 52. it is provided, that in all indictments removed into 
the king’s bench by certiorari, and in all informations filed there, if the 
venue be laid in any city or town corporate, the court, at the instance of 
the prosecutor or defen^nt^ may, if it think proper, direct the isnie to be 
tried by a jury of the next adjoining coemty. London, Westsdnster^South^ 
wark, Bristol, and Chester me entirely exempted fiom ffie 
act; and Exeter, except in case of indictments removed by 
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coraners of the kingdom. And the court itself is the prin* 
opal court of criminal jurisdiction (though the two former 
are of greater dignity) known to the laws of England. For 
which reason by the coming of the court of king’s bench into 
any county, (as it was removed to Oxford on account of the 
sickness in 1665,) all former commissions of oyer and terminer^ 
and general gaol delivery, are at once absorbed and deter- 
mined ipso facto : in the same manner as by the old Gothic 
[ 266 ] and Saxon constitutions, ^^jure vetusto obtinuit^ quievisse omnia 
irferiorajudicia^ dicentejus rege^J^ (7) 


Into this court of king’s bench hath reverted all that was 
good and salutary of the jurisdiction of the court of star* 
chamber^ camera stellata^ x which was a court of very antient 


* Stiernhook, /. 1. r.2. 

* This is said (Lamb. Arch* 154.) to 
have been so called, either from the Sax- 
on word fteojian, to iLeer or govern ; — 
or from its punishing the crimen sUUio^ 
naiiUf or cosenage ; or because the 
room wherein it sate, the old council- 
chamber of the palace of Westminster, 
(Lamb. ^148.) which is now converted 
Into the lottery-office, and forms the east- 
ern side of New Palace-yard, was fUll of 
windows ; — or (to which sir Edward 
Coke, 4 Inst. 66. accedes) because 

the roof thereof was at the first garnished 
with gilded stars* As all these are mere- 
ly conjectures, (for no stars are now in 
the roof, nor are any said to have re- 
mained there so late as the reign of queen 


Elizabeth,) it may be allowable to pro- 
pose another conjectural etymology, as 
plausible perhaps as any of them. It is 
well known that before the banishment 
of the Jews under Edward 1. their con- 
tracts and obligations were denominated 
in our antient records starra or stam, 
from a corruption of the Hebrew word 
shetar, a covenant, (Tovey’s Angl* Ju- 
daic, 32. Selden, tit. of hon. ii. 34. 
Uxor. Ebraic* i. 14.) These stairs, by 
an ordinance of Richard the first, pre. 
served by Hoveden, were commanded 
to be enrolled and deposited in chests, 
under three keys in certain places ; one, 
and the most considerable, of which was 
in the king's exchequer at Westminster; 
and no starr was aUowed to be valid un- 


(7) Lord Hale observes, that the king’s bench by coming into any county 
does not determine any other commission, but suspends its session during 
the term, and that in vacation-time the commissioners may proceed again 
upon their former commission. A specbl commission, he observes ^so, 
may sit in tenn^timein the county where the king’s bench sits, but then the 
king’s bench must adjourn during its session. 2 Hal. P. C. 4. See also 
2 Hawk. P. C. c. 5. S.3. to the same effect. 

And the 25G.5. c. 18. has provided that the session of oyer and terminer 
and gaol, delivery of the gaol ofNewgate, for the county of Middlesex, shall 
not be disconttaiied by the sitting of the king’s bench at Westminster in 
term. The 520. 5. c. 4$« hat made a nmUar provinoi^ for the sessions of 
of oyer and terminer, before the justices of the peace for the 
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original but new-modelled by statutes 3 Hen^VlI* c.l« luid 
21 Hen.VlIL C.20. consisting of divers lords spiritual and 
temporal) being privy counsellors, together with two judges 
of the courts of common law, without the intervention of any 
jury* Their jurisdiction extended legally over riots, ^rjuxy, 
misbehaviour of sheriffs, and other notorious misdemesnors, 
contrary to the laws of the land* Yet, this was afterwards^ 
(as lord Clarendon inform us*^) stretched to the asserting 
‘‘ of all proclamations, and orders of state : to the vindicating 
of illegal commissions, and grants of monopolies ; holding 
for honourable that which pleased, and for just that which 
“ profited, and becoming both a court of law to determine 
civil rights, and a court of revenue to enrich the treasury ; 
the council table by proclamations enjoining to the people 
that which was not enjoined by the laws, and prohibiting 
that which was not prohibited ; and the star-chamber, which 
** consisted of the same persons in different rooms, censuring 
the breach and disobedience to those proclamations by very 
great fines, imprisonments, and corporal severities : so that 
any disrespect to any acts of state, or to the persons of 
statesmen, was in no time more penal, and the foundations 
“ of right never more in danger to be destroyed.” For which 
reasons it was finally abolished by statute 16 Car. c. 10. to 
the general joy of the whole nation"^. 


less it were found in some of the said 
repositories. (Memoranda in Scacc< P. 

6 JSdw. !• prefixed to Maynard’s year- 
book of £dw. II. fol.8. Madox, hist. 
Oxch. c. Tii. § 4, 5, 6. ) The room at 
the exchequer, where the chests contain'- 
ing these starrs were kept, was probably 
called the starv’-chaniber : and when the 
Jews were expelled the kingdom, w,sls 
applied to the use of the king’s council, 
sitting in their judicial capacity. To 
confirm this, the first time the starr- 
chamber is mentioned in any record, it 
is said to have been situated near the 
receipt of the exchequer at Westminster; 
(the king’s council, his chancellor, trea- 
surer, justices, and other sages, were 
assembled en la chautnbre des esteiles pres 
la resceqit la fFestminsler* — — Claus, 41. 
Sdw.JIL m. 13.) For in process of 


time, when the meaning of the Jewish 
Starrs was forgotten, the word star-^cham* 
her was naturally rendered inlaw-french, 
la chaumhre des esteiUes^ and in law-latin 
camera stellcUa ; which continued to be 
the style in latin till the dissolution of 
Umt court. 

^ liamb. Arch, 15C, 

^ Hist, of Reb. , book 1 and 3. 

^ The just odium into which this 
tribunal had fallen before it*s dissolu- 
tion, has been the occasion that few me- 
morials have reached us of it’s nature, 
jurisdiction, and practice ; except such 
as, on Account of their enormous op- 
pression are recorded in the histories of 
the times. There, are, however, to be 
met with some reports of it’s proceed- 
ings in Dyer, Croke, Coke, and other 


reporters of that iig6, and some in nta. 
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4. T^b court of €hkmlrjf\ of which we also formerly 
qK>ke' as a nsilitary court, or court of hcuiour, when held 
l^fere the eail marshal only, is also a criminal court, when 
hdd before the lord high constable of England jointly with 
die earl marshal. And then it has jurisdiction over pleas of 
life and member, arising in matters of arms and deeds of war, 
as well out of the realm as within it. But the criminal, as 
well as civil part of it’s authority, is fallen' into entire disuse : 
th^e . haidng heexi no permanent high constable of England 
(but only pro hac vice at coronations and the like) since the 
attainder and execution of Stafford duke of Buckingham in 
the thirteenth year of Henry VIII. ; the authority and 
charge, both in war and peace, being deemed too ample for a 
subject : so ample, that when the chief justice Fineux was 
asked by king Henry the eighth, how far they extended, he 
declined answering ; and said, the decision of that question 
belonged to the law of arms, and not to the law of England®. 

5. The high court of admiralty^ held before the lord high 
admiral of England, or his deputy, stiled the judge of the 
tidmiralty, is not only a court of civil but also of criminal 
jurisdiction. This court hath cognizance of all crimes and 
offences committed either upon the sea, or on the coasts, out 
of the body or extent of any English county ; and by statute 
15Ric.IL C.S. of death and mayhem happening in great ships 
being and hovering in the main stream of great rivers, below 
the bridges of the same rivers, which are then a sort of ports 
or havens ; such as are the ports of London and Gloucester, 
though they lie at a great distance from the sea. But, as this 
court proceeded without jury, in a method much conformed 
to the civil law, the exercise of a criminal jurisdiction there 
was contrary to the genius of the law of England ; inasmuch 
as a man might be there deprived of his life by the opinion 
of a single judg^ without the judgment of his peers. And 

nuscript, of whicii the author hath two ; Gray’s Inn, an eminent practitioner 
one from 40 Blu. to 13 Jm. 1., the other therein (8) : and a short account of the 
for the first three years of king pbarles : same, with copies of all it’s process, may 
and there is in die British Museum alsobe found in 18 Rym. i^oed. 

(Harl. MSS. Vol. I. N® 1226) a veiy « 4 Inst. 123. 2 Hawk. P. C. c.4. 

full, methodi c al, and accurate account ^ Gjee VoL III. pag. 68. 
of die constitution and course of this « Huck. de nuthorU^jur, civ* 
coivt^ c^fiipled by William Hudson of b 4 Inst. 184. 147. 

ifci-' im . ml - .1 — — 

(8) T|iibliovpiibli«hed in the second volume of ih^CoUectanea Juridien. 
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besides, as innocent persons might thus fall a saciifice t€| the 
caprice of a single man, so very gross offenders might, 
did frequendy, escape punishment : for the rule of the mil C 269 
law' is, how reasonably I shall not at present inqui^ that ttb 
judgment of death can be given against offenders, without 
proof by two witnesses, or a confession of the fact by them- 
selves. This was always a great offence to the English • 
nation ; and therefore in the eighth year of Henry VI* it 
was endeavoured to apply a remedy in parliament : whidi^ 
then miscarried for want of the royal assent. However, by 
the statute 28 Hen.VIIL c. 15.-it was enacted, that these of- 
fences should be tried by commissioners of oyer and terminer^ 
under the king’s great seal ; namely, the admiral or his 
deputy, and three or four more ; (among whom two common 
law judges are usually appointed ;) the indictment being first 
found by a grand jury of twelve men, and afterwards tried by 
a petty jury : and that the course of proceedings should be 
according to the law of the land. This is now the only 
method of trying marine felonies in the court of admiralty : 
the judge of the admiralty still presiding therein, as the lord 
mayor is the president of the session of oyer and terminer in 
London. (9) 

These five courts may be held in any part of the kingdom, 
and their jurisdiction extends over crimes that arise throuj^- 
out the whole of it, from one end to the other. What follow 
are also of a general nature, and universally diflused over the 
nation, but yet are of a local jurisdiction, and confined to 
particular districts. Of which species are, 

6, 7. The courts of oyer and termine?^ and general gaol de- 
livery^: which are held before the king’s commissioners, 

^ 4 Inst. 162, 168. 2 Hal. P.C. pp.22. S2. 2 Hawk. P.C. 5, 6. 

- — - . - — ■ 

• 

(9) The 27 H, 8. C.4. extended only to the offences of piracy, robbery, 
jnurder, and manslaughter; the 28 H. 8. c. 15. embraces treasons, felo- 
nies, robberies, mimders, and confederacies; but the 390. 5. c.37. enacts, 
that all offences committed on the high seas out of the body of any county, 
shall be enquired of under the commission described in the text. And the 
46 0.3. Ci54. enables the king to issue a similar commission to any such 
four persons as the lord chancellor shall approve of fortiying such ofibiices, 
in th^ saihe manner, in any of his majesty’s islands, plantations, colonies, 
dominions, forts, or Victories. ♦ ' 
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amoiig whom sre usually two judges of the courts at West- 
minster, twice ill every year in every county of the kingdom ; 

' excqit the four northern ones, where they are held only once, 
and London and Middlesex, wherein they are held eight 
times. (10) These were slightly mentioned in the preceding 
book K We then observed, that, at what is usually called 
the assises, the judges sit by virtue of five several authorities : 
two of which, the commission of assise and it’s attendant juris- 
[ 270 ] diction of nisi prius^ being principally of a civil nature, were 
then explained at large ; to which I ^hall only add, that these 
justices have, by virtue of several statutes, a criminal juris- 
diction also, in certain special cases \ The third, which is 
the commission of the peace^ was also treated of in a former 
volume®, when we inquired into the nature and office of a 
justice of the peace. I shall only add, that all the justices of 
the peace of any county, wherein the assises are held, are 
bound by law to attend them, or else are liable to a fine ; in 
order to return recognizances, &c. and to assist the judges in 
such matters as lie within their knowledge and jurisdiction, 
and in which some of them have probably been concerned, 
by way of previous examination. But the fourth authority is 
the commission of opcr and termhier^, to hear and determine 
all treasons, felonies, and misdemesnors. This is directed to 
the judges, and several others, or any two of them ; but the 
judges or serjeants at law only are of the qum^im^ so that the 
rest cannot act without the presence of one of them. The 
words of the commission are, to inquire, hear, and deter- 
mine so that by virtue of this commission they can only 
proceed upon an indictment found at the same assises ; for 
they must first inquire by means of the grand jury or inquest, 
before they are empowered to hear and determine by the help 
of the petit jury. Therefore they have, besides, fifthly, a 
commission of general gaol delivery ® ; which empowers them 
to try and deliver every prisoner, who shall be in the gaol 

^ See VoL III* |>ag. 60. ” See Appendix, § h 

* 2 Hal. P.C.SSb 2 Hawk. P.C. c.7. ^ Ihid* 

Vol. 1. peg. 351. 

(10) It has been usual lately to hold the courts of oyer and terminer and 
general gaol delivery twice in the year in the four northern counties, and 
three doieib the counties which form the home circuit. 
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when the judges arrive at the circuit town, whenever or before 
whomsoever indicted, or for whatever /;rime committed* It 
was antiently the course to issue special writs* of gaol delivery 
for each particular prisoner, which were called the writs de 
horn et malo p : but these being found inconvenient and op- 
pressive, a general commission for all the prisoners has long 
been established in their stead. So that, one way or other, 
the gaols are in general cleared, and all offenders tried, 
punished, or delivered, twice in every year : a constitution of 
singular use and excellence. Sometimes also, upon urgent [271 
occasions, tl^e king issues a special or extraordinary com- 
mission of oyer and terminer^ and gaol delivery^ confined to 
those offences which stand in need of immediate inquiry and 
punishment : upon which the course of proceeding is much 
the same, as upon general and ordinary commissions. - For- 
merly it was held, in pursuance of the statutes 8 Ric.II. c.2. 
and SSHen.VIIL.c. 4. that no judge or other lawyer could 
act in the commission of oyer and terminer^ or in that of gaol 
delivery, within his own county where he was bom or inha- 
bited; in like manner as they are prohibited from being 
judges of assise and determining civil causes. But that local 
partiality, which the jealousy of our ancestors was careful to 
prevent, being judged less likely to operate in the trial of 
crimes and misdemesnors, than in matters of property and 
disputes between party and party, it was thought proper by 
the statute 12Geo.IL c.27. to allow any man to be a justice 
of oyer and terminer and general gaol delivery within any 
county of England. (11) 

8* The court of general qyxirtei' sessions of the peace‘s is a 
court that must be held in every county once in every quarter 
of a year ; which by statute 2 Hen.V. c. 4. is appointed to be 
in the first week after michaelmas-day ; the first week after 
the epiphaiiy ; the first week after the close of easter ; and in 
the week after the translation of St. Thomas the martyr, or 
the seventh of July. (12) It is held before two or more jus- 

^ ^ lnst.43. ^ 4 Inftt. 170. 2 Hal. P.C. 42. 2 Hawk. P.C. c.8. 

(11) See Vol.III. p. 60. a. 18. 

(12) By the 54 G. 5. c.84. the Michadmas quarter sessions are directed 
to be holden in the first week after the 1 1th of October. And for the more 
speedy dispatch of business the 590.3. c.28. has empowered the couitt 

whenever 
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tides of the peace, me of whom must be of the quorum. The 
jarisdiction of this c^urt, by statute d4Edw. III. c«i., ex* 
teuds to the trying and determining all felonies and trespasses 
whatsoever i though they seldom, if ever, try any greater of- 
fence than small felonies within the benefit of clergy ; their 
commission providing, that if any case of difficulty arises, 
they shall not proceed to judgment, but in the presence of 
one of the justices of the court of king’s bench or common 
pleas, or one of the judges of assize. And therefore mur- 
ders, and other capital felonies, are usually remitted for a 
[ 272 ] more solemn trial to the assises. They cannot also try any 
new-created offence, without express power given them by the 
statute which creates it ^. ( 1 3) But there are many ofiences and 
particular matters, which by particular statutes belong pro- 
perly to this jurisdiction, and ought to be prosecuted in this 
court; as the smaller misdemesnors against the public or 
common wealth, not amounting to felony ; and especially of- 
fences relating to the game, highways, alehouses, bastard 
children, the settlement and provision for the poor, vagrants, 
servants’ wages, apprentices, and popish recusants *• Some 
of these are proceeded upon by indictment ; and others in a 
summary way by motion and order thereupon ; which order 
may for the most part, unless guarded against by particular 
statutes^ be removed into the court of king’s bench, by a writ 
of certiorari facias^ and be there either quashed or confirmed. 
The records or rolls of the sessions are committed to the cus- 

^ 4 ]^od. S79« Salk. 40S. Liord * Lambard err^TiarcAa and Surn's 
Baym, 1144. Justice, 


whenever the business seems likely to occupy more than three days, includ- 
ing the day of assembly, to select two or more justices, one being of the 
quorum, who shall sit apart and proceed with the matters allotted to them, 
at the same time that the court is disposing of the remainder of the 
business. 

(13) Justices of the peace derive their power partly from the king’s com- 
mission, and partly from several statutes ; the former gives them jurisdic- 
tion in all common law ounces, which involve or tefld to an actual breach 
of the peace; the latter, of course, extend only to the cases which they 
severally provide for. Thus they may under their commission try the 
ofl^nce of libel, because that has a manifest tendency to actual breach of 
the peace : peijury at common law they cannot, because that produces only 
a collective breach ; but peijury under the statute of 3 Eli*, c. 9. 
can, that statute, f 9 ^ expressly gives the power. 
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tody of a special officer denominated the eustos nikdorum^ ^ho 
is always a justice of the quorum s and among them o^the 
quorum (saith Lambard *) a man for the most part especially 
picked ou4 either for wisAom, countenance^ or credit , The 
nomination of the custos rotulorum^ (who is the principal dml 
officer in the county, as the lord lieutenant is the chief in miU^ 
tary command) is by the king’s sign manual : and to him the 
nomination of the clerk of the peace belongs ; which office he 
is expressly forbidden to sell for money ^ 

In most corporation towns there are quarter-sessions kept 
before justices of their own, within their ^respective limits : 
which have exactly the same authority as the general quarter 
sessions of the county, except in a very few instances ; one of 
the most considerable of which is the matter of appeals from 
orders of removal of the poor, which, though they be from 
the orders of corporation justices, must be to the sessions of 
the county, by staute 8&9 W.IIL c. 30.- In both corpora- 
tions and counties at large, there is sometimes kept a special 
or petty session, by a few justices, for dispatching smaller [ 279 
business in the neighbourhood between tlie times of the ge- 
neral sessions; as, for licensing alehouses, passing the ac- 
counts of the parish officers, and the like* (14) 

• b.4. C.S. ' Stat. 37Hen.VIIt. c. 1, IW.&M. 

St 1. c. 21. 

• 

(12) The author speaks of a special or petty session, as if they meant the 
same thing, which is not the case. Every county is divided into certain 
divisions, and though the legal qualities of a division are not very well 
ascertained, yet the thing itself is recognised by a great number of acts of 
parliament, and is for practical purposes sufficiently defined. The justices 
residing in each division, although their commission undoubtedly extends 
over the whole county, yet, except at general or quarter sessions, ordinarily 
confine themselves to, matters arising within the division. Within this 
limit they have generally one or more- stated places where they meet at 
certain stated times, monthly or oftener, as the public business may ordi- 
narily require, and there they transact all such a^irs of a summary nature 
as by law require the presence of more than one justice, and yet need not 
be done at a general quarter or special sessions. These meetings are pro- 
perly petty sessions, and as they are held at fixed times and places, no norice 
is necessary for the assembling of them. It is a mistake, however, to sup- 
pose, though the notion of a division may not be very clearly ascertamed in 
law, and the powers of the magistrates there are thus Hmked, that any two 
or more justices may at this day, of their own authority, mibdiride an exht- 

ing 
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9* The sherds tmm p, or rotation, is a court of record, 
held twice every year within a month after easter and michael- 
mas, before the sheriff^ in different parts of the county ; being 
indeed only the turn of the sheriff ft keep a court-leet in each 
respective hundred : This therefore is the great court-leet 
of the county, as the county-court is the court-baron : for 
out of this, for the ease of the sheriff, was it taken. 

10. The court-leet^ or 'oietx> qfjrankpledge^j which is a court 
of record, held once in the year and not oftener^, within a 
particular hundred, lordship, or manor, before the steward of 
the leet: being the king’s court granted by charter to the 
lords of those hundreds or manors. Its original intent was 
to view the frankpledges, that is, the freemen within the 
liberty; who, (we may remember^) according to the institu- 
tion of the great Alfred, were all mutually pledges for the 
good behaviour of each other. Besides this, the preservation 
of the peace, and the chastisement of divers minute offences 
against the public good, are the objects both of the court-leet 
and the sheriff’s tourn ; which have exactly the same juris- 
diction, one being only a larger species of the other ; extending 
over more territory, but not over more causes. All free- 
holders within the precinct are obliged to attend them, and 
all persons commorant therein ; which commorancy consists 
in usually lying there : a regulation, which owes its original 
to the laws of king Canute*. But persons under twelve and 
above sixty years old, peers, clergymen, women, and the 
king’ s tenants in ancient demesne, are excused from attend- 

" 4 Inst. 259# 2 Hal. P. C. 69. ^ Mirror, c. 1. § 10. 

2 Hawk. P.C. c. 10. * See Vol. I. pag. 119. 

^ Mir. c. 1. § 13. and 16. * imrt 2. c. 19. 

*■ 4 Inst. 261 • 2 Hawk. P. C. c. 1 1 • 


ing diTision, and establish a petty session ; thin^ ordered by law to be done 
at petty sessions, would not be legally done at such a meeting. 22. v.JusticeM 
of Devon, 1 B. dr A. 588. Special sessions are meetings held by the justices 
of a division for some especial purpose, notice specifying the tithe, and 
place, and purpose. These are held in pursuance of sundry statute direct- 
ing particular things (the diversion of highways, for instance) to be done at 
such meetings. As the Utnc and place of these meetings are occasional, 
and vary with the object, a reasonable notice to all the magistrates of 
the divkion is necessary to render the orders made there valid. See 
22. V* of Worccitershirti 2 B. & A. 228. 
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ance there: all others being bound to appear .upon th^ jury^ 
if required, and make , their due presentments. It wa^ also 
antiently the custom to summon all the king’s subjects, as 
they respectively grew to years of discretion and strength, to [ 274 
come to the court4eet, and there take the oath of allegiance 
to the king. The other general business of the leet and 
tourn, was to present by jury all crimes whatsoever that 
happened within their jurisdiction ; and not only to present, 
but also to punish, all trivial misdemesnors, as all trivial 
debts were recoverable in the court-baron, and county-court : 
justice, in these minuter matters of both kinds, being brought 
home to the doors of every man by our antient constitution. 

Thus in the Gothic constitution, the haeredxi^ which answered 
to our court-leet, de emnibrn quidem cognoscity non tamen de 
“ omnibus judicai^^ The objects of their jurisdiction are 
therefore unavoidably very numerous : being such as in some 
degree, either less or more, affect the public weal, or good 
governance of the district in which they arise ; from common 
n usances and other material offences against the king’s peace 
and public trade, down to eaves-dropping, waifs, and irregu- 
larities in public commons. But both the toum and the leet 
have been for a long time in a declining way : a circumstance, 
owing in part to the discharge granted by the statute of 
Marlbridge, 52 Hen. III. c, 10., to all prelates, peers, and 
clergymen, from their attendance upon these courts ; which 
occasioned them to grow into disrepute. And hence it is 
that their business hath for the most part gradually devolved, 
upon the quarter-sessions ; which [in respect to the sheriff’s 
tourn] it is particularly directed to do in some cases by statute 
lEdw.IV. C.2. 

.11. The court of the coroners^ is also a court of record, to 
inquire, when any one dies in prison, or comes to a violent or 
sudden death, by what manner he came to his end. And this 
he is only entitled to do super visum corporis. Of the coroner 
and his office we treated at large in a former volume^, among 
the public officers and ministers of the kingdom; and there- 
fore shall not here repeat our inquiries ; only mentioning his 

jSticrnbt dejur. Qoth. U 1. c.e.‘ ’ ** See Vol. I. 

« 4 luat. 271. 2 Hal. P. C. 53. . ' . 

2 Hawk. P.C. c. 9. 
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com^ by way of regolarity, among the criminal courts of the 
natton* 

w u 

[ S7S 3 13. The ’ court of the cleri of the market^ is incident to 

every fair and market in the kingdom, to punish misdemesnors 
therein ; as a court of piepoudre is, to determine all disputes 
relating to [private or civil property. The object of this juris- 
diction' is principally the cognizance of weights and measureas 
to try whetha" they be according to the true standard thereof, 
or no : which standard was antiently committed to the custody 
of the bishop, who appointed some clerk under him to in- 
i^pect the abuse of them more narrowly: and hence this 
officer, though now usually a layman, is called the clerk of the 
market^. If they be not according to the standard, then, 
besides the punishment of the party by fine, the weights and 
measures themselves ought to be burnt. This is the most 
inferior court of criminal jurisdiction in the kingdom : though 
the injects of its coercion were esteemed among the Homans 
of such importance to the public, that they were committed 
to the care of some of their most dignified magistrates, the 
curule aediles. 

II. There are a few other criminal courts of greater dig- 
ni^ than many of these, but of a more confined and partial 
jurisdiction ; extending only to soihe particular places, which 
the royal favour, confirmed by act of parliament, has dis- 
tinguished by the privilege of having peculiar courts of their 
own for the punishment of crimes and misdemesnors arising 
within the bounds of their cognizance. These, not being 
universally dispersed, or of general Use, as the former, but 
confined to one spot, as well as to a determinate species of 
causes, may be denominated private or special courts of cri- 
minal jurisdiction. 

I SPBAK not here of ecclesiastical courts; which punish 
i^iritual sins, rather than temporal crimes, by penance, con- 
trition, and excommunication, pro salute animae ; or, which 
is lotted upon as equivdent to all the rest, by a sum of money 

«4liiit273. ^ t 

' See ft 17 C«r. II. c. is. 22Gar.il. 
c. 8* as^iir.ir. e.l2. 
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to the officers of the court by way of oomnuitatiou of penance. 

Of these we discoursed sufficiently in the precediiig book\ 

I am now speaking of such courts as proceed accordii^.^ 
the course of the common law $ which is a stranger to such 
unaccountable barterings of public justice. 

1. Ani )5 first, the court of the lord steward^ treamreri tx 

comptroller oi the king’s was instituted by status 

8 Hen.VII. c. 14. to inquire of felony by any of the king’s 
sworn servants, in the cheque roll of the household, under the 
degree of a lord, in confederating, compassing, conspiring, and 
imagining the death or destruction of the king, or any lord or* 
other of his majesty’s privy council, or the lord steward, trea- 
surer, or comptroller of the king’s house. The inquiry, and 
trial thereupon, must be by a jury according to the course of 
the common law, consisting of twelve sad men, (that is, sober 
and discreet persons,) of the king’s household. 

2. The court of the lord steward of the king’s homeholdj or 
(in Ills absence) of the treasurer, comptroller, and steward of 
the marshalsea\ was erected by st'itute 33 Hen. VIII. c. 12. 
with a jurisdiction to inquire of, hear, and determine, all 
treasons, misprisions of treason, murders, manslaughters, 
bloodslied, and other malicious strikings whereby blood shall 
be shed in, or within the limits, (that is, within two hundred 
feet from the gate,) of any of the palaces and houses of the 
king, or any other house where the royal person shall abide. 

The proceedings are also by jury, both a grand and a petit 
one, as at common law, taken out of the officers and sworn 
servants of the king’s household. The form and solemnity of 
the process, particulai’ly with regard to the execution of the 
sentence for cutting off the hand, which is part of the punish- 
ment for shedding blood in the king’s court, are very minutely 
set forth in ..the said statute 33Hen.VIIL, and the sever^ 
officers of the servants of the household in and about such 
execution are described ; from the serjeant of the wood«<yard, [ 2' 
who furnishes the chopping block, to the seijeant-faiTier, 
who brings hot irons to sear the stump. (15) 

h See Vol.III. p. 61. 4 Inst. 133. 3 Hi^. P, C. 7. 

^ 4 Inst. 1S3. 3 Inst* 37 • 

> » . 

(15) Lord Hale observes, that the power of this court to try treasons k 

wholly 
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3. As in the preceding book* we mentioned the courts of 
die two universities, or their chancellors’ courts, for the re- 
^i^ss of civil injuries: it wirf^iot be impropeyiow to. add a 
sn^ word concerning the jurisdiction of theii^ criminal courts, 
which' is equally large and extensive* The Canceller’s court 
of Oxf<Hd (with which university the author hath been chiefly 
conversaflt, though probably that of Cambridge hath also a 
similar jurisdiction )^hath authority to determine all causes of 
propertjr, wherein a privileged person is one of the parties, 
except only causes of freehold ; and also all criminal offences 
or misdemesnors under the degree of treason, felony, or 
* mayhem. (16) llie prohibition of meddling with freehold 
still continues : but the trial of treason, felony, and jnayhem, 
by a particular charter, is committed to the university-juris- 
diction in another court, namely, the court of the lord high 
steward of the university* 

Fob by the charter of 7 Jun. 2 Hen. IV* (confirmed, among 
the rest, by the statute IS Eliz. c.29.) cognizance is granted 
to the university of Oxford of all indictments of treasons, 
insurrections, felony, and mayhem, which shall be found in 
any of the king’s courts against a scholar or privileged per- 
son ; and they are to be tried before the high steward of the 
university, or his deputy, who is to be nominated by the 
chancellor of the university for the time being. But when 
his office is called forth into action, such high steward must 
be appijoved by the lord high chancellor of England ; and 
a special commission under the great seal is given to him, 
and others, to try the indictment then depending, according 
to the law of the land, and the privileges of the said univer- 
[ 278 ] sity. When therefore an indictment is'found at the assises, 
or elsewhere, against any scholar of the university, or other 
privileged person, the vice chancellor may claim the cogniz- 

1 See Vol. III. pag.83. 

, wholly taken away by the 1&2 Ph.&M. c.lO . ; and also that the act being 
affirmative, neither excluded the jurisdiction of the king’s bench, or of the 
ordinary commissioners of oyer and terminer, or of the commissioners of 
oyer and terminer specially appointed for felonies and treasons within the 
verge. In consequence of all which, he says, he had never heard of a single 
serntm under the statute until the very year in ,whieh he was writing* 

(16) See Vol. m. p. 85. n, ii. 
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anee of it ; and (wh^ clakoed in due time and aiaBtiei^ if. 
ou^t to be allowed him by the judges of assise': 4iid tiu^ it 
comes to be ^;|j|ied in the hi^ llleward’s court But the 
ment must iSrat^ found by a grand jury» and then ike 
nizanc^ claimed : for I take it that the high steward cannot 
proceed originally ad inquirendum: but only, after i^uest in 
the common law courts, dd audiendum et determinandunu 
Much in the same manner, as when a peer is to be tried in 
the court of the lord high steward of Great Britain, the 
indictment must first be found at the assises, or in the couil: 

kmg’s bench, and then (in consequence of a writ of certiorari) 
transmitted to be finally heard and determined before his 
grace the lord high steward and the peers. 

When the cognizance is so allowed, if the offence be 
inter minora crimina^ or a misdemesnor only, it is tried in the 
chancellor’s court by the ordinary judge. But if it be for 
treason, felony, or mayhem, it is then, and then only, to be 
determined before the high steward, under the king’s special 
commission to try the same. The process of the trial is this ; 

The high steward issues one precept to the sheriff of die 
county, who thereupon returns a panel of eighteen free- 
holders ; and another precept to the bedells of the university, 

*who thereupon return a panel of eighteen matriculated lay- 
men, laicos jprivilegio miiversitatis gaudentes and by a 
jury formed de medietate^ half of freeholders and half of 
matriculated persons, is the indictment to be tried ; and that 
in the Guildhall of the city of Oxford. And if execution be 
necessary to be awarded, in consequence of finding the party 
guilty, the sheriff of the county must execute the university- 
process ; to which he is annually bound by an oath. 

I HAVE been the more minute in describing the^ proceed- [ 279 
ings, as there has happily been no occasion to reduce then| 
into practice for more than a century past ; nor will it perhaps 
ever be thcmght advisable to revive them ; though it is nc^ a ^ 
right that merely rests in scriptis or theory, but has ftnmerly 
often been carried into execution. There are many instances, 
one in the reign of queen Elizabeth, two in that of Jmnes 
the first, and two in that of Charles the $rst, where indict- 
ments for murder have been challenged by the vioe^rliaiicdior 

VOL. IV. Y 
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at tbe assises, and afterwards tried before the high steward 
by jury. The commissions under the great seal, the sheriff’s 
fa^eli’s pands, and all the other proceedings on the trial 
the 'several indictments, are still extant in^the ardhives of 
ffmt univosity. 
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CHAPTER THE TWENTIETH. 

OF SUMMARY CONVICTIONS. 


w are next, according to the plan I have laid down, to 
take into consideration the proceedings in the courts 
criminal jurisdiction, in order to tlie punishment of offenei^ 

These are plain, easy, and regular ; the law not admit^^ 
any fictions, as in civil causes, to take place where the life, the 
liberty, and the safety of the subject are more immediately 
brought into jeopardy. And these proceedings are divisible 
into two kinds; summai'y and regular : of the former of which 
I shall briefly speak, before we enter upon the latter, which 
will require a more thorough and particular examination. 

By a summary proceeding I mean principally such as is di- 
rected by several acts of parliament (for the common law is a 
• stranger to it, unless in the case of contempts) for the con- 
viction of offenders, and the inflicting of certain penalties 
created hy those acts of parliament. In these there is no in- 
tervention of a jury, but the party accused is acquitted or con- 
demned by the suffrage of such person only as the statute 
has appointed for his judge. An institution designed pro- 
fessedly for the greater ease of the subject, by doing him 
speedy justice, and by not harassing the freeholders with fre- 
quent and troublesome attendances to try every minute of- 
fence. But it has of late been so far extended, as, if a check [ 281 
be not timely given, to threaten tlie disuse of our admirable 
and truly English trial by^ jury, unless only in capital cases. 

For, 


I. Of this summary nature are all trials of offences and 
frauds contrary to the laws of the esreise^ and other brandies 
* Y 2 
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of the reoetm : which are to be inquired into and determined 
by the commissioners of the respective departments, or by 
justices of the peace in the country ; officers, who are all of 
tiiem ^pointed and removable ^ iht discretion of the crown. 
And thou^ such convictions are absolutely necessary for the 
due cdlection of the public money, and are a species of 
mercy to the delinquents, who would be ruined by the expence 
and delay of irequent prosecutions by action or indictment ; 
and though such has usually been the conduct of the commis- 
sioners, as seldom (if ever) to afford just grounds to complain 
of oppression; yet when we again ^ consider the various and 
almost innumerable branches of this revenue ; which may be 
in their turns the subjects of inmd, or at least complaints of 
fraud, and of course tiie objects of this summary and arbitrary 
jurisdiction ; we shall find that the power of these officers of 
the crown over the property of the people is increased to a 
very formidable height (1) 

IL Another branch of summary proceedings is that be-^ 
fore justices of the peace^ in order to inflict divers petty pecu- 
niary mulcts, and corporal penalties denounced by act of par- 
liament for many disorderly offences ; such as common swear- 
ing, drunkenness, vagrancy, idleness, and a vast variety of 
others, for which I must refer the student to the justice-books 
formerly cited and which used to be formerly punished by 
the verdict of a jury in the court-leet This change in the ad- * 
ministration of justice hath however had some mischievous 
effects; as, 1. The almost entire disuse and contempt of the 
court-leet, and sheriff’s toum, the king’s antient courts of 
[ 282 ] conmion law, formerly much revered and respected. 2. The 

* See Vol. 1. p. SIS, &c. ^ lidmbsyd and Bunu 


(1) Formidable as the summarj power is, which the legislature has en- 
fnuiiti to Gommissioners and justices of the peace, in respect of the excise 
and other revenue laws, this sentence overstates it eonsiderabljr, bemg so 
expressed as to conv^ an idea that all oifences i^auisl those laws are 
within this summaiy jurisdiction. The fret is, that a wy huge number of 
oflenoes against them are triable only upon infimnation and mdictmeiR 
befrre the constitutional tribunal of the jury ; and 1 believe (though in such 
a number of statutes it is not safe to speak vfith too much confidence), that 
no ofiwice is triable summarily, of whidi the direct punidimmit can be cor- 
pond, iii^firiscnpent, or transpmtation. 
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burthensome increase of the busters of a justice of the 
which discourages so many gentlemen of rank and ch^acter 
from acting in the commission ; from an appreheni^on ibat 
the duty of their ofBce will take up too much of that time^ 
which they are unwilling to spare from the necessary concerns 
of their famUies^ the improvement of their unilerstandiiigs, and 
their engagements in other services of the public. Though 
if aU gentlemen of fortune had it both in their power, and in* 
clinations, to act in this edacity, the business of a justice df 
the peace would be more divided, and fall the less heavy upon 
individuals : which would remove what in the present scarcity 
of magistrates is really an objection so formidable, that the 
country is greatly obliged to any gentleman of figure, who will 
undertake to perform that duty, which in consequence of hk 
rank in life he owes more peculiarly to his country. How- 
ever, this backwardness to act as magistrates, arising greatly 
from this increase of summary jurisdiction, is productive o^ 
3. A third mischief : which is, that this trust, when slighted by 
gentlemen, falls of course into the hands of those who are not 
so ; but the mere tools of office. And then the extensive 
power of a justi^ of the peace, which even in the hands of 
men of honour is highly formidable, will be prostituted to 
mean and scandalous purposes, to the low ends of selfish am- 
bition, avarice, or personal resentment. And from these ill 
consequences we may collect the prudent foresight of our 
antient lawgivers, who suffered neither the properly nor the 
punishment of the subject to be determined by the opinion of 
any one cr two men ; and we may also observe the necessity 
of not deviating any farther from our antient constitution, by 
ordaining new penalties to be inflicted upon summary convic- 
tions. 

The process of these summary convictions, it must be 
owned, is extremely speedy. Though the courts of conunon 
law have thrown in one check upon them, by making it n^ 
cessary to summon the party accused before he is condeliuii^ 
This is now held to be an indispensable requisite*^; though 
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/ siatuit aliquid^ parte intmdita aUera^ 

‘‘ Aequtm licet statuefit^ hand aequus Jidt 

a rule, to which all municipal laws, that are founded on the 
principles of justice, have strictly conformed : the Roman 
law requiring a citation at the least : and our own common 
law never suflering any fact (either civil or criminal) to be 
tried, till it has previously compelled vin appearance by the 
party concerned. After this summons, the magistrate, in 
summary proceedings, may go on to examine one or more 
witnesses, as the statute may require, upon oath ; and then 
make his conviction of the offender, in writing : upon which 
he usually issues his warrant, either to apprehend the offender, 
in case corporal punishment is to be inflicted on him ; or else 
to levy the penalty incurred, by distress and sale of his 
goods. This is, in general, the method of summary proceed- 
ings before a justice or justices of the peace ; but for parti- 
culars we must have recourse to the several statutes, which 
create the offence, or inflict the punishment; and which 
usually chalk out the method by which offenders are to be 
convicted. Otherwise they fall of course under tlie general 
rule, and can only be convicted by indictment "or information 
at the common law. (2) 


(2) In speaking of summary conviction:^ by justices, it should not be lo^t 
sight of that in a great, (lerhaps the greater number of cascii, an appeal lies from 
the justices to the quarter sessions or other courts, in which case the merits 
may be re-considered, and the same or fresh evidence be heard for anti 
against the judgment ; nor that in all cases a conviction may be removed 
into the court of king’s bench by ccHiopan, unless the statute under which 
it is framed expressly provides to the contrary. When it is thus brought 
under review, as it proceeds from a jurisdiction at once extraordinary and 
drctuuscribed, the court will presume nothing in its favour, but every thing 
requisite to make it valid must appear upon its face. There is no doubt that 
this rule, which has been adhered to with lau^ble strictness from the 
proper jealpusy entertaiued of these summary proceedings, has in many cases 
led to ^hc quashing of convictions for defects of form, in which justice had 
been substantially done below. The legislature, therefore, has lately inter- 
fered, and by 3G,4. c,23, given a form of conviction to be used in coses 
In which previotis statutes do not direct some other ; and further enacted, 
^lat in all cases in which it shall appear by the conviction that the defendant 
has af^eared and pleaded, and the merits have beeu tried, and in which 
the d^sndant has not appealed if he might, or the conviction been afllrmcd 
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III. To tliis head, of summary proceedings, may \te 
properly referred the method, immemoriaily used th|^ su- 
perior courts of justice, of punishing contempts by atUu;hment^ 
and the subsequent proceedings thereon. 

The contempts, that are thus punished, are either direct^ 
which openly insult or resist the powers of the courts, or the 
persons of the judges who preside there; or else are eonsequen* 
tialj which (without such gross insolence or direct opposition) C 
plainly tend to create an universal disregard of their autlM>- 
rity. The principal instances, of either sort, that have been 
usually ^ punishable by attachment, are chiefly of the follow- 
ing kinds. 1. Those committed by inferior judges and ma- 
gistrates ; by acting unjustly, oppressively, or irregularly, in 
administering those portions of justice which are entrusted to 
their distribution : or by disobeying the king’s writs issuing 
out of the superior courts, by proceeding in a cause after it is 
put a stop to or removed by writ of prohibition, certiorari^ 
error, supersedeas^ and the like* For, as the king’s superior 
courts (and especially the court of king’s bench) have a ge- 
neral superintendance over all inferior jurisdictions, any cor- 
rupt or iniquitous practices of subordinate judges are con- 
tempts of that superintending authority, whose duty it is to 
keep them within the bounds of justice. 2. Those comimtted 
by sherifls, bailiffs, gaolers, and other offlcers of the court ; by 
abusing the process of the law, or deceiving the parties, by 
any acts of oppression, extortion, collusive behaviour, or cul- 
pable neglect of duty. 3. Those committed by attoniies and 
solicitors, who are also offlcers of the respective courts : by 

** 2 Hawk. P. C* c. 22. 


on appeal, such conviction shall not afterwards be set aside or vacated in 
conseqtience of any defect of form whatever, but the construction diall be 
such a fcdr and liberal one as will be agreeable to the justice of the case.' 

This statute seems to put the law as to convictions on a Hght fo^]|jdpi^ ; 
it is not proper that any thing, even if objectionable in principle, 
courts of justice be met by astute and cavilling construeflons ; 
other hand, no favour should ,be shewn to loose and inooitect proceedings ; 
and the statute, by leaving it to the judges to disttnguiih between formal 
and idtt^tial defects, and protecUng the former only, has presOTed un- 
toud^l to them their constitutional power of watdiing oiier and restrahw 
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grcis of firaud md corruption, injostk^ to their 

or other dkbpnest practice. For the mal^practice of 
oIpcerB reflects some dishonour on their employers : and^ 
if frequent or unpunished, creates among the people a disgust 
against the courts themselves. 4. Those committed by jury- 
men, in collateral maUers relating to the discharge of their 
office : such as making de&ult, when summoned ; refusing to 
be sworn, or to give any verdict ; eating or drinking without 
the leave of the court, and especially at the cost of either 
party ; and other misbehaviours or irregularities of a similar 
^ kind : but not in the mere exercise of their judicial capacities, 
as by glaring a false or erroneous verdict. 5. 'Fhose com- 
mitted by witnesses : by making default when summoned, re- 
fusing to be sworn or examined, or prevaricating in their evi- 
dence when sworn. 6. Those committed by parties to any 
suit, or proceeding before the court : as by disobedience to 
285 3 order, made in the progress of a cause ; by non- 

payment of costs awarded by the court upon a motion ; or by 
non-observance of awards duly made by arbitrators or um- 
pires, after having entered into a rule for submitting to sucli 
determination^. Indeed the attachment for most of this 


species of contempts, and especially for non-payment of costs 
and non-peribrmance of awards, is to be looked upon rather 
as a civil execution for the benefit of the injured party, 
though carried on in the shape of a criminal process for a 
contempt of the authority of the court, (3) And therefore it 
hath been held that such contempts, and the process thereon, 
being properly the civil remedy of individuals for a private 
kijury, are not released or affected by a general act of pardon. 
And .upon a rimilar principle, obedience to any rule of court 
may also by statute 10 Geo. III. c.50. be enforced against any 
person having privilege of parliament by the process of dis- 
tress infinite. 7* Those committed by any other persons 
under the degree of a peer : and even by peers themselves, 
when enormous and accompanied with violence, such as for- 
rescous and the like ^ ; or when they import a disobedience 


f See VoLIII. peg. 17/ 


^ St)l. 277. ^ Hawk. P. C. c. 22. 8.33. 
Cro. Jac. 419. Salk, 5S6. 


And therefore the diSemtt act« the rdief of ineolveiitllebtors 
and otlm from imprisonment extend topersoS# hi enstoeb^ for edhtempts 
of iUs kind. See Vol. 111. p.4is.(n. 70 ^ # 
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to the king’s great pferogativb writs of pafokibitioKi) ^ 
corpus^, and rest Some of these cont^pls may arise in 
thefice of the court ; as by rude and contumelious britaTioui'; 
by obstinacy^ perverseness, or prevmicadon : breach the 

peace, or any wilful disturbmice whatever : others in the 
sence of the party ; as by disobeying or treating with 
respect the king’s writ, or the rules or process of the coiurt;’ 
by perverting such writ or process to the puiposes of private 
malice, extortion, or injustice ; by speaking or writing coor 
temptuously of the court or judges, acting in their judicial 
capacity ; by printing false accounts (or even true ones with- 
out proper pdilnission) of causes then depending in judg- 
ment ; and by any thing, in short, that demonstrates a gross [ 286 
want of that regard and respect, which when once courts of 
justice are deprived of, their authority (so necessary for the 
good order of the kingdom) is entirely lost among the 
people. (4) 

s 1 Burr. 632. Lord’s Journ. 7 Feb. 8 Jun. 1757. 


(4) The question of the legality of publishing true statements of the pro- 
ceedings of courts of justice has naturally excited much attention. In 
principle it is not a very difficult one. The public good is the final, and 
the advancement of justice the secondary end of ail courts of justice; and 
both reason and experience shew that the giving full publicity to their 
proceedings tends very strongly to make them answer both tl^se ends. 
It will follow, therefore, as a general rule, that publication of their 
proceedings is lawful. But reason and experience adso shew that, under 
certain circumstances, publicity may defeat those ends; yrbenever, there- 
fore, these ocour, it will, upon the same principle, be Tried by 

this test, it seems that the publication of all preliminary or unfinished pro- 
ceedings must be unlawful, because they present a partial statement and 
pre-occupy unfairly the minds of those out of whom are to be selected the 
ultimate judges of the case ; in so doing it is clear that they perveit, m- 
stead of advancing justice, and therefore must obstruct the public good. 
Much undoubtedly may be said in favour of the publication of preliinhmfy 
proceedings before justices of the peace ; the strength of the aigumei^ 
however, must rest on the check which it imposes upon ai^ coitu{^ or 
arbitrary practices by them. But when, on the one hand, it k conridered 
how man^checks a justice of the peace would still act uud^, oven were 
this removed; and, on the other, that no mtsconducs which he caWbegmlty 
of in this way, whether it be in wrongfully committing, bfuHt^ ^dis^wrg- 
ing, is ever final; there will still remain a great balance of pUMic conve- 
nience in favour of repressing such puHication. 

Another case to which the same test may be applfod, and where die same 
conclusion will follow with less question, is, where Ae preceedfngs refiHef 



^ pmoftfa of attidniieiity fc»r these and the like tx>n* 
must neceswify be as antient as the laws themsdves. 
For laws, without a compet^t authority to secure their ad- 
ministration from disobedience and contempt, would be vain 
and nugatory. A power therefore in the supreme courts of 
justice to suppress such contempts, by an immediate attach- 
ment of the offender, results from the first principles of 
judidal establishments, and must be an inseparable attendant 
upon every superior tribunal. Accordingly we find it actually 
exercised as early as the annals of our law extend. And 
though a very learned author ** seems inclinable to derive this 
process from the statute of ^Vestm. 2. 18 Edw^. c. 89* (which 
ordains, that in case the process of the king^s courts be resisted 
by the power of any great man, the sheriff shall chastise the 
resisters by imprisonment, ‘‘ a qua twn delibet^etUur sine 
speciali praecepto domini regis and if the sheriff himself 

Gilb. Hist, C. P. cb, 3. 


to blasphemous or indecent matter. For the purposes of justice, very 
oRensive evidence must often be heard on trials, the publication of which 
afterwards for general circulation can produce little but unmixed evil, A 
more doubtful case has been suggested by Lord Ellenborough, who seems 
to have thought that it might be unlawful ^ wantonly to publish circiun* 
stances distressing to the feelings of individuals on whom they reflected.” 
StilcM V. Noket, 7 East’s R. 503. Now there is some difficulty in determining 
legally what is a wanton publication : trials are commonly published rather 
for the sake of individual ^n, than for the public advantage, and the law 
must regard the ^neral result, not the individual motive. If, too, the 
distress of the pany ^reflected on be a ground for silence, it is probable that 
the very cases which it is most important to publish would be brought 
within tins exception. 

The determination of what cases fall wdthin the rule, and what within 
the exertion, must necessarily be left to the courts of law, whether the 
question arises on the complaint of an individual in a dvil action for da- 
mages, or is taken up by the court itself as a contempt of its jurisdiction. 
In the first case, it is not distinguishable in kind from any other question 
between two parties, fidling within thdr ordinary cognisance ; in the latter, 
in which the court may seem to have mmre of a personal interest, it must 
be remembered that the judges are but trustees of their powess for great 
{mldic purposes ; that io the execution of that trust reason and necessity 
both require that some confidence should be placed in them ; and, finally, 
that whether they punish by fine or imprisonment, the legality of the one 
may be questioned in the court of exchequer, and that of the other by a 
writ ui kaieas corpui before any other of the superior courts of the countiy. 
See 1 B.& A. 373. 5. v. Obacn/i, A. 318. 
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be. tesisted, he shall cotify to tl» courts ^ twaaes of die 
pruicipal dShiui«r8, dieir aiders, omsoiters^ ccnmnsaders, and 
fiivourers, and by a special writ jndidal they shall he utiaeked 
by theic bodies to appear before the court, and if th^ be 
convicted thereof they shall be punished at the king's pleasure^ 
without any interfering by any other person whatsoever,) yet 
he afterwards more justly concludes, that it is a part of the 
law the lands and, as such, is confirmed by the statute of 
magna charta. 

If the contempt be committed in the face of the court, the 
offender may be instantly apprehended and imprisoned, at 
the discretion of the judges *, without any farther proof or 
examination. But in matters that arise at a distance, and of 
which the court cannot have so perfect a knowledge, unless 
by the confession of the party or the testimony of others, if 
the judges upon (Affidavit see sufficient ground to suspect that 
a contempt has been committed, they either make a rule on [ 287 
the suspected party to shew cause why an attachment should 
not issue against him); or, in very flagrant instances of con- 
tempt, the attachment issues in the first instance^; as it also 
does, if no sufficient cause be sliewm to discharge, and there- 
upon the court confirms, and makes absolute, the original 
rule. This process of attachment is merely intended to bring 
the party into court : and, when there, he must either stand 
committed, or put in bail, in order to answer upon oath to 
such interrogatories as shall be administered to him, for the 
better information of the court with respect to the circum- 
stances of the contempt. These interrogatories^ are in the 
nature of a charge or accusation, and must by the course of 
the court be exhibited within the first four days ' : and if any 
of the interrogatories is improper, the defendant may refuse 
to answer it, and move the court to have it struck out®. If 
the party can clear himself upon oath, he is discharged ; but, 
if perjured, may be prosecuted for the peijury". If he con- 
fesses the contempt, the court will proceed to correct him by 
fine, or imprisonment, or both, and sometimes by a ccnrporal 

or infamous punishment®. If the contempt be of such a 

■* 1 

* Staand. P.C. 73. 6, ' * 6 Mod. 73. 

j Styl.277. "‘8lnu444. 

Salk. 84. Stra. 185. 564. "6 Mod. 73. (>e.Car. 146. 
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that, whai the &et is once acknowledged, the court 
<ian reodive no farther in£>rmBtion by mterrogatories dum h is 
tdready possessed {as in die case of a resam^t) the defoi- 
daat may be admitted to m^e sndi simple acknowlaJgment, 
and receive his judgment without answering to any interro- 
gatories : but if he wilftiUj and obstinately refuses to answer, 
or answers in «i evasive manner, he is then clearly guilty of 
a high and rqieated contempt, to be punished at the discretion 
of the court (5) 


It cannot have escaped the attention of the reader, that 
this method of making the defoidant answer upon oath to a 
criminal charge, is not agreeable to the genius of the common 
[ 288 3 iu any other instance*’ ; and seems indeed to have been 
derived to the courts of king's bench and common pleas 
throii^ the medium of the courts of equity. For the whole 
process of the courts of equity, in the several stages of a 
cause, and iSnally to miforce their decrees, was, till the intro- 
duction of sequestrations, in the nature of a process of 
contempt; ading only in personam and not in rem. And 
there, after die party in contempt has answered' the interro- 
gatories, such his answer may be contradicted and disproved 
by t^ffHavits of the adverse party : whereas, in the courts of 
law, the admission of the party to purge himself by oath is 
more favouraUe to his liberty, though perhaps not less dau- 
gerous to his consdence ; for, if he clears himself by his 
answws, the complaint is totally dismissed. And, with regard 

The King v. EDum, M. 3 Geo. III. See Vol. III. p, 100| 101. 

B. R. 4Bcirr.2199. 


(5) As the attachooeiit only brings the party into court to answer to inter- 
rpgatories to be exhibited, th«re b nothing to acknowledge till they are 
nor b the party properly in contempt till reported so the officer of 
the court; there is nothing, therefore, upon which to ground the judgment. 
On tbb prihc^le interrogatories must in all cases be adminbtered even 
to a cott fcsm ig defendant, unless the prosecutor waives them. The case of 
a rescous was supposed to stand on a different ground; there the sherift* 
had returned the party as guilty of a rescous, and that return w^s in the 
nature of a conviction in itself ; but the adminbtering interrogatories sup* 
posed the possibitity of a denial, which was iococ^ous. However, this 
reasoning was not very satbfiictory, mid the exception has been now done 
away with. Rex v. Edwards and another, 4 Burr. 2105. R* v 


to this singular mode of trial, thus admitted in this one par* 
ticular instancy 1 shall only for the present observe;, ’that as 
tlie process by attachment in general appears to be extronely 
antienf, and has in more modern times been recognized* 
approved, and confirmed by several express acts of parlia- 
ment*, so the method of examining the delinquent hims elf 
upon oath with r^^d to the contempt a}]l/^;ed» is at least of 
as high antiquity*, and by long and immemorial usage is now 
become the law of the land. 

' Yearb. eOHoi. VI. f. ST. SSEdir. it. 2. c. a. $ 4. 9& lOW. III. c. 15. 
JV. f.29. 12 Ann* st.2* c*14* f 5« 

' 43£liz. C.6. §3* 13Car*Il. ^ M. 5 £dw. IV, rol. 75* died in 

Bast Ent 268, pi. 5. 
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CHAPTER THE TWENTY-FIRST. 

OP ARRESTS. 


w are now to consider the regular and ordinary method 
of proceeding in the courts of criminal jurisdiction ; 
which may be distributed under twelve general heads, follow- 
ing each other in a progressive order; viz. 1. Arrest; 2. Com- 
mitment, and bail ; 3. Prosecution ; 4. Process ; 5. Arraign- 
ment, and it’s incidents ; 6. Plea, and issue ; 7. Trial, and 
conviction ; Clergy ; 9. Judgment, and it’s consequences ; 
10, Reversal of Judgment; 11. Reprieve, or pardon; 
12. Execution; — all which will be discussed in the subse- 
quent part of this book. 

First, then, of an arrest : which is the apprehending or 
restraining of one’s person, in order to be forthcoming • to 
answer an alleged or suspected crime. To this arrest all 
persons whatsoever are, without distinction, equally liable in 
all criminal casesr: but no man is to be arrested, unless 
charged with such a crime, as will at least justify holding him 
to bf^ when tak^n. And, in general, an arrest may be made 
four ways : 1. By warrant : 2. By an officer without warrant : 
S. fiy a private person also without warrant : 4. By an hue 
andciy. - 

[ 290 3 !• A WARRANT may be granted in extraordinary cases by 

the privy council, or secretaries of state* ; but ordinarily by 
justices cS the peace. Hiis they may do in any cases where 
they have a jurisdiction over the offence ; in order to compel 
the person accused to appear before them ^ : for it would be 

^ • 1 JiOrd Biym. 65. ^ 2 llawk.P.C. c. 13, J 15. 
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absurd to give them power to mcamine an offendeTf unless 
they had also a power to compel him to attend^ and ^hmit 
to such examination. And this extends undoubtedly to all 
treasons, felonies, and breaches of the peace ; and also to all 
such offences as they have power to punish by statute. Sir 
Edward Coke indeed hath laid it down that a justice of the 
peace cannot issue a warrant to apprehend a felon upon bare 
suspicion ; no, not even till an indictment be actually found : 
and the contrary practice is by others** held to be grounded 
rather upon connivance than the express rule of law ; though 
now by long custom established. A doctrine which would in 
most cases give a loose to felons to escape without punish- 
ment ; and therefore sir Matthew Hale hath combated it with 
invincible authority, and strength of reason : maintaining, 
1. That a justice of peace hath power to issue a warrant to 
apprehend a person accused of felony, though not yet indicted^; 
and, 2. That he may also issue a warrant to apprehmd a per- 
son suspected of felony, though the original suspicion be not 
in himself, but in the party that prays his warrant ; because 
he is a competent judge of the probability offered to him of' 
such suspicion. But in both cases it is fitting to examine 
upon oadi the party requiring a warrant, as well to ascertain 
that there is a felony or other crime actually committed, 
without which no warrant should be granted; as also to 
j)rove the cause and probability of suspecting the party, against 
whom the warrant is prayed*^. This warrant ought to be 
under the hand and seal of the justice, should set forth the 
time and place of making, and the cause for which it is made, 
and should be directed to the constable, or other peace-office, 
(or, it may be, to any private person by name^,) requiring 
him to bring the party either generally before ctny justice of 
the peace for the county, or only before the justice who 
granted it; the warrant in the latter case being called a 
special warrant*'. A general warrant to apprehend all persons 
suspected, without naming or particularly descd-ibing any per- 
son in special, is illegal and void for it^s uncertainty * ; for it is 
the . duty of the magistrate^ and ought nc^ to be left to the 

* « 4 Xnit. 176. s £ldk. 176. 

* SHawk. C.13. §16. . >> 3Hawk.F.C» c.13. fS6. 

« 2 ao. F.C. 108. MHaL F.C. 580. 2 Hawk. F. C. 

C.18.(iai7. 
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to jiu%e the ground of smspickm* And a warrant 
a^rdbend all persons, guilty of a crime therein spedl6ed$ 
& no legal warrant : fbr the points upon which its authority 
aests^ ia a fact to be dedded on a subsequent trial ; namely, 
whether the person iqiprdiended thereupon be really guilty 
or not. (1) It is therefore in fiict no warrant at all ; for it 
wiU not justify the officer who acts under it ^ : whereas a 
wammt, pr<q>erly penned, (even though the magistrate who 
issues it should exceed his jurisdiction,) will by statute 
Geo.IL C.44. at all events indemnify the officer who exe*- 
cutes the same ministerially. And when a warrant is received 
by the officer he is bound to execute it, so far as the juris* 
diction of the magistrate and himself extends* (2) A warrant 


^ A practice bad obtained in tbe 
secretaries* office ever since the restora^ 
tion, grounded on some clauses in the 
acts fbr regulatkig the press, of issuing 
general warrants to take up (without 
naming any person in particular) tbe 
authors, printers, or publishers of such 
obscene or seditious libels, as were 
particularly ^ftedfied in the warrant. 
When those acts expired in 1694, the 
same practice was inadvertently con* 
'tiaued in every reign, and under every 
administimtioa, except the four last 


years of queen Anne, down to the 
year 1763; when such a warrant be* 
ing issued to apprehend die auUiors, 
printers, and publishers of a certain 
seditious libel, its validity was disput* 
ed ; and the warrant was adjudged by 
the whole court of king's bench to be 
void, in the cose of Money v. Leach. 
Trin. 5 Geo. IJLB-B. [3 Burr. 1742.] 
After which the issuing of such general 
warrants was declared illegal by a vote 
of the House of Commons. (Com, 
Jounu 32 Apr. 1 766. ) 


(1) TItis is rather shortly expressed ; in "bvery warrant the guilt or inno* 
ceuee oCthe person directed to be taken up remains to be determined on 
his si^Mequent trial ; but if the warrant is to take up A B charged with a 
murder, the^officer obeys the warrant, and will be protected by it, if he 
takes up A B, though A B is innocent of the murder ; whereas if the war*- 
be to take up the murderer of C D, or the author of such a bool^ and 
ihe officer should take up A B, who turns out not to be the murderer of 
C B,^or the author of the book, he has not obeyed the wiiTant, and, of 
cowmf, will not be protected by k« The public mischief is, that the dis- 
cretion whom to arrest is, in su^ aease, necessarily exercised by tbe info* 
rior officer, and not the magistrate^ in whom the constitution r^)ose8lt, 
^2) l/VhepB tbe warrant is direbted to an individual not anTofficinv or to 
an officer by nmm and as an inffivkUial, it authorises them to^execute it so 
as the ma^istfate^i jnrMif^n eikend%^biat does not edited the officer 
tofo b^ond his own district'; wheieitll ffieected altber tusdi constables, 
or to the constables G^ %parrieiiliw dkbriet, wiihoiit naminl them, it does* 
aot bUborise, andof eatiive does noi cotbp^ th^ lfogo b^ypnd their own 
f!espeo^4Si^^^ Aiihiiwimr»j^magistriMmyk m^ 
to act b^ondbis district, bjr^^ns^gtbe wiurnit to nim byname^ it seems 

that 
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from the chief, or other, justice of the court of kingS^^beiicli 
extends all over the kingdom: and is teste^d^ or dated^ Engr 
land; not Oj^ordshire^ Berks, or other particular county. 
But the warrant of a justice of the peace in one county, as 
Yorkshire, must be backed, that is, signed by a justice of the 
peace in another, as Middlesex, before it can be exabuted 
there. Formerly, regularly speaking, there ought to have C 
been a fresh warrant in every fresh county : but the practice 
of backing warrants had long prevailed without law, and was 
at last authorised by statutes 23 Geo. 11. c.26. and 24? Geo. 11. 
C.55. And now, by statute 13 Geo. III. c. 31. any warrant 
for apprehending an English offender, who may have escaped 
into Scotland, and vice versa, may be endorsed and executed 
by the local magistrates, and the offender conveyed back to 
that part of the united kingdom, in which such offence was 
committed. (3) 

2. Arrests by officers, vcithcnd *ix}aiTant, may be executed, 

1. By a justice of tlie peace ; who may himself apprehend, or 
cause to be apprehended, by word only, any person com- 
mitting a felony or breach of the peace in his presence'. 

2. The sheriff, and 3. The coroner, may apprehend any felon 
within the county without warrant. 4. The constable, df 
wliose office we formerly spoke*", hath great original and 
inherent authority with regard to arrests. He may, without 
warrant, arrest any one for a breach of the peace, committed 
in his view, and carry him before a justice of the peace. 

’ 2 Hal. P.C.86. ® See Vol. I. pag. 35o. 

» 

that if he in terms directs the officer of parish A. as such (without using his 
name) to do something in parish B., this considered equivalent to^ a 

special deleg^tmn of authority out of his parish, because 

otherwise the^Warrant would be nugatory on deface of it. See J?. v. TVeir, 
iB.&C. 288 j^ Now, indeed, these distioctiopg arc done away fcy the 
c. 18i which authorizes "the constable or other peace-officer bf any 
parish, or t^e to ^hora a warrant lhhlhi}e addressed, nd^hy name, but 
merely as ^uch, to execute it any where within thatjurhcllction, for which 
the ni^8tr|||;ficted, in granting or backing the warrant. 

(i5) This hks been ameiim^^^^ enlarged' by several subsequeiU; acts, 
and the 54u^5. c. gene^ clause that "all warrants issqid in 

England, Scotland, (^tfr^and^^r^l^^tively, 8h|dl^|6€ indo]^d/e:|ll^ 
^^nfbrced, and acted upSn by all jul^ces jmd of the peace In any/ 

part ofthe united khigdoin; in ffie maimer c,5l., in rei 

lation to warrants issued inJSngHhid or f^tland respectively. 



PUBLIC 


Book IV. 


And» case of felony actually committedi or a dang^ous 
iwunding, whereby fi^ny is like to enspe, he may upon pro- 
fitable suspicion arrest the felon ; and for iJbat purpose is autho- 
rised (as upon a justice's warrant) to break open doors [after 
demand of admission and notice that lie is constable] and even 
to kill the felon if he cannot otherwise be taken ; and, if he or 
his assistants be killed in attempting such arrests, it is murder 
in all concerned”. St Watchmen, either those appointed by 
the statute of Winchester, 13 Edw.I. c.4., to keep watch and 
ward in all towns from sun-setting to sun-rising, or such as 
are votscfi assistants to the constable, may viriute officii arrest 
all off^ders, and particularly night-walkers, and commit 
them to custody till the morning®. 


* 


[ 293 ] 3* Any private person (and a fortiori a peace officer) that 

is present when any felony is committed, is bound by the law 
to arrest the felon, on pain of fine and imprisonment, if he 
escapes through the negligence of the standers-hy*’. And 
they may justify breaking open the door's upon following such 
felon ; and Itihey kill him^ provided he cannot be othei*wise 
takeUf it is justifiable ; though if they are killed in endeavour- 
ing to make such arrest, it is murder Upon probable 
suspicion also a private person may arrest the felon, or other 
person so suspected ^ (4) But he cannot justify breaking 
open doors to do it ; and if either party kill the other in the 
attempt, it is manslaughter, and no more *. It is no more, 
because there is no malicious design to kill : but it amounts 
to so much, because it would be of most pernicious conse- 
, ^uence, if, under pretence of suspecting felony, any private 
person might break open a bouse, or kill another ; and also, 
because such arrest uponwispicion is barely permitted by the 
law, and not enjoined^.wa in the case of those who are present 
when a felony is committed. \ 


4. TH£R|fia yet another species of arrest^ wheiem both 
officers and piii^ ^en are concerned, and that is, upon an 
hue and cry rms^ upon a felony cdatedtted. An hue (from 
huer^ to shout, tnd cry), hutinui^*Wc^mr* is ok! com- 


P. <X e. is. f t. - 




(4) See Mit^ p. 141, 
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mon law process of pursuing, with horn and with voiipe, all 
felons, and sudi as luive dangerously wounded anothel K li 
is also mentioned hy statute Westm« 1« SEd«l. c.^ and 
4 £dw. I.-st coronatorh. But the pdiKipal statute^ 
relative to this matted, is that of Winchester^ ISl^w.L 
c.l. and 4., which directs, that from thenceforth every ebuh* 
try shall be so well kept, that immediately upon robberies 
and felonies committed, fresh suit%hall be made from town 
to town, and from county to county ; and that hue and cry 
shall be raised upon the felons, and they that keep the town 
shall follow with hue and cry with all the town and the 
towns near ; and so hue and cry shall be made from town to 
town, until they be taken and delivered to the sherifil , And 
that such hue and cry may more effectually be made," the 
hundred is bound by the same statute, c.S., to answer for 

* - 4 #^. 

all robberies therein committed, unless they take the fefon ; 
which is the foundation of an action against the huhdi^ ", 
in case of any loss by robbery. (§) By statute 2<7Eliz. c.l5l 

* Bracton, /.3. fr. 2. c. 1. § 1. “ See Vol.III. pag.i^. 

Mirr. e. 2. $ 6. 


(5) This provision of the statute has received various modifications by 
several subsequent statutes, particularly the 27Eiiz. c. 15., 2aC.3. c.7., 
8G.2. c. 16., and the 22 G. 2. c. 24. The general effect of these statutes is 
to impose certain preliminary conditions on the party seeking to recover 
agmnst the hundred, to limit the amount which he may recover, and 
to regulate the mode in which it is to be levied. Upon this subject the 
important matters to be considered are, 1st, Under what circumstttices and 
at what time the hundred is liable. 2d, What the party must do as the 
conditions of his recovery. 5d, To what extent he may recover; and, 
lastly, how he is to have execution of his judgment. 

1st, The hundred cannot be made answerable for robberies committed in 
a house, or in the night'^time, or on persons travelling on a Sunday, nor 
where the felons, or any one of them", is, taken before the action com- 
menced. No action can be Commenced after a year from the date of the 
robbery, nor J>efore forty days from it; inde^ it is not prddent to com- 
ment it till after forty days mm public notice of the robbery ^ven in the 
libndon Oaaette, as the hundtred are allowed till that time ij^r the taking 
tile felons. ^ ' 

sd, The party robbed all convenient spee^ giife notice of the 

robbery to soie^^of.the,ifdM^|ps of some town, village or hamlet nar 
the place of the roh^e]y,^tlKo to one of t^eliun<b^ <^nstti)let,oVsoiiie 
peace ofiker of some vIKge, or. hlimfet pi^e of the rob- 
bery, or leave notice in vmting at his as well as 

he can ^ felon or fUbns, and place <^l)ie rbbbeiy. mpst also, within 
twenty days after the robbery, cause' notice thereof to be given in tite 

. z 2 * Gasetle, 


2S 
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no and cry is sufBctent, unless made with boUi horsemen 
and footmen. And . by statute 8Geo.IL c. 16. the constable 
or like officer, refusing or neglecting to make hue and cry, 
forfeits 5l.; and the whole vill or dbtrict is still in strictness 
liable to bfe amerced, according to the law of Alfred, if any 
felony be committed therein, and the felon escapes. An in- 
stituticm which hath long prevailed in many of the eastern 
countries, and hath in p^’t been introduced even into the 
Mogul empire, about the beginning of the last century ; 
which is said to have effectually delivered that vast territory 
from ^the plague of robbers, by making, in some places, the 
villages,, in others, the officers of justice responsible for all the 
robbeiies committed within their respective districts Hue 
and cry* may be raised either by precept of a justice of the 

.r ^ Un. Hat. y'u 383, viL 156. * 2 Hal. P. C. 100—104. 

Gazette, describing as well as he can the felons, the time and place of the 
robbery, ai>d the goods robbed. ,He must also, within the^same time, be 
examined on oath before some justice of the peace of the county, and inha- 
biting within or near to the hundred, as to his knowledge of the robbers, 
and if be admits that he knows them, or any of them, he must enter into a 
recognisance before the justice of the peace to prosecute them for the rob- 
bery. He must also, before he commences the actfon, go before certain 
specified officers of the court in which he means to sue, or before the shcrifiT 
of the county, and enter into a bond to the hundred constable in the penal 
sum of 100/., with two sufficient sureties conditioned for the payment of 
costs, in case of judgment passing against him. 

5d, No person can recover more than 200/. unless there were two per- 
sons at least in company together at the time of the robbery, to attest the 
truth df the fact. The party himself, however, is, from the necessity of the 
ease, a competent witness to prove his own loss. 

Lastly, although the action is in form against the inhabitants generally of 
the hundred, and formeiiy both the process might have been served, and 
execution levied on any li|babitfint thereof, who was to be indemnified by 
a taxation of the hundred ; the party is now bound to serve his process in 
the commencemnt on the hundred constabfe, who must appear and defend 
for the hundred; And when the sheHlT receives the writ of^ execution, he 
is not to levy c^er on any particular inhabitant, or on the hundred constable, 
but to produce the same to two justices of the peace residing within or near the 
hundred^ who are to make an assmoienC on^hll places within the hundred 
Ibr the damages and costs of the^party recofec^lg, and a^.the necessary 
eopenc^of the defence; and to’ allow tinlkJivthis opera^h, the sheriff 
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peaccj’ or by a peace-officer, or by any privlate man that 
knows of a felony. "The party mising it must a^umt the 
constable of the vill with all the circumstances 'Wlroh he 
knows of the felony, and the person of the fel<m;.^mid there- 
upon the constable is to search his own town, and raise all 
the neighbouring vills, and make pursuit with horse and foot; 
and in the prosecution of such hue and cry the constable arid 
his attendants have the same powers, protection, and indem- 
nification, as if acting under a warrant of a justice of the 
peace. But if a man wantonly or maliciously raises an hue ^ 
and cry, without cause, he shall be severely punished as a 
disturber of the public peace 

In order to encourage farther the apprehending of certairi 
felons, rewards and immunities are bestowed on such as bring 
them to justice, by divers acts of parliament. The statute 
4 & 5 W. &M. C.8. enacts, that such as apprehend a high- [ 2 
wayman, and prosecute him to conviction, shall receive a 
reward of 40/. from the public; to be paid to them (or, if 
killed in the endeavour to take him, their executors,) by the 
sheriff of the county; besides the horse, furniture, arms, 
money, and other goods taken upon the person of such rob- 
ber; with a reservation of the right of any person from 
whom the same may have been stolen ; to which the statute 
8 Geo. 11. c. 16. superadds 10/. to be paid by the hundred 
indemnified by such taking. By statutes 6 & 7W.III. c. 17. 
and 15 Geo. II. c.28. persons apprehending and convicting 
any offender against those statutes, respecting the coinage, 
shall (in case the offence be treason or felony) receive a re- 
ward of forty pounds ; or ten pounds, if it only amount to 
counterfeiting the copper coin. By statute 10 & 11 W. III. 
C.23. any person apprehending and prosecuting to conviction 
a felon guilty of burglary, house-breaking, hori^-stealing, or 
private larciny^o the value of 5s. from any shojpi, warehouse, 
coach-house, . or stable, shall be excused from all parish 
offices. And by statute ^ Ann. cl SI. any person^^so appre- 
hending and prosecuii»|^ a burglar, or felohh^ house- 
breaker, (pr, if killed in the attempt, his eitecutors,) shall 
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penoBi diseoverii^ apprehending^ and prosecuting to con- 
vietiei^ wp perscm tahk^ reward fen* helping others to their 
stolen gems, shall be entitled to forty pounds. By statute 
14 Geo. IX. C.6. explained by 15 Geo. II. c.34. any pSerson ap- 
prehending and prosecuting to conviction such as steal, or 
kill with mi intent to steal, any sheep or other cattle specified 
in ihe latter of the said acts, shall for every such conviction 
receive a reward of ten pounds. Lastly, by statute 16 Geo. II. 
e.15. and 8 Gieo. III. c. 15. persons discovering, apprehend- 
ing and convicting felons and others being found at large 
during the tenn for which they are ordered to be transported, 
shall receive a reward of, twenty pounds. (6) 

■r 

whicli directs the method of reimbuhsing palatine of Durham, bysUt. 1 4 Geo. III. 
the shtrifisj are extended to the cotinty- c. 45. 

^ ■ " I . ' ■ I, 

(6) This system of rewards, under which it is to be feared that some me- 
lancholy abuses had been practised, has been almbst entirely done away with 
by a recent statute, the 58 G.5. c.70. This statute recites the clauses in 
4W.&M. C.8.,6&7W.3. C.17., 10&11W.3. c.23.,5Anne, C.31., 14G.2. 
c. 6., and 15G.2. c.28. and then in general repeals them, so far as relates to 
the granting pecuniary rewards to the party apprehending or convicting, but 
saves to him the right to the horse, furniture, arms, &c. given by the first of 
the above-named statutes, and saves also the pecuniary rewards to the 
executors of persons killed in the endeavour to apprehend. It renders also 
the certificate of exemption from parish offices, granted by the 10 & 1 lW.5. 
C.25. (commonly called a Tyburn Ticket) no longer transferable. In the 
room of this system, it substitutes a power in the court in all cases of felony 
to order the sheriff or treasurer of the county in which the offence shall 
have been committed, to pay to the prosecutor and witnesses, bound by 
recognisano^, or attrading under subpoena or notice, and also to alt persons 
i^>pearing to have active in the apprehension, both their costs and ex- 
penebs, and a reasonable compensation for their trouble and loss of time. 

It is only to be lamen^d that this act docs not extend lo cases of misde- 
mesnor, in which very often consid^srable hardships occur to poor prose- 
cutors, and witnesfes bound oyer to attend at a distance from their homes, 
and at a great e:^nce and loss of time* j 
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CHAPTER THE TWENTY-SECOND. 

OF COMMITMENT and BAIL. 


WThen a delinquent is arrested by any of the means 
mentioned in the precediitg chapter, he ought regu^ 
larly to be carried before a justice of the peace : and hotfr h& 
is there to be treated, I shall next shew, under the second 
head, of commitment and haiL 


The justice before whom such prisoner is brought, is 
bound immediately to examine the circumstances of the 
crime alleged : and to this end, by statute 2 & 3 Ph. & M. 
c. 10. he is to take in writing the examination of such pri- 
soner, and the information of those who bring him : which, 
Mr. Lambard observes was the first warrant given for the 
examination of a felon in the English law. For, at the com- 
mon law, nemo tenebatur prodere seipsum : and his fault was 
not to be wrung out of himself, but rather to be distovered 
by other means, and other men. (1) If upon this inquiry it 

* JSirenarch, b. 2. c. 7. See pag. 357. 


(1) The ft.s&sPh.&M. c, 10. is an extension of the l&sPh.&M. c.15. 
The first of these rdlat^ tO the examination of the pfisbner and the witnesses 
againi^ in cases i^ere the ,|ukic^ proceed to bail him; the latter, to 
caseiia 'eSunit him. ^ The provisions are nearly the sexae: but 

it is not to be undersfood, as might be inferred from the tes^ fiiat uiese 
statutes warrant the wringing out ^^e prisoner’s ofience 
the contrary, he is parfectly at ^iberty to say nothing, and 
tions : if he is disposed to speak, ahinxiape and pm^nt 
it to be his duty to caution him against sayh^ ^^y thing which may pr^udlce 
htmito. Aftor this wanung, and a dKstinct mfimmtion, where inducements 
hf^ i^n previou^ he!^ti£%> him t6 edbfe^^^that sudt confession wilt 
nothing in re^sion of punlshm^t, whatever die prisoner says 
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fnanildHdy appears, tbai no such crime was committed, 
or that the suspicion eatotained of the pmoner w^^wbolly 
^jgioundless, in such cases only it is lawful totally to ais^arge 
him. (2) Otherwise he must either be committed to prison, 
or give bail : that is, put in securities for his appearance, to 
answer the charge against him. Tin's coinmitment therefore 
being only for safe custody, wherever bail will answer Uie 
same intention, it ought to l>e taken ; as in most of tlie in- 
ferior crimes : but in felonies, and other offences of *a capital 
] nature, no bail can be a security equivalent to the Actual 
custody of the person. For what is there that a man may 
not be induced to forfeit, to save his own life ? and w hat sa- 
* tisfaction or indemnity is it to the public, to seize the effects 
of them who have bailed a murderer, if tlie murderer himself 
be suffered to escape with impunity ? Upon a principle similar 
to whicli the Athenian magistrates, when they took a solemn 
oatli. never to keep a citizen in bonds that could give three 
sureties of the same cjuality with himself, did it with an ex- 
ception to such as had embezzled the public money, or been 
guilty of treasonable practices^’. What the nature of bail is, 
hath been shewn in the preceding book viz. a delivery or 
bailment, of a person to his sureties, upon their givings (to- 
gether with himself,) sufficient security for liis nppe^irance: 
he being supposed to continue in their friendly custody, in- 
stead of going to gaol. In civil cases wc have seen that every 


^ Pott. Antiq. b.l. c.iS. 


‘ .See Vol. 1 1 1, page 290. 


is evidence against himself upon liis trial, llis examination must not be 
upon oath, a rule arising from the extreme anxiety of the courts to ascer- 
tain that it is purely voluntary. The information of the witnesses must l>e 
upon oath, the prisoner is entitled to cross-examine them; but neither 
party has a right to legal assistance before the magistrate, though there are 
few cases in w hick it would be refused to either, I'lie information of the 
witnesses may be read upon the trial as evidence, if it be shevm they 
are dead, unable to travel, or kept out of tlic way by the prisoner. 

P.C. c.46. s.3 — lo. 1 B.&.C.o7^ 

TbH sentence is warranted by the authorities of Crompton, Lam- 
I, Hale, and Hawkins, who laave little or no discretion in 
lee where the charge against the prisoner is positive; but these 
were questioned ia|^rec<hat cose (1 B.& C. 43.), imd the opinion 
se^s now to l>e, that the jiisdce is to exerdse a some^at more^ liberal 
discretion, and not to commit or detain a^^lkty^ bail, however |ii|itiive1y 
accused, if the balance of testimony be strongly m fiivoor of his,i]iitbc)eiice. 
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defendant is bailable j but m criioibal matters it is otherwise. 

Let us tberefore ..wquir^ in what, cases the party accused, 
ought tor cftight not 4o be admitted to bail. 

And, first, to refuse or delay to bail any person 
is an offence against the liberty of the subject, in any magis- 
trate by the common law “, as well as by the statute Westm. 1 . 
sEdw.l. C.1S., and the habeas corpus act, 31 Car. II. c. 2. 

And lest the intention of the law shall be frustrated by 
tbe justices requiring bail to a greater amount than the' 
nature of the case demands, it is expressly declared by sta- 
tute 1 W. & M. St. 2. C.2. that excessive bail ought not' to be 
required; though what bail . shall be called excessive, must 
be left to the courts, on considering the circumstances of die 
case, to determine. And, on the other hand, if the magis-. 
trate takes insufficient bail, he is liable to be fined, if the 
criminal doth not appear '. Bail may be taken either in 
court, or in some particular cases by the sheriff, coroner, or 
other magistrate: but most usually by the justices of the 
peace. Regularly, in all offences, either against the common- 
law or act of parliament, that are below felony, the offender [ 298 
ought to be admitted to bail, unless it be prohibited by some 
special act of parliament In order, therefore, more pre- 
cisely to ascertain what offences are bailable. 

Let us next see, who may not be admitt^ to bail, or what 
offences are not bailable. And here I shall not consider any 
one of those cases in which bail is ousted l^«tatute» frpm 
prisoners convicted of particular offences : for then such im- 
prisonment without bail is part of their sentende and punish- 
ment. But, where the imprisonment is only for safe custody 
bejbre die conviction, and not .for punishment afterwards, in 
such cases bail is ousted or taken, away, wherever the offence 
is of a very enormous nature for then the public is entitled 
to demand notfiing less than the highest security that can be 
given, viz. the body of the accused; in order to insi9« that 
justice shall be done upon him, if guilty. Such persons, 
therefore, as the author of the mirror observes*, *have no 

w 

" * KUwk. P.C. c.lS. SIS. . '2 Hal. P.C. 12?. 

' lbi£c.l5. is. „ »e.2. S24. 
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other sureties but the 6mr walls of the prison. By the andent 

oomnum law, before ^ mce ' the conquest, felonies 
were bailable, dll mnrdc^ was excq)ted by statute ; so that 
• persons might be admitted to bail before convicdon almost in 
. every case. But the statute Westm. 1. S £dw. I. c. 15. takes 
away die power of bailing in treason, and in divers instances 
of felony. The statutes 28 Hen. VI. c. 9. and 1 & 2 Ph. & 
Mar. c. IS. give ferther reguladons in this matter; and upon 
the whole we may collect ^ that no jnsdce of the peace can 
bail, .1. Upon an accusadon of treason : nor, 2. Of murdqr : 
nor, 3. In case of manslaughter, if the prisoner be clearly the 
slayer, and not- barely suspected to be so ; or if any indict- 
ment be found agmnst him : nor, 4. Such as, being committed 
for felony, have broken prison ; because it not only carries a 
presumpdon of guilt, but is also superUdding one felony to 
anoj^r . 5. Persons oudawed : 6. Such as have abjured the 
299 ] realm ; 7. Approvers, of whom we shall speak in a subse- 
quent chapter, and persons by them accused : ' 8. Persons 
taken .with the mainour, or in the fact of felony : 9. Persons 
charged with arson : 1 0. Excommunicated persons, takeu by 
writ de escommumcato capiendo : all which are clearly not ad- 
missible to bail by die jusdce. Others are of a dubious 
nature ; as, 1 1. Thieves openly defamed and known ; 12. Per- 
sons charged with other felonies, or manifest and enormous 
offences, not being of good fame : and 13. Accessories to fe- 
lony, that labour under the same want of reputation. These 
seem to be in the dttcied<m of the justices, whether bailable 
or no^ ' Tfag^ku^ dan are sudi as must be bailed upon of- 
fering sufScient surety ; as, 14. Persons of good feme, charged 
with a bare suspicion of manslaughter, or other inferior homi- 
cide ; 15. Such persons, being charged with petit larceny, or 
any felony not before specified : or, 16. With being accessory 
to any felony. Lasdy, it hi agreed that the court ' of king’s 
bench (or any judge ” thereof -in time of vacation) may bail 

* X 

f 

h 2 Inst 189. ^ 2 Init. 189. Latch. 12. Vaugli. 

^ ^ In midbuM pheitU de 157. Comb. 111. 298. 1 Comyns 

^ ue^Umtut perplegios dimittif pm^erqmm Dig. 49S* 
im phcko de homicidio, ubi ad Shin. 68,1. Sclk. 105. Stra. 911. 

aSdertUHhUumest* (Glanv. /.14. c.l*} 1 Camytta Dig* 497. 

2lii9t.l86. 2 Hal. P. C. 129. ^ 
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for any crime whatsoever, be it treason *, murder or any 
other offence, according to the stances of the case* 

And herein the wisdom of the |aw is very manifest To 
allow bail to be taken commonly for such enormous crimes, 
would greatly tend to elude the public justice : and y^lhere 
are cases, though they rarely happen, in which it would he 
hard and unjust to confine a man in prison, though accused 
even of the greatest offence. The law has therefore provided 
one court, and only one, which has a discretionary power of 
bailing in any case : exeept only, even to this high jurisdic- 
tion, and of course to all inferior ones, such persons as ant 
committed by either house of parliament, so long as the ses- 
sion lasts : or such as are committed for contempts by any of [ 300 
the king’s superior courts of justice K 

* 

Upon the whole,, if the offence be not bailable, or the party 
cannot find bail, he is to be committed to the county gaol by 
the mittimus of the justice, or warrant under his hand and 
seal, containing the cause of his commitment : there to abide 
till delivered by due course of law^. But this imprisoninent, 
as has been said, is only for safe custody, and not for punish- 
ment : therefore in this dubious interval, between the commit- 
ment and trial, a prisoner ought to be used with t^e utmost 
humanity ; and neither be loaded with needless fetters, nor 
subjected to other hardships than , such as are absolutely re- 
quisite for the purpose of confinement only though what are 
so requisite, must too ofteu be left to the discretion of the 
gaolers ; who are frequendy a merciless^ race of m^'and, by 
being conversant in scenes of misery, -steeled against any 
tender sensation. Yet the law (as formerly hdd) would not 
justify diem in fettering a prisoner, unless where he was un- 
ruly, or had attempted to escape : this being the humane 
language of our undent lawgivers*, custjodes poerum sibi com^ 

missorum non augeant^ nec eos torqueant ; sed omni saevitia 

remota^ pietateque adhlbitafjudieia ddnte exequantur!^ 

” In the reign of queen Elizabeth 

ft nras the unanimous opinion of the S&miwtti tofften in Aec mm 

judges, that no court could bail upon sM aceusatus per ptegioi tfymlui, liti es 
a commitment, for a charjre of hiffh reeumj?ote9laits 6ene/icw» flAuL £.3.1 
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CHAFfEK THE TWENTY-THIRD. 


OP THE SEVERAL A10DE8 OK PROSE- 
CUTION. 


next step towards the punishment of offenders is their 
r prosecution^ Or the manner of their formal accusation. 
And^thts is cither upon a previous finding of the fact by an 
inquest or grand jury ; or^ witliout such previous finding. 
Tlie former way is either by presentment or indictment. 


J. A PRESENTMENT, generally taken, is a very comprehen- 
sive terra ; including not only presentments properly so called, 
but also inquisitions of office, and indictments by a grand jurj'. 
A presentment, properly speaking, is the notice taken by a 
grand jury of any oflfence from their owm^ knowledge or observ- 
ation*, without any bill of indictment laid before them at the 
suit of the king; as the presentment of a nuisance, a libel, 
and the like ; upon which the officer of the court must after- 
wards frame an indictment **, before the party presented can 
be^utio answer it. An inquisition of office is the act of a 
jtit^t^wraonCd by tlie proper officer to inquire of matters re- 
to the crown, upon evidence laid before them. Some 
of £hi^ are in themselves convictions, and cannot afterwards 
be traversed or denial ; an^ therefore the inquest, or jury, 
ought to hear all that can be alleged on botii sides. Of this 
nature are all inquisitions of j/ieto of flight in persons 

accused of felony ; of deodands, and the like; and present- 
ments petty ofieneCs in the sheriff’s tourn or court-leet, 
whereupon the presiding officer may set a fine. ( 1 ) Other in- 

* liODib. J^renarck. L 4. c.5. ^ * 2 Inst.' 739. 


(1) There is some inaccuracy in iaatetiieiit. An inquisition finding 
that a man wasfelo de sc cannot, of course, be traversed by the individual 

but 
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quisitions may be afterwMds traT<Hr!!^. ibd exfoun ; os {>ar- 
ticularly the coroner’s inquiution i^'i^edes^ o^a inan^ wfien C 
it finds any one guijty of homicid^S^'&r in ^cli c^ies the o& 
fender so presented must be arraigned upon this inquisition^ 
and may ^pute the truth of it : which brings it to a I^fnd p£ 
indictinent} the most usual aud effectual means of ^bs^ 
cution, and into which we will therefore inquire a little ’ li^re 
minutely. (2) 

IL An indictment ^ is a written accusation of one or- more 
persons of a crime or misdemesnor, preferred" to, and pre- 

^ See Appendix, § 1. ' - ^ 

but it may be removed into the king’s bench by ceidtprari^ and there tra- 
versed by the executors or administrators of the deceased. Toomes v. Eth* 
ringtofiy 1 Saund.Rep. 56*5. n.(l ). edJ824. to the^ight of persons Reused 
of felony, I am not aware that this was eyetiinade a' siibstBddyernmtter of 
inquiry, distinct from the tn^l of th^ felony itself (see poftt^ 38 7.) i and as 
that trial could only be in the presence of the party Reused, it was then 
the regular verdict of a jury, after an open trial, and not a case in point. 
The coroner, indeed, holding inquisition on the death of a person, may 
find that he was murdered by A B, and tha.t A B has fled for it ; and the 
authorities all agree that this latter part of the finding Is not traversable ; 
though it is observed that no adequate reason for this distinction is to be 
found in the books. This probably was the flight which the author intended 
to mention. With respect to deodands, there is no mode, indeed, by which 
the lord of the francl^ can quarrel with the finding ofi the ^ury, so as to 
increase the value they have affixed, but the court wiU interfere to dimipbh 
that value, Foster, 266, and therefore it must be inferred that the finding 
is not absolutely conclusive. 

And, lastly, as to presentments of petty ofifences in the tdum or leet. 
Lord Mansfield has said that it cannot be true that they are not traversable 
any wher^ R. RoupeU^ Cowp. 459* ; and the law seems to be, ^bfore 

the fine is estreated and paid, though not afierwards^ the'preseiteee^^y 
be removed by certiorari into the court of king’s bench and treter^ed diWe, 

v. Heaton^ 2T. R. 184. ,, 

Upon the whole, it may be Imd down generally, that With exception 
of fiigbt on the death of a man, no finding of anlnqiu^tion can be conclu- 
sive on a party, who has had no opportunity of vindicating his rights before 
the juiy ; while there are cases in which a party who has voluntarily ibre« 
gone that right in one stage, may yet traverse the finding in- some fixture 
stage. As where, upon an inquiiy by the sheriff udder a writ of 
jury find certsun goods to be the goods of A B, and that 
to the court of exchequer; Q D, who claims the goods, and wl^t have 
done so, but neglected to & so, before the sheriff, may traverse the 
finding in the court dbove*, 

( 2 ) For the presentment of mfliaiices in highways, jfec* byjustkes and 
others, see ante, p, 167, ^ 
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rallied upon oit|i jur]r« lV this end the sheriff 

or every 13 , to return to every session of the 

pea(% aii^ evei7 of oyer and terminer^ and of ge- 

neral gabi-delivery, twenC^^Vf good and lawful men of the 
eoun^, some out of e^ery hundred, to inquire, present, do, 
aiid execute all thosb^^ingps^ which on ^e part of our lord 
the ^hall thai and &ere be commanded ^hem They 
ought. freeholders, but to what amount is uncertain ® : 
which seems to !>e casus omis^f and as proper to be supplied 
by the legislature the qualification^ of the petit July which 
were formerly equally vague and Uncertain, but are now 
settled by several acts of parliament. However, they are 
usually gendemen of the best figure in the county. As many 
as appear upon this panel are sworn upon the gi*and jury, to 
the amount, of twelve at the least, and not more than twenty- 
threes twelve may be a niajdrity. Wifich number, as 
well as the constitution itself, we find exactly described, so 
early as the laws of king Ethelred K ‘‘ Exiant setUores duo- 
decim thani^et praefectus cum eis^ et Jureiit 'super sanctuariim 
quod eis in mams dafyir, quod nolint idlum imiocmtem accu- 
sdre^ nec aliqUem noxium celare^^ In the time of king 
Richard the first (according to Hoveden) the piocess of elect- 
ing the grand jury ordain^ by that prince, was as follows : 
four knights were to be taken from the county at large, who 
chose two more out of every hundred ; ' which two associated 
to themselves ten other principal freemen, and those twelve 
were to aiwer cohcemmg all particulars relating to their 
[ 303 ] own district Irhis number wlis probably found too large and 
foibiinveoient but the traces of this institution still remain in 
.^st {tome of ue jury ,Be summoned out of every huii- 
. died/ This grand juiy- aite previously instruct^ in Uie 
artides of thdr inquiry, by a chaige from the judge vvho pre- 
sides upon the bench. They then vrkbdraw, to sit and receive 
indictments, which are preferred to them in the nai]|e of 
Idn^ but St the suit of any private prosecutor ; and are 
to hear evidence on behalf of the prosecutiim : for the 
of an indictment is only in .tl^ nature of an inquiry 
or acoBiMion, whidi is afterwards tq hie tried and determined; 

I 




Ck.is, WRONGS. ^ SOS 

ther liiere -cftose 1 

it A grttnd^juiy) howiQirer, 
suaded of te truth of an indi< 
goes;' and not to test satisfied with remi^ proba- 

bilities: a doctrine that mifirht be acolied to'verv oonressiW 
purposes *• (3) 


) obJI i(pon,IIie party to 

oii^;to 4oro^ 


The griahd jury ^ sworn to inquire, only for body 
of the county> jpro cwpore comitatus ; and therefore 
not regularly ipquire qf a fiict done out, that ^imty for . 
which they are sworn, unless particularly eh^M by an act 
qf parliament. And to so high a nicety .wa84his matter an- 
tiently carried, that where a man was wounded ip t}ne coimty, 
and died in another, the offender was at common law indict- 
able in neither, because no <x>inplete ^ct jof felony was done 
in any one of them ; but by & 3 Edw# VI. c.,34*. be is 

now indictable in the county' where 4e party died. Jihd> by 
statute 2Qeo.rL, C.21., if . the stroke or poisoning be in 
England, and the death upon the sea or out of England ; 
or, vice versa; the offenders and their accessories may be 
indicted ia the county where eidier the death, poisoning, or 
stroke shall, happen. And so in .'some other cases: as par- 
ticularly, where treason is committed out cff the realm, it 
may be inquired of in any county within the realm, as the 
king shall direct, hi pursuance of statutes 26 Hen. VIII. c. 13., 
3SHen.VIIL c.23., 35 Hen. VIII. c.2., and 5 & SEdw.VI. 
c. 1 1. And counterfeiters, washers, or minishers of the current [ 
coin, together with all manner of felons and^thelr accessori^ 
may by statute 26Hen.VIIL c.6. (confirmed and.exiilftthcd^^ 

^ i 

« State TrUls, IV. 1*3." 


(?) th^.mcra manifest, because tlm form of the indictment is that 
thej^ their oathy present the (mrty to hare committed the dime. This 

form is,'jei|iap8, stronger than mi^t be wished ; the law and common seine 
require, In or^naiy cases, that when a man affirms on oath, he si^^d te 
taken to eq^iess his full oonv^cUon of the truth of that which he eib||^; 
now the finding of a grand juiy is alwiys made with fee resenrei afctWMK 
upon having heard the wH ae iipl one ude only, attd,ia maiqt 
the doubt whether the fecfes'ltSiaif to do not amoimt to a ""'^ " 



in law fitqp feat which is feaii^ fe lim biii.It has 
that scrupulous minds hml&eeo tender difficulty as u> fei 

from these circumstances. ^ 
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juris4i^on. And if a person be indicted in one connty 
larc^ of goods origmally taken in another^ and be thareot 
* conyicted or stands mute) (8) he shall not be admitted to his 
clergy ; provided the ori^nal taking be attended with such 
circumstancesi as would have ousted him of his clergy by 
virtue of any statute made previous to the year 1691 \ 

I t 

When the grsmd juiy have heard the evidence^ if they 
think it a groundless accusation, they used formerly to endorse 
on the back of the bill, ignoramus or, we know nothing 
of it^ intimating, that though the facts might possibly be true^ 
that trutl^ did not appear to them : but now, they assert in 
English, more absolutely, ‘‘ not a true bill or, (which is 
the better way) ‘‘not found and then the party is dis- 
charged without farther answer. But a fresh bill may after- 
wards be preferred to a subsequent grand jury. If they are 
satisfied of the truth of the accusation, they then endorse 
[ 806 ] upon it, “ a true bill antiently, “ billa vera!^ The indict- 
ment is then said to be found, and the party stands indicted. 
But to find a bill there must at least twelve of the jury agree : 
for so tender is the law of England of the lives of the subjects, 
that no man can be convicted at the suit of the king of any 
capital ofience, unless by the unanimous voice of twenty-four 
of his equals and neighbours : that is, by twelve at least of 
the grand jury, in the first place, assenting to the accusation : 
mid afterwards, by the whole petit jury, of twelve more, find- 
ing him guilty, upon his trial. But if twelve of the grand 
jury assent, it is a good presentment, though some of the rest 
disagreed And the indictmen^ when so found, is publicly 
^Uvered into court. 

• 

Indictmekts must have a precise and sufficient certainty. 
By statute 1 Hen.V. c.5. all indictments must set forth the 
Christian name,, simam^ and addidou of the state, and degree, 
mysteiy, town, or place, and the county of the offender : and 
all this to identify his person. Hae time, and jdace, 'are also 
' . to be ascertained by naming the day, and township, in which 
fact was committed: (hough a mistake in Uies^ pdbts is 
ia: general not hdd to be material, provided the time be laid 

4 5M. 2^ H«s. vm. C.S. a W. ft M. c.9. ' S fiU. P.c. 161. 

.1 -...itW ta ii' Iifc ^ — — ■ ■ ... .y. 

(8) As to stan^ng niuto, MSe post, 824, 
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previous to the finding of the indietn^ent, and the place to be 
within the jurkdiction of die court ; unless where the pUbe is 
Idd) not merely as a venue, but as part of the descriptm of 
the fact*. But sometimes the lime may be very material^ 
where there is any limitation in point of time assigned for the 
prosecution of offenders: as by the statute 7 Will. III. 
which enacts, that no prosecution shall be had for any of the 
treasons or misprisions therein mentioned, (except an assa^i* 
nation designed or attempted on the person of the king,) 
unless the bill of indictment be found within three years after 
the offence committed^ : and in case of murder, the time of 
the death must be laid within a year and a day after the 
mortal stroke was given. The offence itself must also be set 
forth with clearness and certainty ; and in some crimes par~ 
ticular words of art must be used, which are so appropriated 
by the law to express the precise idea which it entertains of 
the offence, that no other words, however synonypnous they f 307 
may seem, are capable of doing it. Thus, in treason, the 
facts must be laid to be done, ‘‘ treasonably and against his 
allegiance antiently, proditorie et conh'a ligeantiae suae 
debitum else the indictment is void. In indictments for 
murder, it is necessary to say that the party indicted mur- 
‘‘ dered,” not killed,” or slew,” the other; ^hich till the 
late statute was expressed in Latin by the word murdravitV* 

In all indictments for felonies, the adverb ** feloniously,” 
^^felonice^^ must be used ; and for burglaries, also ** burg-- 
lariter^^ or in English, ‘‘ burglariously :” and all these to 
ascertain the intent. In rapes, the word ‘‘ rapuit^ or 
“ ravished,” is necessary, and must not be expressed by Itpy 
periphrasis; in order to render the crime certain. So in 
larcinies also, the words ^^felonice cepit et asportavit, feloni-* 
ously ^k and carried, away,” are necessary . to every in- 
dictment ; for these only can express the very offence. Also 
in indictments for murder, the length, and depth of the wound 
should in general be expressed, in order that it may appear 
to the court to have been of a mortal nature : but if it goes 
through the body, then its dimensions are for 

that is apparently sufficient to have been the cause of the 
death* Also, where a limb, or the like, is* absolutely cut off, 

* S Hawk. P.C. C.46. § 181. » See VoLIlL pea. 391. 

*Foa.949. 
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mdk descriptioti is imj^ssible'^. Lastly, in indictments, 
i3m mhte of the thing, srhaeh is the subject or instrument of 
oSfence, must sometimes be expressed. In indictments 
Sat larcinies this k necessary', that it may appear whether it 
be grand or petit larciny ; and whether entitled or not to die 
benefit of clergy^ in homidde of all sorts it is necessary ; as 
die weapon with which it is committed is forfeited to the king 
as a deodand. (9) 

Th£ remaining methods of prosecution are without any 
previous finding by a jury, to fix the authoritative stamp of 
verisimilitude upon the accusation. One of these by tlie 
common law, was when a thief was taken imth tfie mainour^ 
that is, with the thing stolen upon him in manu. For he 
Height, when so detected JlagratUe delicto^ be brought into 
court, arraigned, and tried, without indictment: as by the 
[ ] Danish law he might be taken and hanged upon the spot, 

without accusation or trials *But this proceeding was tdceii 
away by several statutes in the reign of Edward the thirds : 
though in Scotland a similar process remains to this day^ 
So that the only species of proceeding at the suit of the king, 
without a previous indictment or presentment by a grand 
juiy, now seems to be tliat of information, 

III. Informations are of two sorts: first, those which are 
partly at the suit of the king, and partly at tliat of a subject ; 
and secondly, such as are only in the name of the king. The 
former are usually brought upon penal statutes, which inflict 
a penalty upon conviction of the offender, one part to the 
mt of the king, and another to the use of the informer ; and 
are a sort of qui tarn acUons, (the nature of which was ex- 
{dained in a former volume*,) mily carried on by a criminal 
instead of a civil process : upon vriiich I shall therefore only 

5 Etp, ISS. y 2 Hal. P.C. 149. 

^ SUarnli. dejwrt Bueon* /.S. c«5. * Lord KaiiBi, L SSl. 

* See VoL III. pag^lSS; 

' ,..i ■■■ .■.■I. 1 I i 

(9) there particulan ore stSlIirid omterial to die form of the 

ia^lictiiieiit, from a scnipulouf adhereo^ to aafient precedents, yet the 
need not coire^nd predsdy to the deicripCion orvalue; the wound 
proved, so long as it is of the same kind,frmay differ in length, depth, or 
iicaadon from that which is charged: the value of the weapon, or 
things stolen, is subject to the mme observation. East, P. C. v. s. i lo. 
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observe^ that by the statute 31 Eljbs. c.5. no prosecution 
any penal statute, the suit and benefit whereof are lia^ted 
in part to the king and in part to* the prosecutor cam be 
brought by any common informer, after one year w expired, 
since the commission of the offence; nor on behalf th^ 
crown after the lapse of two years longer ; nor, where the 
forfeiture is originally given only to the king, can such prose« 
cution be had after the expiradcm of two years from the 
commission of the offence. 

Th£ inibrmations that are exhibited in the name of the 
king alone, are also of two kinds : first, those which are truly 
and properly his own suits, and filed ex officio by his own 
immediate officer, the attomey<^eneral ; secondly,' those in 
which, though the king is the nominal prosecutor, yet it is at 
the relation of some private person or common informer; 
and they are filed by the king’s coroner and attoimey in the 
court of king’s bench, usually called the master of Ae crown- 
office, who is for this purpose the standing officer of the 
public. The objects of the king’s own prosecutions, filed 
ex officio by his own attorney-general, are properly such enor- 
mous misdemesnors, as peculiarly tend* to disturb or endanger ^ 399 
his government, or to molest or affront him in the regular 
discharge of his royal functions. For offences so high and 
dangerous, in the punishment or prevention of which a mo- 
ment’s delay would be fatal, the law has given to the crown 
the power of an immediate prosecution, without waiting for 
any previous application to any .other tribunal : i^rhich power, 
thus necessary, not only to ^e ease and s^ty, but even to 
the very existence of the executive magistrate, was originally 
reserved in the great plan of the English constitutimi, wherein 
provision is wisely made for the due preservation of all it’s 
parts. The olgects of the other species of informations, filed 
by the master of the crown-office upon the complaint or rela- 
tion of a private subject, are any gross and notorious misde- 
mesnors, riots, batteries, libels, and other immoralities of an 
atrocious kind*^, not peculiarly tending to disturb the govern- 
meat, (for those are le& to the care of the attomey-geneml,) 
but whkhi on account of their magnitude or pernicious 
deserve the most public animadversion* And whm 

, **2 Hfiwk. P.C. c. 26. § 1. 
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an infimnation is filed) either thus, or by the attomey«^neral 
€9 vfficio^ it must be tried by a petit jury of the county where 
the ofienpe arises v after whid, if the defendant be found guil^, 

, the court must be resorted to for his punishment 

Theee can be no doubt but that this mode of prosecution 
by information, (or suggestion,) filed on record by the king’s 
attorney-general, or by his coroner or master of the crown- 
office in the court of king’s bench, is as antient as the common 
law itself S . For as the king was bound to prosecute, or at 
least to lend the sanction of his nime to a prosecutor, when- 
ever the grand jury informed him upon their oaths that there 
imLS a sufficient ground for instituting a criminal suit: so, 
when these his immediate officers were otherwise sufficiently 
assured that a man had committed a gross misdemesnor, 
either personally against the king or his government, or 
against the public peace and good order, they were at liberty, 
without waiting for any farther intelligence, to convey that 
310*] information to the court of king’s bench by a suggestion on 
record, and to carry on the prosecution in his majesty’s name. 
But these informations (of every kind) are confined by the 
constitutional law' to mere misdemesnors only : for, wherever 
any capital offence is charged, the same law requires that the 
accui^tion be warranted by the oath of twelve men, before 
the party shall be put to answer it. And, as to those offences, 
in which informations were allowed as well as indictments, so 
long as they were confined to this high and respectable 
jurisdicUon, and were carried on in a legal and regular course 
in his majesty’s court of king’s bench, the subject had no 
reason to complain. The same notice w'as given, the same 
process was issued, the same pleas were allowed, the same trial 
by jury was had, the same judgment was given by the same 
judges, as if the prosecution had originally been by indict<p 
ment. But when the stat. 3 Hen. VII. c. 1 • had extended the 
jurisdiction of the court of star-chamber, the members of 
which were the sole judges of the law, the fact, and the 
penalty; and when the statute U Hen.VlL c.3. had per^ 
putted informations to be brought by Sny informer up<m any 
penal' statute, not extending to life or member, at the assises 

b^ie the justices of the peace, who were to^hear 

« 1 Sliont^.lls. 
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determine the eame according to their own discretidn ; tiien* 
it was, that the I^l and orderly jnrisdiction dl the cott|rt o€ 
king’s bench fell into disuse and oblivion, and Empson 'had 
Dudley (the wicked instruments of king Henry by 

hunting out obsolete penalties, and this tyrannical in€>de of 
prosecution, with other oppressive devices*', continually har- 
assed the subject and shamefully enriched the crown. The 
latter of these acts was soon indeed repealed by statute 
1 Hen.VIIL c.6., but tlie court of star-chamber continued 
in high vigour, and daily increasing its authority, for more 
than a century longer ; till finally abolished by statute 
16 Car. L c. 10. ^ 

Upon this dissolution the old common law ® authority of 
the court of king’s bench, as the imsto$ inmim of the nation» 
being found necessary to reside somewhere for the peace and 
good government of the kingdom, was again revived in prac- 
tice^. And it is observable, that in the same act of parlia- [311 
ment which abolished the court of star-chamber, a conviction 
by information is expressly reckoned up, as one of the legal 
modes of conviction of such persons as should oSend a third 
time against the provisions of that statute It is true, sir 
Matthew ftale, who presided in this court soon after the time 
of such revival, is said to have been no friend to this method 
of prosecution : and, if so, the reason of such his dislike was 
probably the ill use which the master of the crown-office 
then made of his authority, by permitting the sullgect to be 
harassed with vexatious informations, whenever applied to by 
any malicious or revengeful prosecutor ; rather than his doubt 
of their legality, or . propriety upon urgent occasions'.. For 
the power of filing informations, without any controul, then 
resided in4he breast of the master: and, being filed in the 
name of the king, they subjected the prosecutor to no costs, 
though on trial they proved to be groundless. This oppres- 
sive use of them, in the times preceding the revoli^ion, oc- 
casioned a struggle, soon after the ^cession of king Willimn'*, 
to procure a declaration of their illegality by the jud^ent 

^ 1 And. 157. t Stat. 16 Cw. 1. c. la f 6. 

« 5 Mod, 464. ** 5 Mod. 460. ' 

^ Styl. Hep, 217. 245. Slyl. pract. * 1 Saund,^l, 1 Sid: 174. ' 

Beg. tU. InfonnaUon, pag, 187. (edit. ** M. *1 W. A M. 5 Mod. 45a Cpmb; 

1657.) 2 Sid. 71. 1 Sid. 152, 141. Fat^ 361: 1 Show. 106* 
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|]n» court of kill’s be^» But sir John Hd[t» who then 
{wsetnded there» and dU d»e judges, were clearly d opinion^ 
that this proceeding was grounded cm the common IaW| and 
^ could not be then impeachecL And, in a few years aftarwards, 
a more temperate remedy was applied in parliament, by sta- 
tute 4 and 5 W.&M. c.lS« which enacts, that the clerk of the 
crown shall not file any information without express direction 
firom the court of king^s bench ; and that every prosecutor, 
permitted to promote such information, shall give security by 
a recognizance of twenty pounds (which now seems to be too 
small a sum) to prosecute the same with effect ; and to pay 
4X)sts to the defendant, in case he be acquitted thereon, unless 
the judge, who tries the information, shall certify there was 
reasonable cause for filing it; and, at all events, to pay costs, 
[ 312 ] unless the infermation shall be tried within a year after issue 
joined. But there is a proviso in this act, that it shall not 
extend to any other informations than those which are ex- 
hibited by the master of the crown-ofiice : and, consequently, 
informaticms at the king^s own suit, filed by his attorney-ge- 
neral, are no way restrained thereby. (10) 


(10) The grantii^ permission to file an information is a matter entirely 
within the discretion of the court ; hut certain general rules, which they 
have laid down to guide that discretion, may be collected from the books, 
and fiom these they never depart, unless the particular circumstances take 
the case out of the general principle. 

The first rule is, that the party applying must come early; for the incon- 
venience of delay till a grand jury uts, is one main ground on which the 
proceeding itself is to be justified. And this is a rule not to be construed 
technically, but liberally, so that when a public officer complained of a libel 
which had passed through several editions, the last of whi^ was published 
recently befmre the complaint ; but several grand juries bad sate rince the 
publication of the first, the application was refused, as founde^iujfibstance 
on the first, though in form on the last edition ; the matter coxMjpjl^ed of 
beii^ the same in both. J?. v.O’Jfeaiw, MS. Mich. 1825. In die case of 
applications against magistrates, the rule is become almost unalterable, that 
leave will not be granted, even conditionally, if the par^ applies so late in 
the second term after the alleged ofieoce committed, that the mi^pstrate 
cannot show cause i^gainst the application in the same term ; and it will 
not be enough for die party applying to explain the delay, by swearing that 
the facts had only recently come to his knowlec^; for fusing, w appli* 
cation does not predude inqtniy by the ordinaiy modes, and tim admitting 
sudi an excuse would lead to ea^ ovations of a most useful and equitable rule. 
It is cMgm, that if the court were conditionally to grant the application 

at 
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.There Is one spwies of informations, still farthmr regu- 
lated by statute 9 Ann. c.20. viz. those in tlm nature of a writ 
of quo voarramtO} which was shewn, in the preceding Totume*, 
to be a remedy giren to the crown against such as had usurped 
or intruded into any office or franchise. The modrnn infimn- 
ation tends to the same purpose as the antient wnt, b^g 
generally made use of to try the civil rights of such franchises ; 
though it is commenced in the same manner as other inform- 

‘ See V0I.III. p. 262 . 


at such a time, that the cause against it could not be shown till the third 
term, the general consequence would only be delay of prosecutions ; for in 
the interval between the ofience and that third term the assises must have 
intervened» at which the applicant might present a bill to the «grand jury. 
And if there are other reasons for applying to the court, such as supposed 
prejudices or prepossessions in the grand jury of the county, still it is un- 
fair to keep the imputation arising from the doubt even, whether a criminal 
information will not be filed, hanging over the head of a public functionary 
in unnecessary; suq>ence. i2. v. Buhopy 5 B. & A. 612. 

A second rule in the case of application against magistrates is, that the 
affidavit of the party appl 3 dng must directly impute corrupt motives for the 
misconduct complained of ; the court will not lend its extraordinary aid to 
punish either their ignorance or mistake, but leave the party to hb ordinary 
remedy by indictment or action. M, v. Borrofiy 5 B. & A. 452. 

A third rule is applicable to the case of informations for libels : there, if 
the libel complained of imputes to an individual a substantive and definite 
crime, ci 4 )able of being distinctly denied, the court will expect that he who 
complains of the charge, as a ground for the extraordinary interposition of 
the court, should distinctly, upon affidavit, deny thebe^ guilty of k. The 
justice of this is self-evident : and it will be more so, it is recollected 

that upon the trial of the information, the defehdant would not have the 
power of proving the truth of the charge. 

A fourth rule is, that where the act complained of gives the individual a 
right of action also for civil damages, he must waive that right, uniciss the 
court, upon hearing the whole matter, should be of opinion that it is a 
proper subject to be tried in a civil action, and specifically give hi m leave, 
so to do. V. Sparrow, 2 T. R. 198. 

Prosecutions by the crown for misdemesnors, whether by indictment or 
information, are now laid under certain r^;ulation8 by the 60 G. III. and 
1 G.IV. c. 4 , which enacts, that in such cases the court shall, if required, 
order a copy of the information or indiettnent to be deliver^, after ap- 
pearance, free of expeoce to the defendant, or his attorney ; and if the at- 
torney or Bolidtor-general shall not bring the issue to trial vrithin twelve 
edendar months after the (dea of not guilty pleaded, the court may, on the 
defendant’s application, of which twenty days* notice must be given to 

the attorney or soUcitor-general, allow tiie defendant to Mna on the 
tridL 
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tAiiift ire^ die wiQ of the tmormy-^ 

geamd: be^ ptop iwi y acriiaiiiil pmecaltmi, m qtder to 
floeilie defakbeit far his ositrpiition^ as well as to oust him 
from ius office ; yet usually cmisidered at present as merely 
a ci\^i proceeding. 


These are all the metiiods of prosecuticm at die suit of 
the king. There yet remains another, which is merely at the 
suit of the subject, and is called an appeal. 


IV. An ap])eal, in the sense wherein it is here used, does 
not signify any complaint to a superior court of an injustice 
done an inferior one, which is the general use of the word ; 
but it here means an original suit at the time of it’s first com- 
mencement™. An appeal, therefore, when spoken of as a 
criminal prosecution, denotes an accusation by a private sub- 
ject against another, for some heinous crime; demanding 
punishment on account of the particular injury suffered, 
rather than for the offence against the public. (11) As tliis 
method of prosecution is still in force, I cannot omit to men- 
C SIS ] don it: but as it is very little in use, on account of the great 
nicety required in conducting it, I shall treat of it very 
briefly ; referring the student for more particulars to other 
more voluminous compilations 

This private process, for the punislimeni of public crimes, 
had probably its original in those times when a private |)e- 
cuniary satisfaction, called a twrrg/W, was constantly paid to 
the party injured, or his relations, to expiate enormous of- 

It is derived from tlic French, signifies the same os the ordinary sense 
** apj^dlerP the verb active, which sig- of ** appeal’* in Eiiglisli. 
nifiai to coll upon, summon, or challenge ” 2 Hawk. P. C. ch. 25. 

one; and not the verb neuter, which 


(U) It seems more correct, to say with Hawkins, P.C. b.ii. c.SJ. 8.1. 
that an appeal was the party’s private action, prosecuting aUo for the 
crown in respect of the offence against the public ; because, as will be 
stated at page 515, the trial of an appeal was deemed to have satisfied pub- 
lic as well as private justice, and an acquittal upon it was a bar to an in- 
dictment. But the whole law of iqlpeals is now little more than matter of 
curiodty, for the public attention having been drawn to the subject by the 
appeid of Ashford against Thornton, for the murder of his sister, 
(1 B.& A. 405.) the 59 G. 111. c. 46. was passed, which abolishes all appeak 
of treason, murder, felony, or other offences. 


Ch.S9- 


WRONGS. 


SIS 


fenceSi Tbb was a custom, derived, to us, in common 
other northern nations ^ , from our . ancestors, the antient 
Germans; among "whom, according to Tacitus^, Imtw 
‘‘ homicidium certo armentorum ac pecorum numero ; r&dpitque 
sati^aetionem universa domus^^ (12) In the same manner 
by the Irish Brehon law, in case of murder, the Birehon or 
judge was used to compound between the murderer and the 
friends of the deceased who prosecuted him, by causing 
the malefactor to give unto them, or to the child or wife of 
him that was slain, a recompense which they called an 
eriach And thus we find in our Saxon lawrs (particularly 
those of king Athelstan ‘) the several weregilds for homicide 
established in progressive order from the death of the ceori 
or peasant, up to that of the king himself^. And in the 
laws of king Henry !• we have an account of what other 

® Sticrnh* dejurc Sucoru /. 3. c. 4. * Tlie weregilcl of a ceor] was 2G€ 

P (leM, O* c.2\, tWysmas, that of the king 30,000; 

'5 And in another place, (c. 12.) Dc-^ each thrysma being* equal to about a 
lictiSf pro modo jioena : eqvorum peco^ shilling of our present money. The 
mmqtie numero convicti mulctantur. weregilcl of a sul]ject was paid entirely 
** Pars mulctae rcgi vcl civxtati ; pars i]n,i to the relations of the party slain ; but 
qtu vindicatur, vd propinquis tjus^ ex- that of the king was divided ; one half 
$olvitur,'* being paid to the public, the other to 

'* Spenser’s State of Ireland, p. 1513. the royal family. 
edit* Hughes. c. 12. 

* Judic. Civit, iwwd.Wilk. 71. 


(12) According to an author whom I have before cited, the word 
i/d, is compounded of the German words wehr^ defence, or guarantcie, 
and geld, money, and signifies the price paid by him who had injured an- 
other, for protection to be afforded him by the public, against that person's 
revenge. He marks it as the first step made by our northern ancestors 
to the placing the punishment of individual wrongs, in the hands of the. 
public. In the earliest traces which ran be found of it, it seems to have 
been a private arrangement between the parties, by the intervention of 
their mutual friends; then the laws fixed the sum, which should be deemed 
a sufficient compensation for each injury; and, finally, on the payment of 
that sum, took the injuring party imder their protection, and forbade the 
injured family to prosecute their revenge. At this stage it became 
tiiral that a part of the weregild should be paid to the public; the re- 
mainder went to the injured person or his family ; and the whole was made 
up by the joint contribution of the individual and his family. This was 
the natural result of its being a system substituted for one in which a 
man’s family took part in all his quarrels, and were of course exposed to 
the consequences of all his actions, l Meyer, 126 , dec. 
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€^Smces were thai redeemable by weregild, and what were 
not so As, therefore, during the continuance d this ciis« 
tom, a process was certainly given, for recovering the wwe- 
^Id by the party to whom it was due ; it seems that, when 
D these offences by degrees grew no longer redeemable, the 
private process was still continued, in order to insure the 
infliction of punishment upon the offender, thou^ the party 
injured was allowed no pecuniary compensation for the 
oflfence. 


But, though appeab were thus in the nature of prosecu- 
tions for some atrocious injury committed more immediately 
against an individual, yet it also was antiently permitted, that 
any subject might appeal another subject of high treason, 
either in the courts of common law % or in parliament, or 
(for treasons committed beyond the seas) in the court of the 
high constable and marshal. The cognLsance of appeals in 
the latter still continues in force; and so late as 1631 there 
was a trial by battel awarded in the court of chivalry, on such 
an appeal of treason ^ : but that in the first was virtually abo- 
lished* by the statutes 5Edw.lIL c.9. and 25£dw.IIL st.5. 
C.4., and in the second expressly by statute I Hen. IV. c.l4. 

that the only appeals now in force, for things done within 
the realm, are appeals of felony and mayhem. (IS) 

An appeal of felony may be brought for crimes committed 
either against the parties themselves, or their relations. The 
crimes against the parties themselves are larciny^ rape^ and 
arson* And for these, as well as for mayhem, the persons 

^ In Tuikey this principle is still the matter for money, notliing more 
carried so £ur, that even murder is never is said about it. (Lady M. W. Mon- 
prosecuted by the officers of the go- tague, lett. 42.) 
vensment, as wiUi It is the bud- * Britt, c. 22. 
ncsB of the next relation^ and them ^ By Donaltl lord Rea against David 
only, to revenge the slaughter of their Ramsey. (Rushw. voLii. part2. p.ll2.] 
kinsmen ; and if they rather dioose * 1 Hid. P. C. 349. 

(as they geneially do) to compound 


(15) Hawkins, b.H. c. 25. s. 29. doubts wbetlier appeals of treason wen 
abolished, as the text siqipoBes, and his doubt recrivea soma countenance 
by the fact of the le^lature fec<^;niaing them as a subsistiiig mode o 
trial, in the 59G.111. c. 46. meiRtoiied in note (ii). 
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rob^ed^ ravished, maimed, or whose bouses are burnt, may 
institute this private process. The only crime against one’s 
I'elatimi, for which an appeal can be brought, is that df killing 
him, by either murder or manslaughter. But this cannot be 
brought by every relation : but only by the wife for the death 
of her husband, or by the heir male for the death of his an* 
cestor ; which lieirship was also confined, by an ordinance 
of king Henry the first, to the four nearest degrees of blood*. 

It is given to the wife on account of the loss of her husband : 
therefore, if she marries again, before or pending her appeal, 
it is lost and gone ; or, if she marries after judgment, she 
shall not demand execution. The heir, as was said, must 
also be heir male, and such a one as was the next heir by the [*315 ] 
course of the common law, at the time of the killing of the 
ancestor. But this rule has three exceptions : 1. If the per- 
son killed leaves an innocent wife, she only, and not the heir, 
shall have the appeal : 2. If there be no wife, and the heir 
be accused of the murder, the person, who next to him would 
have been heir male, shall bring the appeal : 3. If the wife 
kills her husband, the heir may appeal her of the death. 

And, by the statute of Gloucester, 6 Edw. I. c. 9. all appeals 
of death must be sued within a year and a day after the corn-* 
pletion of the felony by the death of the party : which seems 
to be only declaratory of the old common law ; for in the 
Gothic constitutions we find the same praescriptio annalisy 
‘‘ quae currit adversus actarrm, si de homicida ei non constet 

intra annum a caede facta^ nec quenqmm itUerea arguat et 
“ accusei^r 

These appeals may be brought previous to an indictment : 
and if the appellee be acquitted thereon, he cannot be after- 
wards indicted for the same offence. In like manner as by 
the old Gothic constitution, if any offender gained a verdict in 
hb fevour, when prosecuted by the party injured, he was also 
understood to be acquitted of any crown prosecution for the 
same offence ^ : but, on the contrary, if he made hb peace 
with the king, still he might be prosecuted at the suit of the 
party. And so, with us, if a man be acquitted on an indict- 

* Miir. c.*. S 7. ' ' m /. 1. C.S. 

‘ StSmih. jwrt Goth. 3. c.4. 
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oifences were then redeemable by weregild, and what were 
not so ^ Asy thensfore, during the continuance of this cus* 
tom, a process was certainly given, for recovering the were- 
gild by the party to whom it was due ; it seems that, when 
[ Sllf ] these offences degrees grew no longer redeemable, the 
private process was still continued, in order to insure the 
infliction of punishinent upcm the ofiender, though the party 
injured was allowed no pecuniary compensation for the 
otknce. 

But, though appeals were thus in the nature of prosecu- 
tions for some atrocious injury committed more immediately 
against an individual, yet it also was antiently permitted, that 
any subject might appeal another subject of high treason, 
eidier in the courts of common law % or in parliament, or 
(for treasons committed beyond the seas) in the court of the 
high constable and marshal. The cognizance of appeals in 
the latter still continues in force; and so late as 1681 there 
was a trial by battel awarded in the court of chivalry, on such 
an appeal of treason ^ : but that in the first was virtually abo- 
lished* by the statutes SEdw.lII. c.9. and 25£dw.IIL st.5. 
C.4., and in the second expressly by statute I Hen. IV. c. 14. 
So that the only appeals now in force, for things done within 
the realm, are appeals of felony and mayhem. (13) 

An appeal of felony may be brought for crimes committed 
either against the parties themselves, or their relations. The 
crimes against the parties themselves are larciny^ rape^ and 
arson* And for these, as well as for mayhem, tlie persons 

^ In Turkey this prindpie Is still the matter for money, noUiing more 
carried so fiu*, that even murder is never is said about it. (Lady M. W. Mon- 
prosecuted the officers of the go- tague, lett. 42.) 
vemment, as with It is the busi- * Britt, c.22. 
rum of the next relations, and them . ^ By Donal<i lord Rea against David 
only, to revenge the slaughter of thdr Ramsey. (Rushw. voLii. partZ. p.ll2,) 
kinsmen ; and if thqr raffier choose '*• 1 Hi^ P. C. 349. 

(as they generally do) to eompoimd 


(13) Hawkins, b.ii. c.95. s. 29. doubts wbedier a{>peali of treason were 
aboliflhed, as the text supposes, and hb doubt recdrea some countenance 
by the fact of the legisU^re recogniiing them as a iubristuig Mode of 
trial, in the 59G.III. c. 46. roentiofied in note (ll). 
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robbed, ravished, maimed, or ^ose houses are burnt, may 
institute this private process. The only crime against one’s 
relation, for whidi an appeal can be brought, is that of killmg 
him, by either murder or manslaughter. But this cannot be 
brought by every relation : but only by the wife for the death 
of her husband, or by the heir male for the death of his an-* 
cestor ; which heirship was also confined, by an ordinance 
of king Henry the first, to the four nearest degrees of blood*. 

It is given to the wife on account of the loss of her husband : 
therefore, if she man'ies again, before or pending her appeal, 
it is lost and gone ; or, if she marries after judgment, she 
shall not demand execution. The heir, as was said, must 
also be heir male, and such a one as was the next heir by the V 
course of the common law, at the time of the killing of the 
ancestor. But this rule has three exceptions : 1. If the per- 
son killed leaves an innocent wife, she only, and not the heir, 
shall have the appeal : 2. If there be no wife, and the heir 
be accused of the murder, the person, who next to him would 
have been heir male, shall bring the i^peal : 3. If the wife 
kills her husband, the heir may appeal her of the death. 
And, by the statute of Gloucester, 6 Edw. I. c. 9. all appeals 
of death must be sued within a year and a day after the com-* 
pletion of the felony by the death of the party : which seems 
to be only declaratory of the old common law : for in the 
Gothic constitutions we find the same ‘‘ praescriptio annaliSf 
quae currit advet'sm actorem^ $i de hemidda ei non emstet 
intra annum a caede facta^ nec quenquam ivderea arguat et 
acemet^^* 

These appeals may be brought previous to an indictment : 
and if the appellee be acquitted thereon, he cannot be after- 
wards indicted for the same offence. In like manner as by 
the old Gothic constitution, if any offender gained a verdict in 
his fevour, when prosecuted by the party injured, he was also 
understood to be acquitted of any crown prosecution fer the 
same offence ^ : but, on the contrary, if he made his peace 
with the king, still he might be prosecuted at the suit of the 
party. And so, with us, if a mmi be acquitted on an indict- 

• Mur. C.S. §7. * " jm. Lh c.5. 

* Sticnih* de jure Goth* I* S* c.4. 
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dent of morder, or found guilty, and pardoned by die king, 
still he ought not (in strictness) to go at large, but be impri- 
soned or let to bail till the year and day be past, by virtue of 
the statute sHen.VII. c. L, in order to be forthcoming to 
answer any appeal for the same felony, not having as yet 
been punished for it, though, if he hath been found guilty of 
manslaughter on an indictment, and hath had the benefit of 
clergy, and suffered the judgment of the law, he cannot af- 
terwards be appealed ; for it is a maxim in law, that nemo 
“ bis punitnr pro eodeni delicto^ Before this statute was made, 

, it was not usual to indict a man for homicide within the time 
limited for appeals : which produced very great inconvenience, 
of which more hereafter^. 

[ S16 ] If* the appellee be acquitted, the appellor (by virtue of the 
statute of West. 2. ISEdw. I. c. 12.) shall suffer one year’s 
imprisonment, and pay a fine to the king, besides restitution 
of damages to the party for the imprisonment and infamy 
which he has sustained : and, if the appellor be incapable 
to make restitution, his abettors shall do it for him, and 
also be liable to imprisonment. This provision, as was fore- 
seen by the author of Fleta *, proved a great discouragement 
to appeals ; so that thenceforward they ceased to be in com- 
mon use. 

If the appellee be found guilty he shall suffer the same 
jud^ent, as if he had been convicted by indictment : but 
with this remarkable difference ; that on an indictment, which 
is at the suit of the king, the king may pardon and remit the 
execution ; on an appeal, which is at the suit of a private 
subject, to make an atonement for the private wrong, the 
king can no more pardon it, than he can remit the damages 
recovered in an action of battery ^ In like manner as, while 
the weregild continued to be paid as a fine for homicide, it 
could not be remitted by the king’s authority And the 
antient usage was, so late as Henry the fourth’s time, that all the 
relations of the slain should drag the appellee to the place of 
execution*’ : a custom founded upon that savage spirit of fa- 

^ See peg. 335. * XX. Mm. % 3. 

• r.S4. §48. 

^ 2 Hewk. P.C. c. 37. 35. 
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mily resentment, which prevailed universally through Europe 
after the irruption of the northern nations, and is peculiarly 
attended to in their several codes of law ,* and which prevails 
even now among the wild and untutored inhabitants of Ame* 
rica : as if the finger of nature had pointed it out to mankind, 
in their rude and uncultivated state However, the punish- 
ment of the ofiender may be remitted and discharged by the 
concurrence of all parties interested ; and as the king by his 
pardon may frustrate an indictment, so the appellant by his 
release may discharge an appeal mm guilibet potest re- [ S17 ] 
“ nunciare juri pro se introducto.’* 

These are the several modes of prosecution instituted by 
the laws of England for the punishment of offences ; of whidi 
tliat by indictment is the most general. 1 shall, therefore, con- 
fine my subsequent observations principally to this method of. 
prosecution ; remarking by the way the most material vari- 
ations that may arise, from the method of proceeding by 
either information or appeal. 

’ Robertson^ Cho* iA5, ^ 1 Hid. P.C. 9. 
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CHAPTER THE TWENTY-FOURTH. 

OF PROCESS UPON AN INDICTMENT. 


w are next, in the fourth place, to inquire into the man- 
ner of issuing process^ after indictment found, to bring 
in the accused to answer it. We have hitherto supposed the 
calender to be in custody before the finding of tlie indictment ; 
in which case he is immediately (or as soon as convenience 
permits) to be arraigned thereon. But if he hath fled, or 
secretes himself, in capital cases ; or hath not, in smaller 
misdemesnors, been bound over to appear at the assises or 
sessions, still an indictment may be preferred against him in 
his absence ; since, were he present, he could not be heard 
before the grand jury against it. And, if it be found, then 
process must issue to bring him into court ; for the indictment 
cannot be tried, unless he personally appears : according to 
the rules of equity in all cases, and the express provision of 
statute 28 £dw. III. c. 3. in capital ones, that no man shall be 
put to death, without being brought to answer by due process 
of law. 

The proper process on an indictment for any petit misde- 
meanor, or on a penal statute, is a writ of venire fadas^ which 
is in the nature of a summons to cause the party to appear. 
And if by the return to such venire it appears, that the party 
hath lan^ in the county whereby he may be distrained, then 
a distreis infinite shall be issued from time to time till he ap- 
pears. But if the sheriff returns that he hath no lands in 
his bailiwick, then (upon his non-appearance) a writ of capias 
shall issue, which commands the sheriff to take his body, and 
have him at the next assises ; and if he cannot be taken upon 
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the first capias^ a second and a third shall issue, called an alias, 
and a pluries capias. But, on indictments for treasoi^ or 
felony, a capias is the first process : and, for treason or homi- 
cide, only one shall be allowed to issue ®, or two, in the case 
of other felonies, by statute 25 Edw. Ill, st. 5. c. 14., though the 
usage is to issue only one in any felonj^ the provisions of this 
statute being in most cases found impracticable And so, 
in the case of misdemesnors, it is n<^ the usual practice for 
any judge of the court of king’s bench, upon certificate of 
an indictment found, to award a writ of capias immediately, 
in order to bring in the defendant. But if he absconds, and 
it is thought proper to pursue him to an outlawry, then a 
greater exactness is necessary. For, in such case, after the 
several wr^ts have issued in a regular number, according to 
the nature of the respective crimes, without any efiect, the 
offender shall be put in the exigent in order to his outlawiy ; 
that is, he shall be exacted, proclaimed, or required to sur- 
render at five county courts ; and if he be returned quinto 
exacius, and does not appear at the fifth exaction or requisi- 
tion, then he is adjudged to be outlawed, or put out of the 
protection of the law ; so that he is incapable of taking the 
benefit of it in any respect, eidier by bringing actions or 
otherwise. 

The punishment for outlawries upon indictments for mis- 
demesnors, is the same as for outlawries upon civil actipns ; 
(of which, and the previous process by writs of capias, exigi 
Jacias, and proclamation, we spoke in the preceding book®;) 
viz. forfeiture of goods and chattels. But an outlawry in 
treason or felony amounts to a conviction and attainder of tlie 
offence charged in the indictment, as much as if t^ offender 
had been found guilty by his country His life is^owever 
still under the protection of the law, as hath formerly been 
observed ® : so that though antiently an outlawed felon was said 
to have caput lupinum, and might be knocked on the head like 
a wolf, by any one that should meet him ^ ; because, having 
rendljjnced all law, he was to be dealt with as in a state *of 
nature, when every one that should find him might slay him ; 
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yfet now, to avmd such inhumanity, it is holden tfaat no 
.S entitled to kill him wantonly or wilfully ; but in so doing 
is guilty of murder unless it happens in the endeavour to 
apprehend him \ For any person may avrest an outlaw on 
a criminal prosecution, either of his own head, or by writ or 
warrant 6f capias tUlSgaitmi in order to bring him to esiecu- 
tion. But such outlawiy may be fi'equently reversed by writ 
of error ; t^ie proceedi||s dierein being (as it is fit they should 
be) exceedingly nice and circumstantial : and, if any single 
minute point be omitted or .misconducted, the whole outlawry 
is illegal, and may be reversed : upon which reversal the party 
accused is admitted to plead to, and defend himself against, 
the indictment. 

** > 

* Thus much for process to bring in the offender after in- 
dlctnfent found ; during which stage of the prosecution it is, 
that writs of certiorari facias are usually had, though they may 
be had at any time before trial, to certify and remove the in- 
dictment, with all the proceedings thereon, from any inferior 
court of criminal jurisdiction into the court of king's bench ; 
which is the sovereign ordinary court of justice in causes 
xriminah And this is frequently done for one of these four 
purposes; either, 1. To consider and determine the validity 
of appeals or indictments and the proceedings thereon ; and 
to quash or confirm them as there is cause : or, 2. Where it 
is surmised that a partial or insufficient trial will probably be 
had in the court below, the indictment is removed, in order to 
have the prisoner or defendant tried at the bar of the court of 
king’s bench, or before the justices of nisi prim ; or, S. It is 
so removed, in order to plead the king’s pardon there : or, 
4. To process of outlawry against the offender, in those 
[ S21 ] counties or places where the process of the inferior judges 
will not reach hini Such writ of certiorari, when issued 
and delivered to the inferior court for removing any record or 
other proceeding, as well upon indictment as otherwise, super* 
s^es the jurisdiction of such inferior court, and triAl^. all 
subsequent proceedings therein entirely erroneous and ull^l ; 
milass the court of king’s bench remand^ the recewd to th4 
qnut below, to be there tried and dctersiined. A ctrtiwieii 


• 1 Bd.-F<C. 


* O wHb n, 1 . 8. e;)!. 
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may be granted at the instance of either the prosecutor or 
the defendant ; the former as a matter of right, the latter as 
a matter of discretion ; and therefore it is seldom granted 
to remove indictments from the justices of gaol-delivery, or 
after issue joined or confession of the fact in any of the courts 
below*'. (1) 

At this stage of prosecution also it is, that indictments 
found by the grand jury against a peer must in consequence 
of a . writ of certiorari be certified and transmitted into the 
court of parliament, or into that of the lord high steward of 
Great Britain ; and that, in places of exclusive jurisdiction, 
as the two universities, indictments must be delivered (upon 
challenge and claim of cognizance) to the courts therein 
established by charter, and confirmed by act of parliam^t 
to be there respectively tried and determined. 

^ 2 Hawk.P.C. C.27. § 27. 2 Burr. 749. 


(1) With regarJ to the prosecutor, there is a distinction between cases 
which are actually prosecuted by the officer of the crown, on belief of the 
rights of the crown ; and those in which the prosecution is really by a 
private person, using only the name of the crown, as it must be used in all 
prosecutions. In the former, the court exercise no discretion, for the king^ 
it is said, has a right to choose his court; in the latter, they will refuse it 
upon good cause shewn, though in the first instance they will not call upon 
the prosecutor to shew any. R, v. Clace, 4 Burr. 2458. 

The removal of indictments for misdemesnors from the general or 
quarter sessions by defendants, is regulated by several statutes, which limit 
the time during which, and the conditions upon which, a certiorari shall be 
granted, so as to prevent its being applied formerely for the purposes of 
delay. 
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CHAPTER THE TWENTY-FIFTH. 


OF ARRAIGNMENT and it s 
INCIDENTS. 


the offender either appears voluntarily to an indict- 
ment, or was before in custody, or is brought in upon 
process to answer it in the proper court, he is imme- 
diately to be atraigned thereon ; which is the fifth stage of 
criminal prosecution. 


To arraign, is nothing else but to call the prisoner to the 
bar of the court, to answer the matter charged upon him in 
the indictment®. The prisoner is to be called to the bar by 
his name ; and it is laid down in our antient books that, 
though under an indictment of the highest nature, he must 
be brought to the bar without irons, or any manner of 
shackles or bonds ; unless there be evident danger of an es- 
cape, and thpn he may be secured with irons. But yet in 
Layer's case, A.D^ 1722, a difference was taken between the 
time of arraignment and the time of trial ; and accordingly 
the prisoner stood at the bar in chains during the time of his 
arraignments (1) 


[ 323 ] When he is brought to the bar, he is called upon by name 
to hold up his hand ; which, though it may seem a trifling 

* 2Hal. P.C.216. 78. 3 Inst. 34. Kel. 10. 2Hal. P.C. 

** Bract. L S. tr,% de coron. c. 18. 219. 2 Hawk. P.C. c. 28. § 1. 

1 3. Mirr. c. 5. tect* 1. § 54. Flet. 1.1. ® State Trials, VI. 280. 

c« 31. § 1. Brit. c. 5. SUundf. P.C. 


(1) The distinction taken In Layer’s case was adopted in Waite’s case. 
1 Leach. Cr.C* 36. 
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circumstance, yet is of this importance, that by the holding 
up of his band constat de persona, and be owns himself to be 
of that name by which he is called However, ij; is ni^t an 
indispensable ceremony ; for, being calculated merefy for the 
purpose of identifying the person, any other acknowledgment 
will answer the purpose as well ; therefore, if the prisoner ob- 
stinately and contemptuously refuses to hold up his hand, but 
confesses be is the person named, it is fully sufficient 


Then the indictment is to be read to him distinctly in the 
English tongue, (which was law, even while all other proceed- 
ings were in*Latin,) that he may fully understand his charge. 
After which it is to be demanded of hhn, whether he be guilty 
of the crime whereof he stands indicted, or not guilty. By 
the old commonlaw the accessory could not be arraigned till 
the principal was attainted, unless he chose it ; for be might 


ft 






waive the benefit of the law ; and therefore principal and ac- 
cessory might, and may still, be arraigned, and plead, and 
also be tried together. But otherwise, if the principal had 
never been indicted at all, bad stood mute, had challenged 
above thirty-five jurors peremptorily, (2) had claimed the 
benefit of clerg)', had obtained a pardon, or had died before 
attainder, the accessory in any of these cases could not be 
arraigned : for no« constitit whether any felony was committed 
or no, till the principal was attainted ; and it might so happen 
that the accessory should be convicted one day, and the prin- 
cipal acquitted the next, which would be absurd. However, 
this absurdity could only happen, where it was possible, that a 
trial of the principal might be had, subsequent to that of the 
accessory ; and therefore the law still continues, that the ac- 
cessory shall not be tried, so long as the principal remains 
liable to be tried hereafter. But by statute 1 Ann. c. 9. if [ S24 
the principal be once convicted, and before attainder, (that is, 
before he receives judgment of death or outlawry,) he is de- 
livered by pardon, the benefit of clergy, or otherwise ; or if 
the princq)al stands mute, or challenges peremptorily above 


" 2 Hal, P.C. 219. 
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the Wgal number of jurors, so as never to be conmted at all ; 
hi any of these cases, in which no subsequent trial can be 
had of the principal, the accessory may be proceeded against, 
as if the principal felon had been attainted ; for there is no 
danger of future contradiction. And upon the trial of the 
accessory, as well after as' before the conviction of the prin- 
cipal, it seems to be the better opinion, and founded on the 
true spirit of justice \ that the accessory is at liberty (if he 
can) to controvert the guilt of his supposed principal, and to 
prove him innocent of the charge, as well in point of fact as 
in point of law. 

When a criminal is arraigned, he either stands mute^ or 
confesses the fact ; which circumstances we may call incidents 
the arraignment : or else he pleads to th^hidictment, which 
is to be considered as the next stage of proceedings. But, 
first, let us observe these incidents to the arraignment, of 
standing mute, or confession. 

• 

I. Regularly a prisoner is said to stand mute, when, 
being arraigned for treason, or felony, he either, 1. Makes no 
answ^ at all : or, 2. Answers foreign to the purpose, or with 
such matter as is not allowable ; and will not answer other- 
wise : or, 3. Upon having pleaded not guilty, refuses to put 
himself upon the country^. If he says nothing, the court 
ought es: officio to impannel a jury to inquire whether he 
stands obstinately mute, or whether he be dumb ex visitatione 
Dei. If the latter appears to be the case, the judges of the 
court (who lire to be of counsel for the prisoner, and to see 
that he hath law and justice) shall proceed to the trial, and 
examine all points as if he had pleaded not guilty K But 
whether judgment of death can be given against such a pri- 
[ 925 1 s<mer who hath never pleaded, and can say nothing in arrest 
of judgment, is a point yet undetermined K 


If he be found to be obstinately mute, (which a prisoner 
hath been held to be that hath cut oujt his own tongue *‘,) then, 
if it be on an indictment of higl^S^n, it hath long beeo 


f Fofttr, 365, 4c. 

» P.C.316. 

P.C. c.sa jr. 


' 2 Hal. P.C. 317, 
2 iDtt 178, :i 
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clearly setded^ that standing mute is an equivalent to a con* 
viction^ and he shall receive the same judgment and 
cation \ And as in this the highest crime, so also ^ the 
lowest species of felony, viz. in petit larciny, and in all mis- 
demesimrs, standing mute bath always been equivalent to con- 
viction. But upon appeals or indictments Yor oUier felonies, 
or petit treason, the prisoner was not, by the antient law, 
looked upon as convicted, so as to receive judgment for the 
felony ; but should, for his obstinacy, have received the terrible 
sentence of penance^ ov peine (which, as will appear presently, 
.was probably nothing more than a corrupted abbreviation of 
prisone ) forte et dure. 


Before this was pronounced, the prisoner had not only 
trina admonitio^ but also a respite of a few hours, and the 
sentence was distinctly read to him, that he might know his 
danger*" ; and, after all, if he continued obstinate, and bis 
offence was clergyable, he had the benefit of his clergy al- 
lowed him, even though he was too stubborn to pray it." 
Thus tender was the law of inflicting this dreadful punish- 
ment ; but if no other means could prevail, and the prisoner 
(when charged with a capital felony) continued stubbornly 
mute, the judgment was then given against him without any 
distinction of sex or degree. A judgment, which was pur- 
posely ordained to be exquisitely severe, that by that veiy 
means it might rarely be put in execution. 


The rack, or question, to extort a confession from crimi- 
nals, is a practice of a different nature ; this having been only [ $2 
used to compel a inan to put himself upon his trial j that being 
a species of trial in itself. And the trial by rack is utterly 
unknown to the law of England ; though once when the 
dukes of Exeter and Suffolk, and other ministers of Henry VI. 
had laid a design to introduce the civil law Into this kingdom 
as the rule of government, for a beginning thereof they erected 
a rack for tortui*e ; which was called in derision the Duke of 
Exeter’s daughter, and still remains in the tower ox London ^ ; 

* S Hawk. P.C. C.30. § 9. 2 Hal. " 2 Hak P. C.321. 2 Hawk^ P. C. 

P.C. S17. C..SO. §24. 

^ 3 Inst. 35. 
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where it was occasionally used as an engine of state^ not of 
law, more than once in the reign of queen Elizabeth (3) But 
when, upon the assassination of Villlers duke of Buckingham 
by Felton, it was proposed in the privy council to put the assas- 
sin to the rack, in order to discover his accomplices ; the judges 
being consulted, declared unanimously, to their own honour 
and the honour of the English law, that no such proceeding 
was allowable by the laws of England **. It seems astonishing 
that this usage of administering the torture, should be said to 
arise from a tenderness to the lives of men : and yet this is 
the reason given for its introduction in the civil law, and it's 
subsequent adoption by the French (4*) and other foreign. na- 
tions ^ because the laws cannot endure that any man 
should die upon the evidence of a false, or even a single wit- 
ness; and therefore contrived this method that innocence 
should manifest itself by a stout denial, or guilt by a plain 
confession. Thus rating a man's virtue by the hardiness of 
his constitution, and his guilt by the sensibility of his nerves ! 
— But there needs only to state accurately in order most 
efiFectually to expose this inhuman species of mercy, the un- 
certainty of which, as a test and criterion of truth, was long 
ago very elegantly pointed out by Tully: though he lived 
[ 327 ] in a state wherein it was usual to torture slaves in order to 
furnish evidence : tamen^^ says he, ilia tormenta gubernat 
“ dolovy moderatur natura cujusqite turn animi turn corporis^ 

^ Barr. 92.496. precision that are truly mathematical, 

** Rusbw. Coll. i. 638. The force of the muscles and Uie sen- 

Cod. 1.9, ^.41. 1. 8. t* 47. t, 16. ** sibility of the nerves of an innocent 
Fortesc. de LL, Jng. c.22. << person being given, it U required to 

*■ The marquis Beccaria Teh. 12. \ in find the degree of pain necessary to 
an exquisite piece of raillery, has pro- “ make him confess himself guilty of a 
posed this problem, with a gravity and ** given crime.'* 


(5) I am afraid it was used more often in the reign of Elizabeth, than 
the text seems to imply, and in the case of persons, who were afterwards 
tried and convicted upon e^dence elicited by this mean. See Lingard, 
volviii. p.5^. who describes the instmments of torture in use, and gives 
a list of many upon whom they were applied. 

(4) This disgraceful practice no longer exists in the French law ; and in 
the case of an unauthorised or illegal imprisonment, it is made a capital 
crime to inflict torture on the party imprisoned. Code Penal, La. 
t.2* i,544< 
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“ resit qmesitori Jlectit libido, corrumpit spes, infirsmt metm, 

“ vt in tot rerum angustiis nihil veritaii loci relinquatUT^” , ■_ 

** f 

\ 

% 

The English judgment of penance for standing" mute 
was as follows : that the prisoner be remanded to the prison 
from whence he came ; and put into a low, dark chamber ; 
and there be laid on his back, on the bare floor, naked, 
less where^ decency forbids ; that there be placed upon his 
body as great a weight of iron as he could bear, and more ; 
that he have no sustenance, save only, on the first day three 
morsels of the worst bread ; and, on the second day, three 
draughts of standing water, that should be nearest to the 
prifeon-door ; and in this situation this should be alternately 
his daily diet till he died^ or (as antiently the judgment ran) 
till he anmeii'ed^ 

It hath been doubted whether this punishment subsisted 
at the common law or was introduced in consequence of 
the statute Westm. 1. 3Edw*I. c. 12.* which seems to be 
the better opinion. For not a word of it is mentioned in 
Glanvil or Bracton, or in any antient author, case, or record, 

(that hath yet been produced,) previous to the reign of 
Edward I. ; but there are instances on record in the feign of 
Henry III. y, where persons accused of felony, and standing 
mute, were tried in a particular manner, by two successive 
juries, and convicted: and it is asserted by the judges in 
8 Hen. IV. that, by the common law before the statute, stand- 
ing mute on an appeal amounted to a convictioh of the 
felony This statute of Edward I. directs such persons 

as will not put themselves upon inquests of felonies before [ S28 
the judges at the suit of the king, to be put into hard and 
strong prison {soient mys en la p isone fort et dure) as those 
which refuse to be at the comn^n law of the land.” And 
immediately af^er this statute^ tlb^^form of the judgment ap- 
pears in Fleta and Britton to have been only a very strait 
confinement in prison, with hardly any degree of sustenance; 

* iVo Stdla* 28. * Staundf. P. C. 149. Bair. 82. 

“ 2 Hal. P. C. 319. 2 Hawk. P. C. ^ Emlyn on 2 Hal* P. C. 322* 
c.SO. § 16* * Al common (XoanJtUUahUe de 

Britton, c* 4. & 22. Piet. /* 1. ^.34. WestA* c.lS. sioMcnn u$i appeal 
§ ^ et %ist estre mulCy U serra cen^ de fe^ 

Inst. 179. 2 HaT. P**C. 322. fony. (ilf.8, Him, IV. 2.) . 

8 Hawk. P.C. C.30. § 16. 
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but no weight is directed to be laid upon tlie body^ so as to 
^hasten iixe death of the miserable sufferer : and indeed any 
surcharge of punishment on persons adjudged to penance, so 
as to shorten their lives, is reckoned by Home in the ^ Mirror 
as a species of criminal homicide. It also clearly appears, by 
a record of SlEdw.IIP, that the prisoner might then pos- 
sibly subsist for forty days under this lingering punishment 
I should therefore imagine that the practice of loading him 
with weights, or, as it was usually called, pressing him to 
deaths was gradually introduced between SI Edw.IlL and 
8 Hen. IV., at which last period it first appears upon our 
books'; being intended as a species of mercy to the (j^lin- 
quent, ,by delivering him the sooner from his torment ; tad 
hence I presume it also was, that the duration of the penance 
was then first altered; and in^ead of continuing tiU he 
atimered^ it was directed to cotitinue till he died, which must 
very soon happen under an enormous pressure. 

The uncertainty of it's original, the doubts that were 
conceived of it’s legality, and the repugnance of it^s theory 
(for it was rarely carried into practice) to tho humanity of 
the laws of England, all concurred to require a legislative 
abolition of this cruel process, and a restitution of the antient 
common law ; whereby the standing mute in felony, as well 
as in treason and in trespass, amounted to a confession of the 
charge. Or, if the corruption of the blood and the conse- 
quent escheat in felony had been removed, the judgment of 
peine forte et dure might perhaps have still innocently re- 
J* 329 ] mained, as a monument of the savage rapacity with which 
the lordly tyrants of foodal antiquity hunted after escheats 
and forfeitures ; since no one would ever have been tempted 
to undergo such a horrid alternative. For the law was, 
that by standing mule, suffering this heavy penance, 
the judgment, and of coU^ the corruption of the blood and 
escheat of the lands^ were saved in felony and petit treason, 
though not the forfeiture of the goods : and therefore this 
lingering pfunishment was probably introduced, in order to 
extort a plea : without which it was held that no judgment of 
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death could be given, and so the lord lost his esdbeat {5}* 
Bmt in high treason, as standing mate is equivcdent to 4 cqxi« 
viction, the same judgment, the same corruption etf l^ood^ 
and the same forfeitures always attended it, as in other cases 
of conviction And very lately, to the honour of our laws, 
it hath been enacted by statute 12 Geo. 111. c.20. that eveiy 
person who, being arraigned for felony or piracy, shall stand 
mute or not answer directly to the offence, shall be convicted 
of the same, and the same judgment and execution, (with all 
their consequences in every respect,) shall be thereupon 
awarded, as if the person had been convicted by verdict or 
confession of the crime. (6) And thus much for the demesnor 
of a prisoner upon his arraignment by standing mule ; which 
now, in all cases, amounts to a constructive confession. 

n. T„. „U.e, incident to .Wgnn.».. excineive 

plea, is the prisoner’s actual confession of the indictment. 
Upon a simple and plain confession, the court hath nothing 
to do but to award judgment : but it is usually very back- 

* 2 Hawk. P.C. C.30. § 9. 


(5) Mr. Christian, in a note at p. 325, mentions an aflecting story of a 
father, who, in a fit of jealousy, killed his wife, and all his children who 
were at home, by throwing them from the battlements of his castle ; and 
proceeding towards a fEU'm^house at some distance, with an Intent to de* 
stroy his only remaining chilA, an infant there at nurse, was intercepted by 
a storm of thunder and lightning. This awakened in hb breast the couk* 
punctions of conscience. He desisted from hb purpose, surrendered him- 
self to justice, and in order to Secure his estates to hb child, had the reso« 
lution to die under the peine forte et dure, 

(6) Mr. Christian, in a note on this passage, truly observes, that it would 
have been a greater improTement of the law, if the prisoner’s fiilenee had 
been considered a plea of not guilty, rather than a confession ; inasmuch 
as it* would operate more powerfully as an example, ai^d be more, satis** 
factory to the minds of the public, if the prisoner should sufier death 
after a ppblic manifestation of his guilt by evidence, than that he should 
be ordered for execution only from the presumption which arises from his 
obstinate silence. It may be added, too, that such a proceeding would be 
far more consonant to the principles of justice; considered as a pimbb. 
raent for obstinacy, the law is disproportionately severe ; and consklered as 

-^founded on the strong proof of guilt, afforded by silence, it is unsads&ctory, 
because silence may also arbe from extreme obstinai^, or feckless 
ation, or some other of those many perversions to which the humanonin# 
b Uable. 
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urard in receiving and recording such confession, out of ten- 
derness to the life of the subject ; and will generally advise 
the prboner to retract it, and plead to the indictment.' 


But ihite is another species of confession, which we read 
much of in our antient books, of a for more complicated 
kind, which is called approfoement. And that is when a per- 
830 3 son, indicted of treason or felony, and arraigned for the same, 
doth confess the feet before plea pleaded (7) ; and appe&ls or 
accuses others, his accomplices, of the same crime, in order 
to obtain his pardon. In this case he is called an 'approver 
or prover, probator^ and the party appealed or accused is 
called the appellee. Such approvement can only be in capi- 
tal offences ; and it is, as it were, equivalent to an indictment, 
since the appellee is equally called upon to answer it : and if 
he hath no reasonable and legal exceptions to make to the 
person of the approver, which indeed are very numerous, he 
must put himself upon his trial, eitlier by battel, or by the 
country ; and if vanquished or found guilty, must suffer the 
judgment of the law, and the approver shall have his pardon 
ex deUto justitiae. On the other hand, if the appellee be con- 
queror, or acquitted by the jury, the approver shall receive 
judgment to be hanged, upon his own confession of the indict- 
ment ; for the condition of his pardon has failed, viz. the con- 
victing of some other person, and therefore his conviction 
remains absolute. . * 


But it is purely in the discretion of the court to permit the 
approver thbs to appeal, or not: and, in fact, this course 
of admitting approvements hath been long disused : for the 
truth was, as sir Matthew Hale observes, that more mischief 
bath arisen to good men by these kind of approvements, upon 
false and malicious accusations of desperate villains, than 
benefit to the public by the discovery and conviction of real 
offenders. And therefore, in the times when such appeals 
were more frequently admitted, great strictness and nicety 
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were held therein < : though, since their discontinuance, 
ddctriiie of approvements is become a matter of more 
than use. 1 shall only observe, that all the good, whatever it 
be, that can be expected from this method of approvement, 
is fully provided for in the cases of coining, robbery, burglary, 
house-breaking, horse-stealing, and larciny to the value of 
live shillings from shops, warehouses, stables, and coach- 
houses, by statutes i&SW.&M. c.8. 6&7W.IIL c.l7. [ 331 
10 & 11 W.IIl. C.23. and 5&6 Ann. C.31., which enact, that 
if any sucK.^ffender, being out of prison, shall discover two 
or more p^ons, who have committed the like offences, so 
as they may be convicted thereof ; he shall in case of burglary 
or house-breaking receive a reward of 40L arid in general be 
entitled to a pardon of all capital offences, excepting only 
murder and treason ; and of them also in the case of coining^'. 

And if any ‘such person, having feloniously stolen any lead, 
iron, or other metal, shall discover and convict two offenders 
of having illegally bought or received the same, he shall by 
virtue of statute 29 Geo. 11. c. 30. be pardoned for all sticA 
felonies committed before such discovery. It hath also been 
usual for the justices of the peace, by whom • any persons 
charged with felony are committed to gaol, to admit some one » 
of their accomplices to become a witness (or, as it is generally 
termed, king’s evidence) against his fellows ; upon an implied 
confidence, which the judges of gaol-delivery have usually 
countenanced and adopted, that if such accomplice makes a 
full and complete discovery of that and of all other felonies 
to which he is examined by the magistrate, and afterwards 
gives his evidence without prevarication or fraud, he shall 
not himself be prosecuted for that or any other previous 
offence of the same degree \ (8) 

< 2Ha]. P. C. ch.29. 2 Hawk. P.C. * Tlie kingv. Rudd; Micb. 16 Geo. 

ch. 24. ^ III. on a case reserved from the Old 

*' The pardon for discovering offences Bailey, Oct. 1775. 

■gainst the coinage act of 15 Geo. 11. 

C.28. extends only to all stich offences. 

t 

(8) See ante, p. 295. (n.6). The case of the King y. Rudd i&^repoited 
in Cowper, p. 551 ; and is exceedingly worth reading, both fb^ita luminous 
abstract of the Law of Approvement by Lord Mansfidd, dso the cle^* 
statment of the practice as to King’s Evidences. 
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CHAPTER THE TWENTY-SIXTH. 

OP PLEA, and! ISSUE. 


w are now to consider the plea of the prisoner, or de- 
iensive matter alleged by him on his arraignment, if he 
does not confess, or stand mute. This is either, 1. A plea to 
the jurisdiction ; 2. A demurrer ; 3. A plea in abatement ; 
4. A special plea in bar ; or, 5. The general issue. 

Formerly there was another plea, now abrogated, that of 
sanduaty ; which is however necessary to be lightly touched 
^ upon, as it may give some light to many parts of our an- 
tient law; it being introduced and continued during the 
superstitious veneration that was paid to consecrated ground 
in the times of pojTery. First then, it is to be observed, that 
if a person accused of any crime, (except treason, wherein 
the crown, and sacrilege, wherein tlie church, was too nearly 
concerned} had fled to any church or church-yard, and 
within forty days after went in sackcloth nnd confessed him* 
self guil^ before the coroner, and declared all the particular 
circumstances of the oflfence ; and thereupon took the oath in 
that case provided, viz. that he abjured the realm, and would 
depart from thence forthwith at the port that should be 
assigned him, and would never return without leave from the 
/ king ; he by this means saved his life, if be observed thua 
" conditions of the oath, by going with a cross in his hand, 
C 3SS ] with all conteniqi^t speed to the port assigned, and em* 

, For if, during this forty days’ privilege of sane- 
or in his road to ^e sea-side, he was apprehended and 
^ am^gdod in any court for this felony, he might pfoad tfae 
prtri%( 0f sanctuary, and had a right to be renmde^ if 
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taken out against his will ^ But by this abjuMtion h!s blood 
was attainted 9 and he forfeited all bis goods and diattelaC* 
ITie immunity of these privileged places was very much 
abridged by the statutes 27 Hen. 8. c. 1 9* and 32 Hen* 8» c« 1 2« 
And now by the statute 21 Jac. 1* c. 28* all privilege o£ sane** 
tuaryi and abjuration consequent thereupon, is utterly taken 
away and abolished* 

Formerly also the benefit of clergy used to be pleaded 
before tf^al or conviction, and was called a declinatory plea; 
which was the name also given to that of sanctuary But, 
as the prisoner upon a trial has a chance to be acquitted, and 
totally discharged ; and, if convicted of a clergyable felony, is 
entitled equally to his clergy after as before conviction, [and 
is entitled to it but once if a layman ;] this course is ex* 
tremely disadvantageous ; and therefore the benefit of clergy 
is now very rarely pleaded ; but, if found requisite, is prayed 
by the convict before judgment is passed upon him (1)« 

I PROCEED, therefore, to the five species of pleas before 
mentioned. 


I. A PLEA to the jurisdiction is where an indictment is 

taken before a court, that hath no cognizance of the oflence; 

if a man be indicted for a rape at a sheriff’s touni, or for 

treason at the quarter sessions : in these, or similar cases, he 

may except to the jurisdiction of the court, without answering. 

at ^1 to the crime alleged 

* Mirr. c.l. § 13. S P. C. ^2 Hal. P.C. 2S6. 

C.32. ** Ibid, use, 

^ 2 Hawk* P.C. C.9. §44. 


(l) Supposing the prisoner upon his arra^nment to plead bis clergjr by 
way of d^inatory plea, he was not immediately delivered to tbe ordinaiy 
without enquiry, but the justices issued a writ to the sheril^ who returned 
a jur}' of twenty-four. These constituted an inquest ex officio and exa* 
mined both as to the fact of his being a clergyman, and also as to kia 
guilt ; if they found both in the affirmative, he wtw deKvered |p the tmii* 
nary, but forfeited his goods ; if they negatived |be finjt jpset, prisoner 
pleaded over in bar ; and the* trial went on in the ordBnaSy cottn0; ^ dicy 
niqpitiyed the latter fact, he was discharged at onee. lit. IliMi 

will, be fottod wreral records of thesi 
p. wtim ^ form u i. temtw pro juaS oidem otAmth OtnriMeat. 
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II. A DEMURRER to the indictment. This is incident to 
criminal cases, as well as civil, when the fact as alleged is 

SS4f 3 allowed to be true, but the prisoner joins issue upon some 
point of law in the indictment, by which he insists that the 
fact, as stated, is no felony, treason, or whatever the crime is 
alleged to be. Thus, for instance, if a man be indicted for 
Jelontously stealing a greyhound ; which is an animal in which 
no valuable property can be had, and therefore it is not 
felony, but only a civil trespass, to steal it ; in this case the 
party indicted may demur to the indictment ; denyihfg it to 
be felony, though ht confesses the act of taking it Some 
have held % that if, on demurrer, the point of law be ad- 
judged against the prisoner, he shall have judgment and 
execution, as if convicted by verdict But this is denied by 
others who hold that in such case he shall be directed and 
received to plead the general issue, not guilty, after a de- 
murrer determined against him. Which appears the more 
reasonable, because it is clear, that if the prisoner freely dis- 
covers the fact in court, and refers it to the opinion of the 
court, whetlier it be felony or no ; and upon the fact thus 
shewn it appears to be felony ; the court will not record the 
* confession, but admit him afterwards to plead not guilty ^ 
And this seems to be a case of the same nature, being for 
the most part a mistake in point of law, and in tbe conduct 
of his pleading; and though a man by mispleading may in 
some cases lose his property, yet the law will not suffer him 
by such niceties to lose his life. However, upon this doubt, 
demurrers to indictments are seldom used ; since the same 
advantages may be taken upon a plea of not guilty ; or after- 
wards in arrest of judgment, when the verdict has established 
the ftict 

III. A PLEA in abatement is principally for a misfiamer, a 
wrong name, or a false addition to the prisoner. As, if James 

. Allen, getUlernm^ m indicted by the name of John Allen, 
esquire, he may plead that he has the name of James, and not 
of ; add^JbaCf he is a gentleman, and not an esquire. 
Aj^ .if «>ther.fact^^ found by a jury, then die indkttpnt 

: * S Hd. PiC 457. sSHd. 

XI a Bswk. p.c. c. Si. I s, e. 
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shall be abat^, as’ writs or declarations tnay be ni ciyil 
actions ; of which we spoke at large in the preceding volumi*** 
But, in the end, there is little advantage accruing to tne 
prisoner, by means of these dilatory pleas ; because, if the 
exception be allowed, a new bill of indictment may be fram^, 
according to what the prisoner in his plea avers to be his true 
name and addition* For it is a rule, upon all pleas in abate^^ 
meat, that he, who takes advantage«^ a daw, must at the 
same time shew how it may be ammded* us therefore 

next consider a more substantial kind of plea, viz^ * ^ : 

• ^ > 

* IV. Special pleas in bar ,• which go to the merits of the 
indictment, and give a reason why the prisoner ought not to 
answer it at all, nor put himself upon his trial for the crime 
alleged* These are of four kinds : a former acquittal, a foi^ner 
conviction, a former attainder, or a pardon* There are many 
other pleas, which may be pleaded in bar of an appeal ^ ; but 
these are applicable to both appeals and indictments* 


1. First, the plea of autrefoits acquit^ or a former acquittal, 
is grounded on this universal maxim of the common , law of 
England, that no man is to be brought into jeopa^y of , his 
life, more tlian once for the same offence* And hence it ^ is 
allowed as a consequence, tliat when a man is once fiiirly 
found not guilty upon any iplictment, or other prosecution, 
before any court having competent jurisdiction of the offence \ 
he may plead such acquittal in bar of any subsequent accti- 
sation for the same crime* Therefore an acquittal on .an 
appeal is a good bar to an indictment on the same offence^ 
And so also was an acquittal on an indictment a good bar to 
an appeal, by the common law ^ : and therefore, in fovour of 
appeals, a general practice was introduced, nol^ try any 
person on an indictment of homicide, till after the year^ 
day, within which appeals maybe brought, were past: 
which time it often happened that lhe.Jfitii^ses died, or the 
whole was forgotten* To remedy whicii ^iSconv^eno^ the 
stable 3 Hen. VII. c*l. enacts, that 





ed on imnv^tely, at the hh^ JSbe 


II. 


j 3 Mod. li 


e.f.a 





PUKJC 


Boos IV. 


of • mat), without waiting for biwging an appaal ; and this 
the pica of autr^bUs mxpdt on an indietinent, ahall be no btf 
to the proaecnting of any appeal. 


2. Skoondlt, the plea of autr^ts con(nct, ar a finriner 
conviction for the same idendcal crime, thoi^ no judgment 
waa ever given, or perhaps will be, (being suspended by the 
benefit clergy or othw causes,) is a good plea in bar to an 
indictment. And thn depends upcm the same principle as 
the form^, foiS no man ought to be twice brou^t in dang^ 
of his life for one and the same crime '. Hereupon it hath 
been held, that a conviction of manslaughter, on on i^peal or 
an indictment, it a bar even in another appeal, and much 
more in an indictment, of murder ; for the fact prosecuted is 
^same in botii, though the ofiences difier in colouring and 
in d^ree. It is to'be observed, that the pleas of autr^mtt 
acquit uid mitrefbits convict, or a former acquittal, and formmr 
conviction, must be upon a prosecution for the same identicid 
act and crime (2). But the case is otherwise, in 


S. Thirdlt, the plea of autrrfoits attaint, or a former 
attainder ; which is a good plea in bar, whether it be for the 
same or any other felony. For wherever a man is attainted 
of ^ony judgment of death either upon a verdict or con- 
fesskm, by outlawry, or bnretofois by abjuration; and whefoer 
upon Ml apped or an indictment be mi^ plead sudt at- 
taindmr in bw to any subsequent indictment or aiqieal, for 
Ae same or for ai^ othor feltmy And this because, gene* 
n%, such proceeding on a second prosecution cannot be to 
any purpose: for the prisoner is dead in law by the first 
attMBder, his Uood is already comipted, and be bath forfeited 
aU that Hi had : so that it is absurd and siqiecfluous to eo- 
dipraaf to him a second time. But to this general 

* S fitwk* P.C* e. 9^. { 10. 




(9) teit of whether the same evideoce wiU |>rof|both 

$f k wifl has never been in Jeopardy befim for 

Thk to the numerous eases of acquittals for ktilin 
and other formal inaccuracies, in which it is ^ 

bf iafhctmont, which will not ha barred b^ lhe lehner 
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rule, hower«r, u to all others, there are wmie excqptiaBa ; 
srhMein, ceuatUe ratUmet cemi et ijm lex. ^s, }. 'Whito 
the former attainder is reversed for error, fin: then it is m 
«amA as if it hod never been. And the same reason ht^s, [ 3S7 
where the attainder is reversed by parliament, or the jiidg- ' 
roent vacated by the king's pardon, with r^rd to fehmies 
committed afterwards. 2. Where the attainder was i^ton 
indictment, such attainder is no bar to an appeal: for the 
prior sentence is pardonable by the king ; and if that 
be pleaded in bar of the appeal, the king might in the end 
defeat the suit of the subject, by suffering the prior sentmioe 
to st<^ the prosecution of a second, and then, when the time 
of appealing is elapsed, granting Uie ddinquent a pardon. 

3. An attauider in felony is no bar to an indictment of 
treason : because not only the judgment and manner of deafh 
are different, but the forfeiture is more extensive and tlMi 
land goes to different persons. 4. Where a perswi attainteil 
of one felony, is afterwards indicted as principal in another, 
to which there are also accessories, prosecuted at the same 
time ; in this case it is held, that the plea of autrefoUs attaint 
is no bar, but he shall be compelled to take his trial, for the 
sake of public justice : because the accessaries to sudi second 
felony cannot be convicted till after the conviction of the 
principid ^ And ftrom these instances we may ocdlect that a 
plea of oMhrefbits attaint is never good, but when a 
trial would quite superfluous 


,4. Lastly, a pardon may be pleaded in bar ; as at oooe 
destroying the end and purpose of the indictment^ by remit- 
ting that punishment which the prosecuticm is calculated to 
inflict There is me advantage that attends pleading a 
pardon in bar, or in arrest of judgment, btfore sentence is 
past ; which gives it by much the preference to it 

e^ter sentence or attainder. This is, that by stepping the 
judgment it stt^s the attainder, and prevoits the emruptian 
of the blood; which, when once coaropted by^itt|M>der, 
cannot afterwards be restored, oth^rwsa >.dian by par- 

liammit But as the title of par&is' W' <^er 
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as well after as before conviction, outlawry, or 
] attainder; I shall therefore reserve the more minute con* 
skleratioh of them, till I have gone through every other title 
except only that of execution. 

^ Before I conclude this head of special pleas in bar, it 
will be necessary once more to observe, that though in civil 
actions when a man has his election what plea in bar to 
Inake, he is concluded by that plea, and cannot resort to an- 
other if that be determined against him ; (as ili on an action 
of debt, the defendant pleads a general release, and no such 
release can be proved, he cannot afteru^ards plead the general 
i^iie, nil debety as he might at first : for he has made his elec- 
tion what plea to abide by, and it was his own folly to choose 
a rotten defence;) though, I say, this strictness is observed in 
sOivil actions, quia interest reipublicfv nt sit fnis Utium : yet in 
criminal prosecutions in Jaxm'em xni<ey as well upon appeal as 
indictment, when a prisoner’s pleit in bar is found against 
him upon issue tried by a jury, or adjudged against him in 
^int of law by the court; still he shall not l>e concluded or 
convicted thereon, but shall have judgment of respondeat 
oustery and may plead over to the felony the general issue, not 
^ilty*’* For the law allows many fdeos, by which a prisoner 
may escape death ; but only one plea, in consequence whereof 
it can be inflicted ; -viz. on. the general issue, after an impartial 
examination and decision of the fact, by the unanimous verdict 
of a jury. (3) It remains therefore that I consider, 

r 2 Hal. P.C. 2S9. 


(5) In criminal coses if a plea in Bbatcmciit is found against the defendant » 
the general rule is that it is final, and he cannot plead over ; the law laid 
down in the text is an exception to the rule in favorein viUr, and prevails 
only in treasons and felonies. H. v. Gibson, s East, 1 07. 

With respect to pleas in bar, it should seem on legal principles, that the 
same nde with the same exception should prevail ; and where the plea 
contmm a confession in fact as in the cases of autrefois convict or pardon, 
tbcrd||t1ns to he no har^p in awarding judgment, if the maUer of defence 
be unt^ or the plea^l^hiidiii law. But where that is not the case, as in 
aatre^ acquit, Use Mii reasoning docs not hold. An instance of this 
kmd n at un^r 'thc consideration of the .ssanrt where 

jllan to a plea of autrdbis acquit the ju^^ent was for 'the 
croiiw. vThe rule therefore mm- be considered as still uncertain^ ^ 
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V, The i^nerai issue, or plea of not upon whioh 

plea alone tbe prisoner can receive his final judgment ; of 
death* In case of an indictment of felony or treason^ th(^e 
can be no special justification put in by way of plea* As, on 
an indictment for murder, a man cannot plead that it was 
in his own defence against a robber on the highway,' or a 
burglar ; but he must plead the general issue, not guilty, and 
give this special matter in evidence. For (besides that thes^ 
pleas do in effect amount to the general issue ; since, if tm^ 
the prisoner is most clearly not guilty) as the &cts^ in treason 
are laid to be done prodiforie et contra ligea7Uiae $me4cbitw% 
and, in felony, that the killing was donejelonice; these charges, 
of a traiterous or felonious intent, are the points and veiy gist 
of the indictment, and must he answered directly, by tlic 
general negative, not guilty ; and the jurj^ upon tlic evidence 
will take notice of any defensive matter, and giye their verdict 
accordingly as effect ually as if it were, or could be, specially 
pleaded. So that this is, upon ail accounts, the most advmi^ 
tageous plea for the prisoner ^ 


When the prisoner hath thus pleiuled not guilty, non ad- 
pabilis, or niefit adpable ; which was formerly used to be 
abbreviated upon the niimiles, thus, “ non (or niait) ad*y^ the 
clerk of the assise, or clerk of the armigns, on behalf of the 
crown, replies, that the prisoner is guilty, and that he is ready 
to prove him so. This is done by two monosyllables in the 
Same spirit of abbreviation, ad. w’hich signifies first 

that the prisoner is guilty, {ad. culpable^ or adpabilis^) and 
then that the king is ready to prove him so ; prit^ praesto sim^ 
or jmratns vcrificare. This is therefore a replication on be- 
half of tlie king xnva xxkc at the bar ; which was formerly the 
course in all pleadings, as well in civil as* in criminal causes. 
And that was done in the coiicisest manner ; for when the 
pleader intended to demur, he expressed his demurrer in a 
single word, ^^judgmetU signifying that he demanded judg- 
ment, whether the writ,||^laration, plea, 
or matter, were sufficieWy good imlaw 
rest on the tenth of the &cts oleadra. ihe 


&c. either ja form 
and if he fl&ht to 
exnran^ that also 


SS9 



Slo POBUC 1 ^^ IV. 

ptme lifa ussettbtis : fts be observed from the yeer^books 
ehd other aiftient r^KMiitoiies oi law*. By this repUcatimi 
the kiog and the priscmer are tberefiMre at issue ; far we may 
remembc^i in our strictures upon pleadings, in the preceding 
books it was observed, that when the parties come to a 
which is affirmed on one side and denied on the odier, then 
diey are said to be at issue in point of &ct : which is evi- 
dently the case here, in the plea of nan e$d. by the prisoner; 
knd the replication of cuL by the clerk. And we may also 
remember, that the usual conclusion of all affirmative plead- 
mgs, as this of €ul. or gmity is, was by an averment in these 
words, and this he is ready to verify ; et^ hoc paratus est 
wriJScare which same thing is here expressed by the single 
word 

How our courts came to express a matter of this im- 
portance in so odd and obscure a manner, rem tantem tom 
^ negligenter^** can hardly be pronounced with certainty. It 
may perhaps, however, be accounted for by supposing, that 
these were at first short notes, to help the memory of the 
dterk, and remind him what he was to reply ; or else it was 
the short method of taking down in court, upon the minutes, 
the replication and averment ; ^ cul. prit which afterwards 
the ignorance of succeeding clerks adopted for the very words 
to be them spoken^. 

Btrr however it may have arisen, the joining of* issue (which 
thou^ now usually entered on the record is no otherwise 
jmned^ in any part of the proceedings) seems to be clearly 
the meaning of this obscure expression^: which has puzzled 
our most ingenious etymologists, and is commonly understood 
as if die clm4c of die arraigns, immediately on plea pleaded, 
bad fixed an c^robrious name on the prisoner, by asking 

* NofUi^ Xiord Guiliifordi, 0S. vm. wIieA « jtiry are all twonv tha offi* 

‘ Sea Tiol.IIL ptg«S13. car crier number tbetiii far 

** we maj M doily word in law^franch tt, ** cou*i«- 

inataneds hi a>a abttae te iliil^legal ** ie% but wa now baar it pronounced 
texw antieiii oni^ fha pro* In irery good £ngt$i^{^ count tbaw.*^ 

logoa to an fiiocSaiiiatiotti, Saa Appct^% 

ol* Iwir wl^ la ganandly pro* * 3 Hawk. P.C.#i^$8. 

nommlXioat uumaantagly^ ** O yaa y 3 HiLP.C. 

I Ibt oduf, « more pmdoMblc tniatake. 
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bim^ ^^ddpni^ how wilt thou be tried?” for immediately vpoa 
issue joinedf it is inquired of the prisoner^, what triid he 
wHi make bis innocence appear. This fonn has at pr^tot 
reference to appeals and approvements only wherein the 
appellee has his choice, either to try the accusation by battel 
or by jury. But upon indictments, since the abolition of [ 341 ] 
ordeal, there can be no other trial but by jury, per or by 

the country: and therefore, if the prisoner refuses to p|it 
himself upon the inquest in the usual form, that is, to answer 
that he will be tried by God and his country*, if a eommomx; 
and, if a peer, by God and his peers^; indictment, if in 
treason, is taken pro co^esso ; and the prisoner, in cases of 
felony, is adjudged to stand mute, and if he perseveres in his 
obstinacy, shall now^ be convicted of the felony. 

When the prisoner has thus put himself upon his tria^ 
the clerk answers in the humane language of the law, which 
always hopes that the part 3 r’s innocoice rather th a n his guilt 
may appear, God send thee a good deliverance.” And 
then they proceed, as soon as conveniently may be^ to the 
trial ,* the manner of whidi will be considered at large in the 
next chapter. 

• A learned author, who is very sel- by ordeal used formerly to be called 
dom mistaken in his conjectures, has judkiim Dtu But it slmuld seon, 
olMerved that the proper answer is, that when the question gites the prisoner 
^ by God or the country that is, either an <^on, his answer must be positiTe ; 
hy ordeal or by juiy ; because the ques- and not in the di^unctire, which 
don supposes an option in the prisoner, turns the option ba^ to the proseoiitor. 

And certainly it gives some coun- • Keylinge,57. State Trials /Mssim. 
tenance to this obsenration, that the trial Stat. 12 Geo. III. c.2a 
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CHAPTER THE TWENTY-SEVENTH. 

DP TRIAL AND CONVICTION. 


T several methods of trial and conviction of offenders 
established by the laws of England, were formerly more 
numerous than at present, through the superstition of our 
JSaxbn ancestors : who, like other northern nations, were ex- 
tremely addicted to divination : a character, which Tacitus 
observ^es of the antient Germans Tliey therefore invented 
a considerable number of methods of purgation or trial, to 
preserve innocence from the danger of fiJse witnesses, and in 
consequence of a notion that God would always interjiose 
miraculously to vindicate the guiltless. 

L The most antient^ species of trial was that by aideal: 
which was peculiarly distinguished by the appellation otjudi^ 
cium Dei ; and sometimes vulgaris pttrgatio^ to distinguish it 
from the canonical purgation, which was by the oath of the 
fiarty. This was of two sorts either ^;r-ordeal, or V)ater- 
ordeal ; the former being confined to persons of higher rank, 
the latter to the common people Both these might be 
343 ] performed by deputy: but the principal was to answer for 
the success of the trial ; the deputy only venturing some cor- 
poral pain, for hire, or perhaps for friendship Fire-ordeal 
was performed either by taking up in the hand, unhurt, a 
piece of red-hot iron, of one, two, or three pounds weight ; 

* mcT, Germ, iO, condiHonis kominum: per ferrum 

^ Jjh* Inae* c»7fi Wilk. 27« Uum ti/uerii homo liber; per aquam, $i 

* lifiiT. c.a ( 23. ^ JuerU nteticui* (Glanv^ L14. c.l.) 

* Teneiur $e jmrgare it qui accutatur^ * Thb is still exprcswid in that com. 
per judicium / tciUcet caUdum mon fonn of ii|>eech, of going through 
ferrum^ td per aquum, pro dwermUUe “ fire and water to serve another.*’ 
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or else by walking barefoot, and blind-fold, over nine red-hot 
plou^shares, laid lengthwise at unequal distances : and if tj^e 
party escaped being hurt, he was adjudged innocent ; bu^f 
it happened otherwise, as without collusion it usually did, he 
was then condemned as guilty. However, by this latter 
method queen Emma, the mother of Edward the confesses^' 
is mentioned to have cleared her character, when suspected of 
familiarity with Alwyn bishop of Winchester^. 

WATER-ordeal was performed, either by plunging tbe baW * 
arm up to the elbow in boiling water, and escaping unhuit' 
therefrom ; or by casting the person suspected into a river or 
pond of cold water ; and. At he floated therein without any 
action of swimming, it was fieemed an evidence of his guilt ; 
but, if he sunk, he was acquitteci^ It is easy to trace out the 
traditional relics of this water-ordeal, in the ignorant bar- 
barity still practised in many countries to discover witches by^ 
casting them into a pool of water, and drowning them to' 
prove their innocence. And in the eastern empire the 
fire-ordeal was used to the same purpose by the emperor 
Theodore Lascaris ; who, attributing his sickness to magic,' 
caused all those w'hom he suspected to handle the hot iron : 
thus joining (as has been well remarked*) to the most 
dubious crime in the world, the most dubious proof of inno- 
cence. (1) 

And indeed this purgation by ordeal seems* loThave been 
very antient and very universal, in the times of superstitious 

^ Tho. Rudborne, Ifist* fTinton* * Sp. L. b. 12. c, 5. * 

/. C* 1 • , v"* » i 


(l) The word ordeal according to from the same original, \ ad 

oordoel in Dutch, and urtheil in German,^vl^ signified judgment ; so that 
the ieiin was used kuT* i^oxny to denominate the highest and most respected 
form of trial. He deduces the practice from a still earlier mode of trying 
doubtful bfiences by lots, which itself is referable to that partiality for 
auspicia and sortes mentioned by Tadtus, as remarkable among the i^tient 
Germans, and which, with many other similar feelings and hablt^ they 
carried with them, and retained under modified forms afier^dreonversion 
to Christianity. ♦ , 

Meyer mentions two instan^ of reputed witches t^ng submitted by 
popular superstition, to the trial by fire or water in Flanders, $o lately as 
1815andl816. Vol.L515.322. . “ . - 
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Jt was known to the antiont Greeks : for in the 
Antigone of SoplM>cles% a perscm suspected by Creod of a 
inisdemesiior» declares himsdf ready to handle hot iron^ 
and to walk over fire»^ in order to manifest his innocence ; 
which5 the scholiast tells us, was then a very usual purgation. 
AhdL Grrotius' gives us many instances of water-ordeal in 
Bi^ynia, Sardinia, and mother places* There is also a very 
peculiar species of water-ordeal, said to prevail ammig the 
Indians on the coast of Malabar; where a person accused 
of aj^ enormous crime is obliged to swim over a laige river 
d^dondirg with crocodiles, and, if he esc^>es unhurt, he is 
reputed innocent. As, in Siam, besides the usual methods 
of fire and water-ordeal, both parties are sometimes exposed 
to the fiiry of a tyger let loose finMhat purpose ; and, if the 
beast spares either, that plisrson is accounted innocent; if 
neither, both are held to be guilty ; but if he spares both, 
the trial is incomplete, and they proceed to a more certain 
criterion ^ 


Ons camiot but be astonished at the folly and impiety of 
pronouncing a man guilty, unless he was cleared by a miracle; 
and of expecting that all the powers of nature should be 
soqpended by an immediate interposition of Providence to 
save the innocent, whenever it was presumptuously required. 
And yet in England, so late as king Jolm’s time, we find 
grants to the bishops and clergy to use the judicitm ferri^ 
aquae^ et igms'. And, both in England and Sweden, the 
clergy presided at this trial, and it was only performed in the 
diurches or in other consecrated ground ; for which Stiem- 
hook”* gives the reason; non dcfuit Hits operae et laboris 
^ jprefium ; semper entm ab ejusmodi judicio aliqnid bta*i setcet- 
^ dotibus oboeniebat"* to give it it’s due praise, we find 

the canon law very early declaring against trial by ordeal, or 
vulgaris purgatio^ as being the fabric of the de^, cum dt 
contra praeceptum Domini^ non tentabis Dominum JOeum 
^ Upon this authority, thoigh the canons them- 

selves were of no validity in England, it was dK>ught proper 


b V.S2S4. ^ 

* On Kiimb. v.17. 

^ Ms^ Utiiir. Hiia. Wi. 
^ Spelm* CloH* 


Dejure Sueanunit /. ] . «r. 8. 

* part S. cous* *2, gn* 5, dut*l* 

Dtcreial. US, S. tit* SO, c. i), 4* Oht$, 

Hid. 
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(as had .been done in Denmark above a century before*) to 
disuse and abolish ibis trial entirely in our conrte of jns^ce, 
by an act of pariuunent in S Hen. III. according to m ^4med 
Coke'*, or rather by an order of the king in coundl*. 

IX. Another species of purgation, scnnewhat aimilwrto 
die formCT, but probably sprung from a presumptuous 
of revelation in the ages of dark superstition, was the conned 
or morsel oS execration : being a piece of cheese or bread, "cS 
about an ounce in weight, which was cons^ted with a fo^ 
of exorcism ; desiring of the Almighty that it might cause ton-** 
Yulsions and paleness, and find no passage, if the man was 
really guilty ; but might turn to health and nourishment, if he 
was innocent': as the water of jealousy among the Jews* was, 
by God’s special appointment, to cause the belly to swell, 
and the thigh to rot, if the woman was guUty of adultesy. 
Tliis corsned was then given to the suspected person, who at 
the same time also received the holy sacrament* : if indeed 
the corsned was not, as some^have suspected, the sacramental 
bread itself ; till the subsequent invention of transubstantiation 
preserved it from profiuie uses with a more profound respect 
than formerly* Our historians assure us, that Godwin earl 
of Kent, in the reign of king Ekiward the confessor, algoring 
the death of the king’s brother, at last appealed to his 
corsned, ^^per bucceUam deghdiendam which stuck 

in his throat and killed him. This custom has been 
dnce gradually abolished, though the remembrance of it sdil 
subsists in certain phrases of abjuration retained amonir the 
common people^* 

Howeveb, we cannot but remark, that thou^ in European [ 
countries this custom most probably arose from an abuse of 
revealed religion, yet credulity and superstition will, in all 
i^s and in all dimates, produce the same or similar cifl^cts* 
And therefore we shall not be surprized to find, that la the 
kingdom of Pegu there still exists a trial by the corsned, very 

^ Mod, Un. Hist.xxsiL 105, * Numb. ch. v. 

9 Hep. 32. * CVxnia. c.S* , 

1 Hym. JPoed. 228. Spelm. ^ Ingulph. ^ '' 

326. 2 Psryn. Rec. Append, 20. Seld. ^ As, ** I will tdte dbe. saertmeiit 

ybZ. 48. “ upon it ; mey this tnwwl be my 

' Spflm« Qh 459* ^ list nnd the 
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du$llll».'(kat of ou': ancestors, (»ily subetitotii^ jraw 
'^loieail bread*. And, in the kii^dom of Mooqieoti^, 
Ithw have a metliod of deciding lawsuits equally whimsical 
and unoertmn. The witness for the plaintiff diews the bark 
* of a tree, endued with an emetic qiidity ; which being suffi- 
'ci^tiy iffiisticated, is then infused in water, which is given the 
d^dant to drink. If his stomach rejects it, he is condemned ; 
if it stays with him, he is absolved, unless the plaintiff will 
drink aome of the same water; and, if it stays with him alsf>, 
the suit Is left undetermined^'. (2) 

t 

These two antiquated methods of triah were principally 
in use among bur Saxon ancestors* I'lie next, which still 
rieinains in force, though wy rarely in use, owes it^s intro- 
,duction among us to the princes of the Norman line. And 
.that is, 

Ill/f T he trial by baitely duel, or single combat; which 
was another species of presumptuous apjxjals to Providence, 
under an expectation that heaven would uncjuestionably give 
the victory to the innocent or injured party. The nature 
of this trial in cases of civil injur}^, upon issue joined in a wTit 
gt right, was fully discussed in the preceding book*: to 
which I have only to add, that the trial by battel may be de- 
manded at the election of the apj>ellee, in either an appeal or 
»an approvement; and that it is carried on with equal solem- 
nity as that on a writ of right ; but with this difference, that 
there each party might hire a champion, but here they must 

* Mod. Univ. Hist, vii, 129. ' See Vol. III. pag.SST. 

y Ibid. XV. 464 . 


) f! ; ^ * . . . 

(2) Meyer cites from Marculph tt mode of trial, whbnsical enough, but 
not very uncertmn in the result, the trial by the cross. In theinstance given 
the question was between the bishop and clergy of Verona on the one side, 
and die citizens on the other, as to the liability to repair the walls of the city. 
Two young ministers of blameless conduct were chosen, and placed in the 
church of St John the Baptist , before the cross, at the beginning of the 
mass; one the representative of the clergy, the other of the laity; and 
the decision of the 'cause 'depended on the fact, which of the two should 
fall to fhn ground first. As might have been anticipated, the former stood 
Brm through the whole service, the latter fell senseless about the middle 
bf it. V Meyer, 317. _ . 



Cb w 87. 


WRONG& 


figHt in tfieir proper persons. . And therefore if tbe 
or Hf^mVer^ be a woman, a priest, an infant, ov of ^ age 
sixty, or lame, or blind, he or she may counterplead and 
fuse the wager of battel ; and compel the ^pellee to put him**, 
self upon the country. Also peers of the realm, bringing 
appeal, shall not be challenged to wage battel, on accooni 
the dignity of their persons ; nor the citizens of London, 
special charter, because fighting seems foreign tQ their 
cation and employment. So likewise if the. crimej tapsjf 
rious; as if the thief be taken with the mainwr, or ifh.e mur- 
derer in the room with a bloody knife, die .appellant may 
refuse the 4lder of battef from die appellee * ; for it is un- 
reasonable that an innocent man should stake his life against 
one wlio is already half-convicted. r 

The form and manner of waging battel upon appeals 
much the same as upon a writ of right ; only die oaths of die 
two combatants are vastly more striking and solemn Tlie 
appellee, when appealed of felony, pleads ^^^d 

throws down his glove, and declares he will defend the same^ 
by his body : the appellant takes up the glove, and replies 
that he is ready to make good the appeal, body for body. 
And thereupon the appellee, taking the book in^ his right 
hand, and in his left the right hand of his antagonist, swears 
to this effect : Hoc audi^ homo^ qitein per manum teneOj^ S^: 
“ Hear this, O man, whom I hold by the hand, who callest 
** thyself John by the name of baptism, that I, who call my- 

self Thomas by the name* of baptism, did not feloniously 
‘‘ murder thy father, William by name, nor am any way 
“ guilty of the said felony. So help me God, and the saints ; 
“ and this I will defend against thee by my body, as this court 
“ shall award.” To which the appellant replies, holding the 
Bible and his antagonist’s hand in the same manner as the other: 
“ Hear this, O man, whom I hold by the hand, who callest 
“ thyself Thomas by the name of baptism, that thou art per- 
“ jured ; and therefore peijured, because that thou fdoniously 
“ didst murder my father, William by name* So help me 
“ God, and the saints ; and this I will prove against thee by 

j j 

, P.C, C.45. 57. •> Flet. 1. 1. C.34. 2 Hawk..P.C. c.43. §3. 
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my body, as this court dudl award V’ The 
to*be foo^t with the same weapons, viz, batons, the S|^ so> 
lemnily, and the same oath agunst amulets and sorceiy, fltat 
are in the civU combat: and if the iq>peUee be so fiur 
vanquished, that he cannot or will not fight any longer, he 
ahalf be adjudged to be hanged immediately; and then, as 
wellas il^he be killed in battel. Providence b deemed to have 

ft 

determined in &vour of die tmth, and his blood shall be at- 
tainUliit. But if he kills the appellant, or can maintain the 
fight sunrising till the stars appear in the evening, he 
shdl be ^ acquitted. So also if the appellant becomes re- 
creant, mid pronounces the horrible word of crdUn, he shall 
lose his liberam legem^ and become infiunous ; and the appellee 
shall recover his damages, and also be for ever quit, not cmlj 
of the appeal, but of all indictments likewise for the same 
offence. (3) 


IV. The fourth method of trial used in criminal cases is 
that by the peers of Great Britain, in the court of {larliament, 
or the court of the lord high steward, when a peer is capitally 
uidkUd; for in case of an appeal, a pmr sbaU be tried by 
• jury Of thb enough has been said in a former chapter * ; 
to which I shall only now add, that in the method and regu- 
lation its proceedings, it difiers little from the trial per 
pabriam, or ^ jury ; except that no special verdict can be 
pven in the trial of a peer because the l<»ds of parliammt, 
or die lord high steward, (if the trial be bad in hb court,} 
C 3 are judges suffidendy competent of the law that may arise 
from the fiict: and exo^t also, that the peers need not all 

There is a stnking resemblance to prosecute in that court,) and that 
between this process and that of the the prisoner was the cause of his death ; 
eowi of dreapagHM ot Athens for imir- the prieoner, that he waa Innocent of the 
der; wharrin the p r o sec u tor and pri. charge against him. i(Pott Antiq. b.l. 
soner were both sworn in the most c.l9.) . 

%olenm manner: the prosecutor, that ^ 9 Rep.30. 2 Inst. 49. 

be was rriated to die deceased, (for ^ See pag. 259. 

none hut near fdadons were permitted ^ Hatt 116. ^ 


(5) See the case of Athford v. Thornton^ i B. 5: A. 405, in which a great 
deal of learning and talent was displayed on this obscure subject. But 
the wheibbai become matter rather of curionty than praetieal use by the 
aboliiimi of iqipeals under 59G.9. c. 46. 

9 ^ 
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agri^'in tbeir rerdict; but the greater number, c oBw a t i n g of 
tWtte al the least, will condude, and bind die mmotky *. . 

. V. The trial by jury, or the country, per pairiam^ is also 
that trial by the peers. of every Englishman, which, as the 
grand bulwark of his libaties, is secured to him by the 
charter'*: “ ntdlus liber homo capiatur, vel imprisonetwr^ 
extdet^ cud aliqtw alio modo destruatur^ nisi per legcdi 
“ citmparium sucrum^ vel per legem terrae*^ 

“ - " 1 * 

The antiquity and excellence of this trial, for the settling 
of civil property, has before been explained at large *. And 
it will hold much stronger in criminal cases ; since, in times 
of difficulty and danger, more is to be apprehended from the 
violence and partiality of judges appointed by the crown, in 
suits between the king and the subject^ than in disputes be- 
tween one individual and another, to settle the metes and 
boundaries of private property. Our law has therefore wisely 
placed this strong and twofold barrier, of a presentment and 
a trial by jury, between the liberties of the people and the 
prerogative of the crown. It was necessary for preserving 
the admirable balance of our constitution, to vest the mcecutive 
power of the laws in the prince : and yet this power might be 
dangerous and destructive to that very constitution, if exerted 
without check or control, by justices of oyer and terminer 
oteisionally named by the crown ; who might then, as in 
France or Turkey, imprison, dbpatch, or exile any man that 
was obnoxious to the government, by an instant dedaratim^ 
that such is their will and pleasure. But the founders of the 
English kw have with excellent forecast contrived, that no 
man should be called to answer to the king for any capital 
crime, unless upon the preparatory accusation of twelve or 
more of his fellow-sulgects, the grand juiy ; and that tlm 
truth of every accusation, whether preferred in the shape of [ S50 
indictment, information, or appeal, should afterwards be con- 
firmed by the unanimous sufirage of twelve of his eipials and 
neighbours, indifferently chosen, and superior to all sus- 
picion. So that the liberties of England cannot but subsist 
so long as this palladium remains sacred and invidate ; not 

I, IS* itet. 7 W. Ill, CkS. ^ 9 Hfn. III. e.'S9. 
in. Foster, 247. ‘ See 
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only from<^all open attacks, (which none will be 
^ make^) but also from all secret machinaticms, w£|i 
sap and undermine it; by introducing new and Jj^bih'ary 
methods of trial ; by justices of the peace, commissioners of 
me revenue, and courts of conscience. And however con-- 
hement these may appear at first, (as doubtless all arbitrary 
pdwe^ well executed, are the most convenient^ yet let it be 
agjSlpiirem^bered, that delays and little inconveniences in 
die forms of justice, are tlie price that all free ^nations 
must pay for their liberty in moi*e substantial mattg|*s ; tliat 
inroads upon tliis sacred bulwark of the nation are 
^odamentally opposite to the spirit of our constitution ; and 
that, though begun in trifles, the precedent may gradually 
increase and spread, to the utter disuse of juries in questions 
of the most momentous concern. 

- What was said of juries in general, and the trial thereby, 
in civil cases, will greatly shorten our present remarks, with 
r^ard to the trial of criminal suits ; indictments, informations, 
and appeals ; which trial I shall consider in the same method 
that I did the former ; by following the order and course of * 
the proceedings themselves, as the most clear and perspicu- 
ous way of treating it. 

When tlierefore a prisoner on liis arraignment has plei 
not guilty^ and for his trial hath put himself upon the 

/^(4) In the account which Meyer has deduced from the ancient capi- 
tularies and laws of the German tribes^ of the progress of |^€ir judicial 
institutions, there seem to be analogies to the present form of bial by jury, 
which cannot be accidental. It was the duty of all freemen to attend the 
nt^nal assemblies, in which, under the presidence of the head of the 
natioo, they determined all suits : as the nations increased in size, so that 
it was impossible to assemble the freemen often enough for judicial pur- 
poses, district assmublies were held for the same objects, but the same form 
and rules were observed in these as in the former meetings. The Grave, 
tOravio,} or Count, presided, the freemen, ( Arimanni or Rachimbui*^,) were 
the judges ; the deebion was always judicium bonorum virorum quad ei a 
Rachimburgni fuerit judicatum. But then the count was bound to know 
the law, and expound it to the freeipen ; when all the {headings were gone 
throu^ and the proofs closed, he did so, and asked them for their judg- 
ment: canntes et vicarii eorum legeg Mciant^ ante eos 
judicare point aut mutpre, , I Meyer, c. lo, 1 1, 1 2. 
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which country the jury are, the sheriff of tine 
a panel of jurors, libet os et legates 

that is, freeholders (5), without just 
of the vime or neighbourhood ; which is interpreted to 
the county where the fact is committed^. If the 
are before the court of king’s bench, there is time 
between the arraignment and the trial, for a jurj^to be ii 
nelled by a writ of venire facias to th^ sheriff, as in civil [ 

and the trial in case of a misdeniesnor is had at nisi 
unless it be of such consequence as to merit a triaL lit bir ; 
which is always invariably had when the prisoner is fb# 
any capital offence. But, before commissioners of 
terminer and gaol delivery, the sheriff, by virtue of a genertd 
precept directed to him before-hand, returns to the eovest a 
panel of forty-eight jurors, to try all felons thAt may be 
called upon their trial at that session; and therefore it is 
there usual to try all felons immediately, or soon after their 
arraignment. But it is not customary, nor agreeable to the 
general course of proceedings, (unless by consent of parties, 
or where the defendant is actually in gaol,) to try persons 
indicted of smaller misdemesnors at the same court in wbieh 
they have pleaded not gailtyy or traversed the indictm^it. But 
they usually give security to the court, to appear at Uie-naM; 
assises or session, and then and there to try the traverse^ giv* 
ing notice to the prosecutonbf the same. (6) 

i 2 Hal. P. C. 264. 2 Hawk. P. C. c. 40. § 1 . 


(5) The 4&5W.&M. C.24. (see Vol. III. p.362.) extends to jurors for 
the trial of criminal as well as civil issues ; and therefore copyholderi of 
10/. per annum within the county may be returned on the pand. The 
same observation will apply to leaseholders under the 3G.2. c.25. ; Imt 
both these must be understood with the exception of trials fo^ high treaUMi, 
in which, by the bill of rights, 1 W.&M. 8t.2. c.2. the jurors ou^^ to te 
freeholders. 

(6) This is now regulated by the 60G.5.& lG.4. c.4, whkh provitet 
for the trial of misdemesnors in the court of K. B., and also at tte Miim 
or sessions. In the former case the defendant, intend of bdi^ aHowod 
till the next term after that in which he appears, is compelled to plead or 
demur within four days from such appearance ; in the latter, if he hat teen 
in custody or b^d to bail twenty days before the a^iet or sessknu at 
which the iadioitnent is found, he must plead mstantly, aadliate ins trial 
at tile same at t ii as or sessions ; if he has not bM^n committad or held to 
bail twenty days before, bdt has teen committed or held to bail to 
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Ik cf»es of hi^ treason, whereby corruption of blood^y 
cmue, (except treason in coonterfcd^g the kingfs cdki ;^ 
seals,) or miq)rision of sudi treason, it is enacted by sta^u^ 
fW.IU. c.S« first, that po person shall be tried for any 
such treas<Hi, except an attempt to assassinate the king, un- 
le^ the indictment be found within three years after the of- 
fend ^mmitted : next, that the prisoner shall have a copy 
of the Jindictment, (whiilSb includes the caption*',) but not 
dieloiimes of the witnesses, five days at least before the trial ; 
that ^ upon the true construction of the act, before his 
arraignment*; for then is his time to take any exceptions 
thereto, by way of plea or demurrer : thirdly, that he shall 
also have a copy of the panel of jurors two days before his 
trial: mid, lastly, that he shall have the same compulsive pro« 
cess to bring in his witnesses Jot* him as was usual to compel 
their appearance against him. And by statute 7 Ann. c. 21., 
(which did not take place till after the decease of the late pre- 
tender,} all persons, indicted for high treason or misprision 
S62 1 thereof, shall have not only a copv of the indictment, but a 
list of all the witnesses to be produced, and of the jurors im- 
panelled, with their professions and places of abode, delivered 
to him ten days before the trial, and in the presence of two 
witnesses; the better to prepare him to make his challenges 
and defence. (7) But this last act, so far as it affected indict- 
ments for the inferior species of high treason, respecting the 
coin and the royal seals, is repealed by the statute 6 Geo. HI. 

^ FofjL 229. Append, u ‘ Ibid, 230. 

to answer at some subsequent session, br shall receive notice of the indict* 
ment having been found twenty days before such subsequent session, then 
he shall plead and take his trial at such subsequent session. AU these pro* 
viiioiis are suliject to the discretionary power of the court to grant further 
tune on proper cause shewn. 

(7) It has been thought proper to modify these regulations as to the 
trial of hq;fa treason, in cases where the overt acts laid in the indictment 
are assassination, or killing of the king, or any direct attempt upon his life 
or person, whenby his life may be endangered, or bis person suffi»r bodily 
ham; in all such cases, the 59&40G.9. c.95., enacts that the persons 
cbaiged shall be indicted,arnugned, tried, and attainted in the same manner, 
according to the ssune course and order of triai>invevery and upon 

the evidence, as if thi^ stood oh^ed with nfurdert convic* 

b to be given end execution done as tn clmiWti of high 

Irateoii. ^ 
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else it had been impossible to have tried those oF« 

—^ces in the same circnit in which they are indicted': fo^teki 
clear days, between the finding and the trial of the indict- 
ment, will exceed the dme usually allotted for any session of 
oyer and terminer ®. And no person indicted for feiiHiy isi or , 

(as the law stands) ever can be, entitled to such copies, before 
the time of his trial ^ ^ , 

When the trial is called on, the jurors are to be iwarp, 
as they appear, to the number of twelve, unless they /are 
challenged by the party. 

Challenges may here be made, either on the part of 
the king, or on that of the prisoner ; and either to the whole 
array, or to the separate polls, for the very same reasons that 
they may be made in civil causes For it is here at least as 
necessary, as there, that the sheriff or returning officer be 
totally indifferent ; that where an alien is indicted, the jury 
should be de medietafe^ or half foreigners, if so many are 
found in the place ; (which does not indeed hold in treasons^, 
aliens being very improper judges of the breach of alliance ; 
nor yet in the case of Egyptians under the statute 22Hen.VIIL 
C.10. (8) ) that on every panel there should be a compe- 
tent number of hundredors ; and that the particular jurors 
should be omni exceptione majores ; not liable to objection 
either p'optei* honmis respectum^ p^fpter defectum^ propter af- 
fectum^ or proptei' delicUmi, 

Challenges upon any of the foregoing accounts are [ 853 
stiled challenges for cause ; which may be without stint in 
both criminal and civil trials. But in criminal cases, or at 
least in capital ones (9), there is, in favorem vita^ allowed to 
the prisoner an arbitrary and capricious species of challenge 
to a certain number of jurors, without shewing any cauae 

Fost.2S0. p 2 Hiwk. P.C, c. 43. J 3Y. 

“ 2 Hawk. P.C. c. 39. § W. P.C. 271. 

® See Vol. HI. pag.9S9, 

(8) A similar provisioa in 1 & 2 Ph.&M. c.4, with rapcel 
was repealed by the I G. 4. c. 1 IS. 

(9) And thra^ore in all felonies, which in legal theory are all a^ntal : hat 
the rule does not eactend to misdemesnors, 
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ft aU; which is called e peremptory challenge ; a 
of that tenderness and humanity to prisoners, for which oin: 
English laws are justly &mous« This is grounded on two 
reasons. 1. As every one must be sensible, what sudden 
hnprassicms and unaccountable prejudices we wre a{^ to cen- 
tre upon the bare looks and gestures of another; and how 
necesstury it is, that a prisoner (when put to defend his life) 
should have a good opinion of his jury, the want of which 
totally disconcert him ; the law wills not that he should 
tried by any one man against whom he has conceived a 
pr^udice, even without being able to. assign a reason for such 
his dislike. 2, Because, upon challenges for cause shewn, if 
the reason assigned prove insufficient to set aside the juror, 
p^ibaps the bare questioning his indifference may sometimes 
ipiovoke a resentment; to prevent all ill consequences &om 
Vhich, the prisoner is still at liberty, if he pleases, peremp- 
torily to set him aside. 

This privilege, of peremptory challeWes, though granted to 
the prisoner, is denied to the king by^e statute 3S Edw.I. 
^(^4. which enacts, that the king shall challenge no jurors 
vratbout assigning a cause certain, to be tri^ and approved 
by the court. However, it is held, that the king need not 
assign bis cause of challenge, till all the panel is gone through, 
and unless there cannot be a full jury without the person so 
challenged. And then,^nd not sooner, the king’s counsel 
must shew the cause : otmrwise the juror shallj>e sworn \ 

The peremptory challenl|s of the prisoner must, however, 
have some r^onable boujp^ry ; otherwise he might never 
C 354 3 be tried. This reasonable liwndary is settled by the common 
Jaw to be the number of th|rty-five, that is, one under the 
n^ber of three full juries. For the law judges that five-and- 
thirfy are fully sufficient to allow the most timorous man to 
chi^nge through mere caprice ; and that be who peremp- 
tory challenges a greater number, or three full juries, has 
no intention to be tried at all. And, therefore, k dealt with 
one who peremptorily challenges above thir^’-five, and will 
^ not retract his challenge, as with one who ilaiids mute or 

I t -i 

’ SH.wk.P,C. c.4$. ,8. 2H.I. 
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his trial ; by sentencing him to the peine jfirie et 
ia felony, and by attaintii:]^ him in treason ^ Amd s6 
sUmda at this day with regard to treascm, of any kind^ 


But by statute 22 Hen. VIIL c. 14*. (which, widi 
felonies, stands imrepealed by statute 1 & 2 Ph. & Mar* 
by this statute, 1 say, no person arraigned for felony, caii^^^ 
admitted to make any more than twenty peremptory chaUengik^ 
But how if the prisoner will peremptorily challenge 
one, what shall be done ? The old opinion was, that 
ment oi peine forte et dure should be given, as where he dkelh 
lenged thirty-six at the common law • : but the better opinion 
seems to be ^ that such challenge shall only be disregarded 
and over-ruled. Because, first, the common law doth not 
inflict the judgment of penance for challenging twenty^^one,. 
neither doth the statute inflict it; and so heavy a judgment 
(or that of conviction, which succeeds it) shall not be imposed 
by implication. Secondly, the words of the statute are, 
that he be not admitted to challenge more than twenty 
the evident construction of which is, that any farther chal- 
lenge shall be disallowed or prevented : and, therefore^ being 
null from the beginning, and never in fact a challenge it can ^ 
subject the prisoner to no punisliment ; but the juror shall be 
regularly sworn. 


If, by reason of challenges or the default of the jurors, a 
sufficient number cannot be had or the original panel, a tales 
may be awarded as in civil causes till the number of twelve ^ 355 
is sworn “ well and truly to try, and true deliverance make, 
between our sovereign lord the king and the prisoner 
“ whom they have in charge; and a true verdict to give, 
according to the evidence.” 

When the jury is sworn, if it be a cause of any coilses 
quence, the indictment is usually opened, and the evidence 
marshalled^ examined, and enforced by the counsdl fiar flhe 

‘‘ !2 Hal. P. C, 268. awarded ; though the court 

” 2 Hawk. P.G. c. 43. § 9. may order a new panel to be 

* 3 Inst, 270. retnmia^^anUer, (4 Hial* 133. 4 St. 

See Vol. 364. But, in ^ Tr. 723. Cooke's Case.) 

delivery, no 
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crown, or prosecation. But it is a setded rule et oqmmon 
law, that no counsel shall be alloa’cd a prboner upon his 
trial, upon the general issue, in any capital crime, unless 
some point of law shall arise proj^r to be debated A rule, 
whi<^, (however it may be palliated under cover of that noble 
dedaiition of the law, when rightly understood, that the 
ju€^ shall be counsel for the prisoner ; that is, shall see that 
the proceedings against him are legal and strictly regular^) 
seems to be hot at all of a piece with the rest of the humane 
treatment of prisoners by the English law. For upon what 
face of reason can that assistance be denied to save the life of 
a man, which yet is allowed him in prosecutions for every 
petty trespass ? Nor indeed is it strictly speaking a part of 
our antient law : for the Mirrour having observed the ne- 
cessity of counsel in civil suits, who know how to forward 
^ and defend the cause, by the rules of law and customs of 
^ the realm,” immediately afterwards subjoins ; and more 
necessary are they for defence upon indictments and appeals 
of felony than. upon other venial causes*.” (10) And the 

^ 2 Hawk. P. C. C.S9. § !• “ omni jtelilionc consUiu—^In aUu owm- 

X iSr Edward Coke (3lnat.l37.) ** Ims }H)test et debet uiiconsiiio.*'"^ 3ut 

giTCB anotber additioDal reason for this this consilntm, I conceiTe, signifies only 
lefusaly because the evidence to con- an imjtarlancef and the petitio consilu is 
vict a prisoner should be so manifest, craving leave to imjwrl i { See Vol. III. 
** as it could not be contradicted.** pag.29S.) which is not allowable in 
Which, lord Nottingham (when high any cnminal proaccution. This wiU be 
steward) declared, (3 St. Tr. 726.) was manifest by comparing this law with a 
the only good reason that could be given contemporary passage in the grand cou- 
for it. siumier of Normandy, (ch. 85.) which 

^ 7 C.3. § 1. speaks of imparlances in personal ac- 

. * Father Parsons the jesuit, and after dons. <* Apres ce, eti lend le gueraUe a 
h^ bishop £Uys, (of English liberty, *< respondret et aura congie de ioy am* 
ii. 66. ) have imagined, that the ^nefit seUioTf s*it le demande i et quand U 
of counsel to plead for them was first ** aera cMueiUe^ U pent nyer le faict dent 
denied to prisoners by a law of Hen. 1. ** HI ett accuse,** Or, as it stands in the 

meaning (I presume) chapters 47 and 46 Latin tex^ (edit. 1539,) ** Querelatus 
of the code which Is usually attributed autem jwstea tenetur re^gtondere ; et 
to fiaatprince. De causis criminadbus ** hahAnt licentiam anuytensU, d requi- 
** veietqpitaUbuifsemoquaerat amsiUum^ ** rat / Habito hutem condlio, dAet fao* 
** quin implacitatMi etoHm pemeget, sine ** turn negare quo accusatut «sf.'* 

■ ■ " sp; 

(10) The jriile extends 4 q fiB felcmiet, but it limited to addressing the 
jmy, it hriog now, 1 bdBenb titoiidered that the fansonerte a right to the 
BMistaiice counsel for eveiy other purpose; certamly pPl^cWtice he has 
itwidioutaaldngf any permssMon ot iSe court. Formal^ indeed, even at 

to 
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judges themselves are so sensible of iJiis defect^ - that diey 
never scruple to allow a prisoner counsd to inateact 


tv 

to matters of law, the prisoner was obliged himself to state his- point to the 
courts and counsel was only assigned him if the court thoujg^t 
would bear a debate. With great deference to the author, it 
questionable, whether, upon the whole, any alteration of the rule as nutam 
limited, would not be rather prejudicial than advantageous to the pfisoflfV. 
At present, if the case be simple or unimportant, the counsel for the fsvown 
commonly abstains entirely from addressing the jury; and in alt cdses 
where he thinks it necessary to address them, his own feelings, or the mter* 
position of the judge (seldom, if ever necessary) liimt him strictly to a bam 
exposition of the evidence which he intends ^ produce s he aggravates 
nothing unfavourable, he omits nothing favourable to the prisoner,, and be 
abstains from all comment or appeal to the passions. It is obvious that 
this dispassionate and candid mode of address could not, in the nature oT 
things, long be preserved, if the counsel had to anticipate an answer in 
which every exertion of sophistry and eloquence would be deemed withm 
the line of duty : and as the prosecutor in a vast minority of instances must 
have the strongest case, the fair inference assuming an equality of talent 
and industry will be, that his counsel would in general produce the stronger 
impression on the jury. But the change which must take place in the sam» 
ming up of the judge would be of the most serious prejudice to the pri- 
soner; at present nothing having been suggested for him, it is the judge’s 
part, a part in general mdst cheerfully and ably sustained, to suggest all 
the favourable constructions which can he put on the facts. But if a de- 
fence had already been made, that must have been made either to a clear 
case, or a doubtful one; a really doubtful one needs no advocate in an 
English court ; and to a clear one, the defence must be founded in fallacy. 
Now it would become the duty of the judge to detect and lay open thaC 
fallacy to the juiy, and thus, in spite of himself, his superior skill, accumcy, 
and authority, would be arrayed against the prisoner. We well know too^ 
what is the efiect on the mind, of detecting a sin^e &llacy by which we 
have been led astray — suspicion is immediately thrown upon riie whole 
case, which it was used to support. I believe the experience of olAer 
countries, in which counsel are allowed to address juries in behalf of pri* 
soners, fully warrants this reasoning ; at the same time I am well aware of 
a growing feeling, and most respectable opinions against the present prao« 
tice, and it is so important that not only real, but even seeming hardshqn^ 
should be removed from the administration of justice, that it seems dqi^rw 
able to alter the present practice, if it can be done, without sacrifidM 
prisoner’s interests or those of justice. If I might suggest the prim^^ on 
which an alteration might be made, it would not be that of admittHig the 
prisoner’s counsel to plead for him, but the taking from the proseeutor 
his openmg address, and making the whole a mere examimilkm of evidence. 
By this rule, both sides would be placed on an equal footiiig^ tiine wuidd be 
saved, and the counsel, who are usually juniors in Iftm piwfestiant woidd be 
compelled to a veiy careful and judidous examination of the vrimeMS^ hi 
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quMtipMl to or even to ask que^ims fiar hum 
teafeck to atatters of ^t : for as to matters law, arising job 
the trial, they are entitled to the assistance of counsel* But, 
lest this indulgence should be iiltercepted by superior influ- 
ence in the case of state criminals, the legislature has di- 
inptod*hy statute 7W.11I. c.S*, that persons indicted for such 
hi^ tseasoh as works a .corruption of the blood, or misprision 
(exc^t treason in counterfeiting the king’s coin or 
IKals,) may make their full defence by counsel, not exceeding 
two, to be named by die prisoner and assigned by the court 
or jjudge : and the same indulgence, by statute 20 Geo. II. 
O.SQ., is extended t/jf parliamentary impeachments for high 
treason, which were excepted in the former act. 

doctrine of evidence upon pleas of the crown, is, in 
rptfst reflects, the same as that upon civil actions. Th^re 
sore, however, a few leading points, wherein, by several statutes, 
and resoludons, a difference is made between civil and 
criminal evidence. 

m 

in all cases of high treason, petit treason, aiul 
miquision of treason, by statutes 1 £dW, VL c. 12. and 5 & 
6 Edw.VI. c. 11. two lawful witnesses are required to convict 
a prisoner; unless he shall willingly and without violence 
the same. statute 1 & 2 I^h. & Mar. c. 1 0. a far- 

or4er to lay the facts intelligibly before the jury ; at the same time the 
judges iurnished as he is beforehand with the depositions, would be fully 
ahl^ to supply any defects, in the course of his suinming up. If to this 
it be objected that some cases which are to be proved by u long and 
chain of evidence, cannot be made intelligible to a jury without a 
statement, and application ; in such cases 1 sliould be inclined to 
pt that justice required that an address to the jury on those facts in 
bfdiai^of the prisoner, should, if required, be allowed* Each minute fact 
{lethaps being capable of two bearings, and varying in consequence in its 
nrrightt ought not to be presented to the jury only in one way, or with one 
n|y>licafcion; nod the prisoner is no more to be compelled to take the judge 
lar hk advocate in nuddng the odier application, than he is to be debarred 
ftembiichaUengeto jurors, of whom he may have an unfavourable opinion. 
TIdiauggests a iiiodifica;doii of the pr^ent practice — the rule might be to 
speech on either side-*- the excej^bn be left at the option 
counted, upon condition, tbit if he tiioiigbt bis evidenee 
to be stated and applied^ the prisoner’s counati iibotdd be enlitiad 
to bltv 
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*tber is made as to treasons in conuterfeitiBg Ae 

king’s sc^s or signatures, and treasons conoeimng o#m 
current within diis realm ; and more particnlmiy bjr 
the offences of importing cotinterfeit foreign money onrreat 
in this kii^om, and impairing, conntmrfeiting, or fbrg^ . 
any current coin. The statutes 8 & 9 W. IIL c. 25. and’lS it 
16 Geo. II. c.28. in their subsequent extensions of dns speoes [ 857 ] 
(ff treason do also provide, that the ofienders may te i»> - 
dieted, arraigned, tried, convicted, and attainted, by the 13w 
evidence, and in such manner and fimn as may be bad and 
used against offenders for counterfeiting tfie king’s money. 

But'by statute 7 W.III. c.3. in prosecutions for those treasons 
to which that act extends, the smne rule of requiring tvxt 
witnesses is again enforced ; with this addition, that the con- 
fession of the prisoner, which shall countervail the neoessky 
of such proof, must be in open court. In the construetioD of 
which act it hath been holden*, that a confesskm of the 
prisoner, taken out of court, before a magistrate or pertop 
having competent authority to take it, and proved by two 
witnesses, is sufficient to convict him of treason. But hasty 
unguarded confessions, made to persons having no such 
authority, ought not to be admitted as evidence under this 
statute. (11) And indeed, even in cases of felony at the com* 
raon law, they are the weakest and most suspicious of all 
testimony ; ever liable to be obtained by artifice, false hopes, 
promises of favour or menaces; seldom remembered accu- 
rately or reported with due precision ; and incapable in their 
nature of being disproved by other negative evidence. By 
the same statute 7 W. III. it is declared, that both witnesaaa 
must be to the same overt act of treason, or one to one overt 


• Foster, 240^244. 


(11) Mr. East (1 P.C. c.2. s.66.) controverts this doctrine, so far as it • 
goes to exclude all extra-judicial confusions in high treason, as inadmb^ ' 
sible evidence against the prisoner. He observes that the confbssioii men* 
tioned in the statute, is a confession which required no witness ut all,, one 
made in open court ; that othdr confessions remain consequently as at 
common law, admissible evidence, subject only to the concKtiun it bring 
proved by two witnesses. This rriisomng, which seems well fennded, 
leaves in full foree all that follows in the text, upon the little to be 
alk>«red to h$Aty and unguarded confessions ; an observmricm wfifcli eppHds 
eqiiiily to aX iich confessions, when soe ve r or to wh omse e w * #rife» ‘ 
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act) and other to ^odier overt act) of the same species of* 
treason ^ and not of distinct heads or kinds: and no evidwce 
shall be admitted to prove any overt act not expressly laid in 
the indictment* (12) And, AereforCi in sir John Fenwick’s 
case in king William’s time) where there was but one witness) 
an a^ of parliament % was made on purpose to attaint him of 
treason) and he was executed But in almost every other 
accusation onepositive witnessis sufficient. Baron Montesquieu 
lays it down for k rule % that those laws which condemn a 
man to death in any case on the deposition of a single witnessy 
are fatal to liberty : and he adds this reason) that the witness 
who affirms, and the accused who denies, make an equal 
358 3 balance^; there is a necessity therefore to call in a third man 
to incline the scale. But this seems to be carrying matters 
too far : for there are some crimes, in which the very privacy 
of their nature excludes the possibility of having more than 
one witness; must these, therefore, escape unpunished? 
Neither Indeed is the bare denial of the person accused, equi« 
valent to the positive oath of a disinterested witness. In 
cases of indictments for peijury, this doctrine is better founded; 
and there our law adopts it; for one witness is not allowed to 
convict a man indicted for peijury; because then there is only 
one oath against another *^-(13) In coses of treason also there is 

See St.Tr.II. 144. Foster, 235. * Sp. L. b, 12, c.S. 

* Stat. 8W.III. C.4. ^ Beccar. c. 13. 

^ St IV. V. 40. * 10 Mod. 194. 


(12) The sense of this clause I take to be, that no overt act amount- 
ing to a diitmct independent charge^ though falling under the same head of 
treason, shall be given in evidence, unless it be expressly laid in the in- 
dictment; but still if it amounteth to a direct proof of any of the overt 
acts which are laid, it may be given in evidence of such overt acts. 
Thus in Layer’s case, 6 St. Tr., his corresponding with the pretender, though 
not laid, and though made tremn by the 12th and 13th of king Wil- 
liam, was given in evidoice ; for it directly tended to prove one overt act 
that was Imd, etc. his conspiring to depose the king, and to place the pre- 
tender on .the throne. Foster, 245. The clause of the act thus under- 
stood, provides nothing nimre than what common justice and sound sense 
hiiTe If^ down as an essentsid rule in dl criminal pleading* 

(13) In the case referred to, the chief justice says, ^ to convict a man of 
pen^nry, a probably a credible witness is not enouj^ but it must be a 
strong and dear evidence, and more numerous than the evidence given for 
the detetob or else tiiere is only oath against path.** This authority 

^ * must 
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the accused’s oath of allegiance^ to counterpoise the information 
of a j^gle witness ; and that may perhaps be one reason w^y 
the law requires a double testimony to convict him; &ou||(i 
the principal reason, uiidoubtedly, is to secure the Subject 
from being sacrificed to fictitious conspiracies, which have 
been the engines of profligate and crafty politicians in all ages* 

» 

Secondly, though from the reversal of colonel Sidnq^’s' 
attainder by act of parliament in 1689^ it may be collected ^ 
that the mere similitude of hand-writing in two papers shewn 
to a jury, without other concurrent testimony, is no evidence 
that both were written by the same person ; yet undoubtedly 
the testimony of witnesses, well acquainted with the party’s 
hand, that they believe the paper in question to have beea 
written by him, is evidence to be left to a jury (14) 

Thirdly, by the statute 21 Jac.L c.27. a mother of a hes^ 
tard child, concealing it’s death, must prove by one witness 
that the child was l>orn dead; otherwise such concealment 
shall be evidence of her having murdered it^. (15) 

h St. Tr. VIIL 472. 1716. St, Tr. VI. 69. Layer*s case, 

^ 2Hawk. P.C. c. 46. §52. 1722. Ibid,2*79» Hrasey’sease, 

i Lord Preston's case, 1690. ^.2}* 1758. 4 Buit.644. 

St.Tr. IV. 453. Francia's cose, A,D» ^ See pag. 198. 


must not be taken literally, for undoubtedly a jury might convict of per* 
jury as of any other crime, on the evidence of two against that of twenty* 
Mr. Phillips remarks, that it does not appear to have been laid down that 
two witnesses are necessary to disprove the feet sworn to by the defendant^ 
nor does that seem to be absolutely requisite. But at least one witness 
is not sufficient ; and in addition to his testimony, some other independent 
evidence ought to be produced. Law of Evidence, vol.i. p. 148. 5th ed. 

(14) On this subject 1 cannot do better tlian refer the student to Mr* 
Phillipps’s Treatise on the Law of Evidence, vol.i. p. 486. 5th ed., where the 
whole subject, and particularly the evidence against Algernon Sidney, 
which was more than the act of parliament states, are fully considered. 

(15) This statute is repealed by the 43G.7. c. 58., the third and fourtk 
sections of which enact that the trial of women charged with the murder 
of their issue, which, born alive would have been bastard, shaft proceed 
upon the same rules of evidence as die trild of any other murder ; but that 
if the jury acquit of the murder, they may, in case the evidence warrants 
them, find that the prisoner was delivered of a child, which if horn alive 
would have been bastard, and that die endeavoured to conceid the birth 
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all (M^snunptive evidence of felony idmld be 
adieititisd eaiilioi»ly; for the law hol(l% that it is better that 
tek guilty persons escape^ than that one innocent suffer. And 
[ 859 ] sir Mdtthew Hale in particular' li^ down two rules most 
prudent and necessary to be observed : L Never to convict a 
malt for stealing the goods of a person unknown, merely be^ 
cause he will give no account how he came by them, unless 
an actual fekiny be proved such goods : land, 2. Never to 
oonviel any person of murder or manslaughter, till at least the 
body be found Bead ; on account of two instances he mentions^ 
vfhere persons were executed for the murder of others, who 
were then alive, but missing. 


Lastly, it was an antient and commonly received practice® 
^derived from the civil law, and wdiich also to this day obtains 
in the kingdom of France",) (16) that, as counsel was not 
allewed to any prisoner accused of a capital crime, so neitlier 
should be be suffered to exculpate himself by the testimony 
of any witnesses. And therefore it deserves to be remembered 
to the honour of Mary I. (whose early sentiments, till her 
marriage with Philip of Spain, seem to have been humane 
and generous^,) that when she appointed sir Richard Morgan 
chief justice of the common pleas, she injoined him, ** that 
notwithstanding the old error, which did not admit any 
witness to speak, or any other matter to be heard, in favour 
^ of the adversary, her majesty being party ; her highness’s 
pleasure was, that whatsoever could be brought in favour of 
the subject should be admitted to be heard : and moreover, 
that the justices should not j>ersuade themselves to sit in 

^ SHftl. P. C.S90* ** Domot* pnbl. law* b* S. t. 1. 

** Sl« IV. L jHiisim* Monteeq. ^ L* b* SS* c. 11. 

. ® Sec peg* 17. 


the ptww to be comonlted to prison for any term not exceeding two 
years. 

(IS) By the present French law, the prisoner not only may, but, I be^ 
Bere, must have connselj that ^ if be mdres no choiee for btmself, the 
judge must ais^ bkn one, or the whole proceedings will be void. Code 
CrimneUe^ 1. ii. s.S94." He is entitled ^ to witnesses pro<> 
dikml at Us own esrpence, in every stage of the proceedings. IM* L h. 
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•* otherwise for her highness than for hear ikbjeeti’.” 

Afterwards, in one particular instance, (when enrfwadiiBg.tl 
queen’s military storw^as made felony by statute Jll 
0 . 4 .) it was provided, any person impeached ittt su^ 
felony, should be received apd admitted to make uiy lawful 
“ proof that he could, by lawful witness or otherwise, for his 
“ discharge and defence and in general the courts grew so 
heartily ashamed eS a doctrine M^inreascmBUe and cypr ess w e , 
that a practice was gradually introduced of exannning wit- 
nesses for the prisoner, but not upon oath^ : t^ conae^ienoe C 
of which sUll was, that the jury gave less credit to the pi- 
soner’s evidence, than to that produced by the crown. *Sir 
Edward Coke ^ protests very strongly agaiiwt this tyrannioal 
practice ; declaring that he never read in ftny act of porli*- 
ment, book-case, or record, that in criminal cases the paarty 
accused should not have witnesses sworn for him ; and tbciw- 
fore there was not so much as scintiUa juris against it*. And 
the house of commons were so sensible of this absurdity, that, 
in the bill for aboli^ing hostilities between En^and dnd 
Scotland*, when felonies committed by Englishmen in Scot- 
land were ordered to be tried in one of the three northern 
coonties, they insisted on a clause, and carried it* against the 
efforts of both the crown and the bouse of lords, against die 
practice of the courts in England, and the express law cS 
Scotland*, ** that in all such trials for the better discovery of 
** the truth, and the better information of the conscimces of 
** the jury and justices, there shall be allowed to the party 

arraigned the benefit of such crediUe witnesses to be tab- 
** amined upon oath as can be produced for his clearing and 
“justification.” (17) At length by the statute 7 W.III. c.S. 
the same measure of justice was estaUished throughout all 
the realm, in cases of treason within the act : and it was after- 

Hollingsli. i ns. St. Tr. 1.72. ^ Stat. 4 Jac.l. c.t. 

SBuht. 147. Cro. Car. 292. « Com. Joum. 4,5. 12, IS. 

*■ 3 Inst. 79. 30jun.l607. 

• See also 2 Hal. P. C. 283. and his Ibid. 4 Jun. 1607. 
summary, 264. 

. (17) In the ordinance agsunst incest, adiiiteiy, and &rmn^ilkuM to, 
p.65., it was enacted, that the parties indicted uniter pmchice fst* 

nesses, whom the court vmt authomid lo auunute m 
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tred by stitate ’^1 Ann. st.3. c.9. that in all cases 
of 4pMon and ^ony all witnesses Jar the prisoner should, 
bh exi^ped upm oath, in like i^ner as the wknessel 
against hun. 

t ' 

hi 

Whew the evidence on both sides is closed, and indeed 
when aiSy evidence hath been given, the jury cannot be dis- 
charged (unless in cases of#oyident, necessity*) till they have 
given in tlieir verdict (18)1' but are to consider of it, and 
ddiver it in,^ with the same forms, as upon civil causes : only 
they cannot, in a criminal case which touches life or member, 
^ve a privff verdict y. But the judges may adjourn while the 
jury are withdrawn to confer, and return to receive the 
[ 861 3 verdict in open court*. And such public or open verdict 
may be either general, guilty, or not guilty ; or special, set- 
ting forth all the circumstances of the case, and praying the 
, judgment of the court, whether, for instance, on the facts 
stated, it be murder, manslaughter, or no crime at all. This 
is where they dotd)t the matter of law, and therefore chuse to 
leave it to the determination of the court ; though they have 
an unquestionable right of determining upon all the circum- 
stances, and finding a general verdict, if they think proper so 
to hazard a breach of their oaths : and if their verdict be 
notoriously wrong, they may be punished, and the verdict set 
aside by attaint at the suit of the king ; but not at the suit of 
the prisoner*. But the practice, heretofore in use, of fining, 
imprisoning, or otherwise punishing jurors, merely at the 
discretion of the court, for finding their verdict contrary to 
the direction of the judge, was arbitrary, unconstitutional, and 
illegal; and is treated as such by sir Thomas Smith, two 
hundred years ago ; who accounted “ such doings to be very 
“ violent, tyrannical, and contrary to the liberty and custom 

* Co. lift 227. 3 Inst 1 10. Post * 3 St. Tr. 731. 4 St. Tr. 281. 455. 
27. Gould’s cate, Hil. 1764. 485. . 

^ 2 Hsl P. C, 300. 2 Hawk. P.C. * 2 Hal. P.C. 310. 

C.47. 5 2. 


(18) court may of its own authority adjourn criminal cases, where 
soft ^joumment becomes necessary for the ends of justice ; but the juiy 
are then to ^ placed under ;the cha^ of bmlUft sworn to keep them to* 
gether, m nxffat no access to diem. See B. 6 T. R. 550. 
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“ of the realm of Eng^d*.” For, aa 'ldr w^H^|^well 

dwmes *, it would be a most unhappy case fiw 
liimwlfj if the prisoner’s &te depended upon his diw9c4onrff5l> 
unhappy also for the prironer ; for^ if the judge’s ophuon must 
rule the verdict, the trial by jipry .would be useless. Yet in 
many instances ^ where contrfiry to evidence the jttty have 
found the prisoner guilty, their verdict hath been in^tcifhQy 
set aside, and a iiew trial granted by the court^ of king’s 
bench : for in such case, as hath been said, it cannot be set 
right by attaint. But there hath yet been ho instance of 
granting a new trial, where the prisoner was acquitted upon 
the first*^. (19.) 


If the jury therefore find the prisoner not guilty, he is then 
for ever quit and discharged of the accusation except Ji6 be 
appealed of felony within the time limited by law. And upon 
such his acquittal or discharge for want of prosecution, he [ 362 3 
shall be immediately set at large without payment of any fee 
to th^ gaoler*. (20) But if the jury find him guilty*, he is 
then said to be convicted of the crime whereof he stands in- 
dicted. Which conviction may accrue two ways ; either by 
his confessing the offence and pleading guilty ; or by his being 
found so by the verdict of his country. 

• Smith's Commonw. 1.3. c. 1. ' Stat. 14 Geo. III. c.20. 

■ 2 Hal. P.C. 313. ^ In the Roman republic^ when the 

** 1 Lev, 9. T. Jones, 163, St. Tr. prisoner was convicted of any capital 
X. 416. offence by his judges, tlie form of pro- 

^ 2 Hawk. P.C. c. 47. § 12. nouncing that conviction was something 

^ The civil law in such case only peculiarly delicate ; not that he was 
discharges him from the same accuser, guilty, but that he had not been enough 
but not from the same accusation. Ff, upon his guard : jxtrum cavisse vide* 

48. 2. 7. §2. tur.** {Festus, 525,) 

(19) There have been a few cases in which, the matter being really of 
a civil nature, such as the liability to repair a road or bridge, though the 
form of the proceeding was criminal, the court has in fact, though not m 
form, granted a new trial after a verdict of acquittal. The mode of doii^ 
this has been by staying the enliy of the judgment upon the verdict, tOl 
the prosecutor has preferred, and tried a second indictment ; by which 
means the defendant is prevented from pleading the former acquittal in 
bar. These cases have l^en few, and granted only under spedal rifcum- 
stances. See them referred to in JR. v. Wandiwor^^ 1 B.& A.69. 

(20) But in cases ^ misdemesnor he is compelled to the payment of 

certain fees to the ofhcers of the court, the justice of which is not very 
**obviou8. * . . 





{H:o6eeutMB)^>r 
, the reasonmle 


'o8iwdt^-'dli|'P(w^(^ thaw tdw -tmo- ceQ»- 
tfaait ianBadiatidy arise. 1. On a eoavkiiii 
upon an acqnittal where there was it leasonlfillr 
prosecute, in bom^fide 
any grand petit bcrciay^OT other feloi 
expei^ of prosecuUon, anc also, if the prosecutor be poor, 
j|iJ|||jiiitilii iii for his trouble and lose of Unae, cure by statutes 
OSkll. C.S6. and 18(|ealll. C.18MR0 be allowed him 
out of th« ^county stodc, if he petitkms the judge for that 
purpose: Ibd by statute 27 Geo. II. c.3. explained by the 
same statute 18 Geo. III. c.l9n all persons appeming upon 
recognizance or sid^pcena to ^ve evidence [for the crown,] 
wheAer any indictment be preferred or no,, and as well with- . 
out conviction as with it, are entitled to be paid their charges, 
with B &rther allowance (if poor) for their trouble and loss of 
time. (21) 2. On a conviction of larciny in particular, the 
prosecutor shall have restitution of his goods, by virtue of the 
statute 21 Hen.VIlL c.11. For by the common law there 
was no restituUon of goods upon an indictment, because it is 
at the suit cf the king only; and therefore the party was 
enforced to bring an appeal of robbery, in order to have his 
goods again ‘. ]^t, it being consudered that the party prose- 
cuting the tender by indictment, deserves to the full as 
much encouragement as he who prosecutes by appeal, this 
statute was made, which enacts, that if any person be convicted 
of larciny, by the evidence of the party robbed, [the owner of 
the goods, or any other by their procurement,] he shall 
have full restitution of his money, goods, and chattels ; or the 
[ S6S ] ualue ^ them out of the offender’s goods, if he has any, by a 
writ to be granted by the justices. And the construction 
^ of this act having been in great measure conformable to the 
law 4^ afpeals, it has therefore in practice superseded the 
use of appetds of larciny. For instance, as formerly upon 
’ appeals S so now upon indictments of larciny, diis writ of 

resdtntion shall reach the goods so stolen, notwitlistanding 


S lB«t 242. 


^ Bracton, de corm* c.32. 


(21) It is much to be regretted that these salutaiy acts are not extended 
to eases of misdemesnor^ in which very often equal hardship to the indi- 
vidtiaii and equal' benefit to the public, arise from the prosecutioa as in 
cases dT Mony, One of the evil consequences is mentioned at p.364« 
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the propert^'^ of them is todeairohr^ to be altered SMile in 
market overt ^ And though this may seem scrniewl^ 
u^n the buyer, yet the rule of law is that spoUa^' d 

omniaj restitui eSp^ially when he has ui^ all the 
diligence in his power to convict the felon. And, since the 
case is reduced to this hard necessity, that either me o^er 
or the buyer must suffer; the law prefers the 
owner, who has d^ a meritorioiis act by pursuing a felon to 
condign punishm'ent, to the right of the buyer, whose merit is 
only negative, that he has been guilty of no lin&ir trans* 
action. (22) And it is now usual for the court, upon the 
conviction of a felon, to order (without any writ) immediate 
restitution of such goods, as are brought into court, to be 
made to the several prosecutors. Or else, secondly, without 
such writ of restitution, the party may peaceably retake his 
goods, wherever he happens to find them^, unless a new 
property be fairly acquired therein. Or, lastly, if the felon 
be convicted and pardoned, or be allowed his clergy, the 
party robbed may bring his action of trover against him for 
his goods ; and recover a satisfaction in damages. But such 
action lies not before prosecution : for so felonies would be 
made up and healed : and also recaption is unlawful, if it be 
done with intention to smother or compound the larciny ; it 
then becoming the heinous offence of theft-bote, as was men- 
tioned in a former chapter". 

It is not uncommon, when a person is convicted of a mis- 
demesnor, which principally and more immediately affects 
some individual, as a battery, imprisonment, or the like, for 

‘ See Vol. II. pag.450. 1 Hal. P. C. 546. 

k 1 Hal. P.C. 543. “ Seepag.133. 

1 See Vol. III. pag. 4. 


(22) It should seem that the sale in maiket overt to a bond fide pur« 
chaser, between the original taking and the attainder of the felon, does 
operate a sort of conditional change of the property ; for the owner can 
only sue for the value of the goods any person in possession of them, at 
or after the conviction ; in the interval they are not the prop^ty of the 
original owner, but of the vendee ; and if that vendee dispose of fiiem be- 
fore attaind^, though with notice of the felony, he is not liable. JSor- 
wood V. Smith, 2T.R.750. Nor does the statute extend to goods obtained 
from the owner merely by fraud, without larciny. 
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By their canons therefore, and constitutions, they endeavoured 
at, and where they met wilh easy princes, obtained a vast 
extension of these exemptions ; as well in regard to the crimes . 
themselves, of which die list became quite universal^; as in 
regard to the persons exempted, among whom were at length 
comprehended not only every little subordinate officer belong- 
ing to the church or clergy, but even many that were totally 
laymen. 

In England, however, although the usurpations of the pope 
were very many and grievous, till Henry the eighth entirely 
exterminated his supremacy, yet a total exemption of the 
clergy fixim secular jurisdiction could never be thoroughly 
efl^ted, though often endeavoured by the clergy®: and 
therefore, though the antient jnivilegium ckricale was in some 
ciqiital cases, yet it was not imiversaUy allowed. And in 
those particular cases, the use was for the bishop or ordinary 
to demand his clerks to be remitted out of the king’s courts, 
as soon as they were indicted : concerning the allowance of 
which demand there was for many years a great uncertainty^: 
till at length it was finally settled in the reign of Henry the 
sixth, that the prisoner should first be arraigned ; and might 
mther then claim his benefit of clergy, by way of declinatory 
plea; or, (ifier comictiony by way of arresting judgment. 
This latter way is most usually practised, as it is more to the 
satisfaction of the court to have the crime previously ascer- 
tained by confession or the verdict of a jury: and also it is 
more advantageous to the prisoner himself, who may possibly 
be acquitted, and so need not the benefit of his clergy at 
alL(l) 

Obioinally the law was held, that no man should be 
admitted to the privilege of clergy but such as had the hahi^ 
[ 367 ] ^ ^ Umsuram clericalem ®. But in process of time a much 
wider and more comprehensive criterion was established: 
every one that could r^ (a mark oi great learning in those 

^ tom IIL f 9H«1. P,C StS. 

< «Hia.p;c.s77. 


(1) See ante, p.55S. n. (l). 
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days of ignorance and her sister superstition) being.accounted 
a derk or clericus^ and allowed die benefit of clerkship, though 
neither initiated in holy orders, nor trimmed with the cleri* 
cal tonsure. But when learning, by means of the invention 
of printing, and other concurrent causes, began to be more 
generally disseminated than formerly; and reading was no 
longer a competent proof of clerkship, or being in holy 
orders; it was found that as many laymen as divines were 
admitted to the privilegium clericale : and therefore by statute 

4 Hen. y II. c. IS. a distincticm was once more drawn be- 

♦ 

tween mere lay scholars, and clerks that were really in 
orders. And, though it was thought reasonable still to miti- 
gate the severity of the law with regard to the former, yet 
they were not put upon the same footing with actual clergy ; 
being subjected to a slight degree of punishment, and not 
allowed to claim the clerical privilege more than once. Ac- 
cordingly the statute directs that no person once admitted 
to the benefit of clergy, shall be admitted thereto a second 
time, unless he produces his orders : and in order to distin- 
guish their persons, all laymen who are allowed this privilege 
shall be burnt with a hot iron in the brawn of the left thumb. 
This distincUon between learned laymen, and real clerks in 
orders, was abolished for a time by the statutes 28Hen.VIIL 
c. 1. and 32 Hen. VIII. c. 3., but it is held^ to have been 
virtually restored by statute 1 Edw.VI. c.l2. which statute 
also enacts, that lords of parliament and peers of the realm, 
having place and voice in parliament, may have the benefit 
of their peerage, equivalent to that of clergy, for the first 
offence, (although they cannot read, and without being burnt 
in the hand,) for all offences then clergyable to commoners, 
and also for the crimes of house-breaking, highway-robbery, 
horse-stealing, and robbing of churches. (2) 

' Hob. 294. 2 Hal. P. C. S75. 


(9) The term peer indudes peeresses also. See the case of 4uche88 of 
Kingston. 1 1 St. Tr. 262. 

This is one of the veiy few cases of privil^e retained in die Engltdi 
law ; and of all privileges, that of impunity in the commission Of clime, Is 
the most disgrac^l to Uiose who enjoy it, and the most odkm;^ to those 
who are ddiarjred from it. By this law a peer may, at lUs diqr, lob on 
the highway meal horses once, break a house, or rob a dnir^ (crimes 
cental in a commoner,} and is liable to no personal pmnshinent what- 
ever. 


£ £ 3 
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Afteh this burning, the laity, and before it the real 
clergy, were discharged from the sentence of the law in the 
lung’s court, and delivered over to tlie ordinary, to be dealt 
' with according to the ecclesiastical canons. Whereupon the 
ordinary, not satisfied with the proofs adduced in the profane 
secular court, set himself formally to work to make a purga- 
tion of the offender by a new canonical trial; although he 
had been previously convicted by his country, or perhaps by 
his own confession ^ This trial was held before the bishop 
in person, or his deputy; and by a jury of twelve clerks : and 
there, first, the party himself was required to make oath of 
his own innocence ; next, there was to be the oath of twelve 
compurgators, who swore they believed he spoke the truth ; 
then, witnesses were to be examined upon oath, but on be- 
half of the prisoner only ; and lastly, the jury w'ere to bring 
in their verdict upon oath, which usually acquitted the pri- 
soner; otherwise, if a clerk, he was degraded, or put to 
penance A learned judge, in the beginning of the last ccn- 
* tury remarks with much indignation the vast complication 
of peijury and subornation of perjuiy, in this solemn farce of 
a mock trial ; the witnesses, the compurgators, and the jury, 
being all of them partakers in the guilt : the delinquent party 
also, though convicted before on the clearest evidence, and 
conscious of his own offence, yet was permitted and almost 
compelled to swear himself not guilty; nor was the good 
bishop himself, under whose countenance this scene of wicked- 
ness was daily transacted, by any means exempt from a share 
of it. And yet by this purgation the party was restored to 
his credit, his liberty, his lands, and his capacity of pur- 
chasing afresh, and was entirely made a new and an innocent 
m mir 

This scandalous prostitution of oaths, and the forms oi 
justice^ in the almost constant acquittal of felonious clerks by 
purgation, was the occasion, that, upon very heinous and 
869 3 notorious circumstances of guilt, the temporal courts would 
not trust the ordinary with tiie trial of the offender, but 
delivered over to him the convicted clerk, purgations 

Jacierida : in which situation the clerk convict eould not make 

f SliUiidford, P.C. J38. 6. ' h Mob. 291. 

• 3 F. Wms. 447. Hob. 289. 
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purgation; but was to continue in prison during life, end 
was inequable of acquiring any personal property, or redpiv- 
ing the profits of his lands, unless the king should pleas^to 
pardon him. Both these courses were in some degree excep- 
tionable; the latter being perhaps too rigid, as the former 
was productive of the most abandoned perjury. As there- 
fore these mock trials took their rbe from factious and popish 
tenets, tending to exempt one part of the nation from the 
general municipal law, it became high time, when the reform- 
ation was thoroughly established, to abolish so vain and im- 
pious a ceremony. (3) 

Accordingly the statute of 18 Eliz. c.7. enacts, that, for 
the avoiding of such' peijuries and abuses, after the offender 
has been allowed his clergy, he shall not be delivered to the 
ordinary, as formerly; but, upon such allowance and burn- 
ing in the hand, he shall forthwith be enlarged and delivered 
out of prison ; with proviso, that the judge may, if he thinks 
fit, continue the offender in gaol for any time not exceeding 
a year. And thus the law continued for above a century, 
unaltered, except only that the statute of 2lJac. 1. c.6. 


(s) Mr. Barrington observes very truly, that we are not to judge of the 
propriety of the Benefit of clergy, by the present state of the country ; and 
points out that while it was confined in its objects to actual priest^ the in- 
convenience was far less than is commonly supposed, because such crimes 
only were within the benefit as a munificently provided priesthood had 
little temptation to commit. Lord Hobart, in a case which is full of learn- 
ing and curious information on the subject, says, the benefit of clergy is a 
refuge provided by common law in favour of learning to save the life of an 
offender literate in certain cases ; (though I will not deny but that it took 
its original by occasion of the canon law, and m favour of the church) 
and was ever ruled, not by any fixed canon law, but ordered and qualified 
by the king’s court, according to conveniency. As the king’s courts did 
extend it beyond the canon law, so did they straiten it, and deny it in 
cases, and persons, and times where the canon law did grant it.** 

It is obvious, indeed, that by the forfeiture of goods which attended 
clergy, and the power of forbid^ng purgation, the courts on the one hand 
were able in almost every case, to impose a punishment adequate to the 
offence ; and on the other to prevent that complication of peijury, and 
that mockery of justice, which the author so strongly complains of. Barr. 
Obs. 445. 4th ed. Searle v. Williams, Hob. 288. See also the answers of 
the judges to the lords, delivered. by the chief baroh on the subject of 
cflergy, hr the Duchess of Kingston's trial. Vl 
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allowed^ that women convicted of simple larcinies under the 
value of ten shillings should (not prq)erly have the benefit 
of clergy, for they were not called upon to read; but) be 
burned in the hand, and whipped, stocked, or imprisoned for 
any time not exceeding a year. And a similar indulgence, 
by the statutes S & 4* W. & M. c. 9. and 4 & 5 W. & M. c»24. 
was extended to women, guilty of any clergyable felony what- 
soevm*; who were allowed once to claim the benefit of the 
statute^ in like manner as men might claim the benefit of clergy^ 
and to be discharged upon being burned in the hand, and 
imprisoned for any*time not exceeding a year. The punish- 
ment of burning in the hand^ being found ineffectual, was 
[ 870 ] also changed by statute 10 & 11 W. III. c.23. into burning in 
the most visible part of the left cheeky nearest the nose : but 
such an indelible stigma being found by experience to render 
offenders desperate, this provision was repealed, about seven 
years afterwards, by statute 5 Ann. c.6., and till that period, 
all women, all peers of parliament and peeresses, find all male 
commoners who could read, were discharged in all clergyable 
felonies ; the males absolutely, if clerks in orders ; and other 
commoners, both male and female, upon branding; and peers 
and peeresses without branding, for the first offence : yet all 
liable (excepting peers and peeresses), if the judge saw oc- 
casion, to imprisonment not exceeding a year. And those 
men who could not read, if under the degree of peerage, 
were hanged. 


Afterwabds, indeed, it was considered, that education and 
learning were no extenuations of guilt, but quite the reverse : 
and that, if the punishment of death for simple felony was too 
severe, for those who had been liberally instructed, it was d 
fortiori^ too severe for the ignorant also. And therefore by 
the same statute 5 Ann^ c.6. it was enacted, that the benefit 
of clergy should be gremfed to all those who were entitled to 
ask it, without requiring them to read by way of conditional 
merit And experience hatving shewn that so very universal 
a lenity was friC^aently inconvenient, and an encouragement 
to commit the lower degrees of felony ; and that though capi- 
tal punishmeiDfo were too rigorous for these inferior offences, 
4 . ^ yet no puilishhient at all (or next to none) was as much too 

^ gentle 1 k was further Enacted by the same statute, that when 
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any person is convicted of any theft, or larcinyy and burnt in 
the hand for the same according to the antient law^ he sl^all 
also, at the discretion of the judge, be committed to the hohae 
of correction or public workhouse, to be there kept to hard 
labour, for any time not less than six months, and not ex- 
ceeding two years ; with a power of inflicting sf double con- 
finement in case of the party’s escape from the first 'And it 
was also enacted by the statute 4 Geo.L c. 11. and 6 Geo.X. 
c. 23 . that when any persons shall be convicted of any larciny, 
either grand or petit, or any felonious stealing or taking of [ 371 ] 
money or goods and chattels either from the person or the 
house of any other, or in any other manner, and who by the 
law shall be entitled to the benefit of clergy, and liable only 
to the penaldes of burning in the hand or whipping, the court 
in their discretion, instead of such burning in the hand or 
whipping, may direct such oflenders to be transported to 
America, (or by statute 19 Geo. III. c.74. to any other parts 
beyond the seas) for seven years ; and, if they return or are 
seen at large in this kingdom within that time, it shall be 
felony without benefit of clergy. And by the subsequent 
statutes 16 Geo. II. c. 15. and 8 Geo. III. c.l5. many wise 
provisions are made for the more speedy and effectual exe- 
cution of the laws relating to transportation, and the con- 
viction of such as transgress them. But now, by the statute 
19Gto.IIL c.74. all offenders liable to transportation may 
in lieu thereof, at the discretion of the judges, be employed, 
if males, (except in the case of petty larciny,) in hard labour 
for the benefit of some public navigation (4) ; or whether 


(4) The 5G.4. C.84. repeals the 16G.2. c.l5. and 80.5, c.lS. as well 
as several other later statutes, so far as regards the present subject: 
its object is twofold, to regulate what is called, the punishment of the 
hulks, and that of transportation. The first of these was introduced by 
the 16 G. a. c, 45., a temporary act, when the disturbances in the Ame> 
rican colonies had interrupted the transportation of convicts to that 
country. The 19 G.^. c.74. was also temporary as far as regarded the 
hulks, and for many years confinement in them has ceased to be a puntsh«« 
ment, which may be formally pronounced for any offence ; but nude of* 
fenders^ under sentence of death, and reprieved during pleasure, mr under 
sentence of transportation, have been, and by the recmit act stUI may be, 
sent to them temporarily, or until transportation ; and H very commonly 
happens, that those, who are sentenced to transportation for seven years 
only, pass the whole of the period in the hulks. In 1812, a report upon 
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males or females, may in all cases, be confined to hard labour 
in certain penitentiary houses, to be erected by virtue of the 


the state of the bulks was made to the house of commons by the com- 
mittee then sitting on the laws relating to penitentiaries, and in conse- 
quence of their suggestions, several useful measures of reform and regu- 
lation were adopted. These are carried on by the recent act : each bulk 
is placed under an overseer, who is to reside in it, with a sufficient num- 
ber of officers and guards ; he is invested with the same power as a gaoler 
over his prisoiiers, like him is answerable for their escape ; may inflict 
moderate punishment for disorderly conduct, is to see them fed and clothed, 
and to k^p them to labour according to his instructions. Over the whole 
is placed a superintendant, (with an assistant or deputy if necessary) who 
is to inspect them all minutely four times in the year at least, ascertain 
their condition, examine into the behaviour both of the overseers and pri- 
soners, the amount of the earnings, and the expences of the establishment ; 
upon all which he is to make two reports at least in the year to the secre- 
tary of state, which are to be laid before parliament. Under these regu- 
lations, the hoiks are a species of prison, equal perhaps to any other in 
respect of health, and superior in point of economy ; but they must always 
jremain inferior in the capability of inspection, and classification, and in all 
the means of preserving that perpetual and watchful discipline, from which 
alone, if from any thing, the reformation of offenders may be expected. 

With respect to transportation the act seeks to revive what was much 
de<ffining in the minds of the lower orders, the salutary terror once in- 
spired by this mode of punishment. The convict under sentence may now 
be kept to hard labour in prison or the hulks before he sails ; during the 
voyage his misbehaviour may be punished by the surgeon of the ship, ac- 
cording to authority given by the secretary of state ; upon his landing, the 
governor of the colony acquires a property in his service, and may assign 
him over to any other person ; such assignee therein acquiring the same 
property and power of re-assignment. 

On the other hand, in protection of the convict, no punishment during 
the passage is to be inflicted on him by the surgeon, except with the ap- 
probation in writing of the master or principal officer of the ship ; and the 
punishment with such approbation, and the particulars of the offence must 
be entered the same day on the ship’s log-book, under a penalty of 
SOf. Further, as meritorious convicts under remission of labour from the 
governor, have sometimes by their industry acquired property, the statute 
protectfi such persons in the enjoyment of it, and gives them a right of 
action for the recovery of it, and for any injury sustained by them. 

Some provision of this kind was necessary, as will be seen by consi- 
dering a case that has arisen under the 90G.|7. c. 47. By this statute his 
majesty is empowered to authorize the governor or lientenant-goveriior of 
any place to which convicts are transported to remit either absolutdy or 
ctmditionally the whole or any part of their term of transportation ; which 
remission is to be of the same c^ct as if his mi^ty had signified his in- 
tention of mercy under the rign manual.^ And the names of such convicts 
are to be inserted in the next general pardon which shall pass the great 
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said act» for tho several terms therein specified, but in no case 
exceeding seven years ; with a power of subsequent mitigati(^ 
and even of reward, in case of their good behaviour. But if 
they escape and are retaken, for the first time an addition of 
three years is made to the term of their confinement ; and a 
second escape is felony without benefit of clergy. 

In forming the plan of these penitentiary houses, the prin- 
cipal objects have been, by sobriety, cleanliness, and medical 
assistance ; by a regular series of labour, by solitary confine- 
ment during the intervals of work, and by due religious 
instruction, to preserve and amend the health of the unhappy 
offenders, to inure them to habits of industry, to guard them 
from pernicious company, to accustom them to serious re- 
flection, and to teach them both the principles and practice 
of every Christian and moral duty. And if the whole of this 
plan be properly executed, and if s defects be timely supplied, 
there is reason to hope that such a reformation may be [ 372 
effected in the lower classes of mankind, and such a gradual 
scale of punishment be affixed to all gradations of guilt, as 
may in time supersede the necessity of capital punishment, 
except for very atrocious crimes. ( 5 ) 


seal. In the interval, a convict whose term of transportation has been 
thus shortened, remains, supposing his ofience to have been capital, an at* 
tainted felon, with none of his rights or capacities restored to himj be-» 
cause he has not served his time out, which of itself would have operated 
as a pardon; nor has he received a pardon under the great seal, which alone 
would be an effectual one for that purpose. Bullock v. Dodds^ 2 B. & A. 
258. 

(5) 'fhis act was drawn up by or under the direction of the author, with 
the advice and concurrence df Howard, It was not, however, till 1816, 
that a national penitentiary was built on a large scale fit Millbank^ which in 
the early part of 182 J, contained nearly 900 prisoners. About that time a 
very alarming sickness made its appearance amongst them ; the prison was 
temporarily evacuated, and though now in a state to receive convict^ it 
may naturally be supposed that such an event was a material derangement 
and interruption to the plans there pursued for the reformation of of* 
fendel^. Sufficient time has not yet elapsed to afPord the system a fidr 
trial f but it may be fairly said, that so far as the present evid^ce of expe* 
rience goes, there is nothing to destroy the reasonable hopes of itVadvo* 
cates. The acts which more particularly regulate the penitentiary are 
$CQ» 3. C.63/ and 59G. 5. c. 136. 



878 


PUBLIC 


Book IV. 


It is 1 ^ enacted bj the same statiUe, 19 Geo. III. c.?4., 
tbat instead of burning in the hand, (which was sometimes 
too slight and sometimes too disgraceful a punishment) the 
court in all clergyable felonies may impose a pecuniary fine ; 
or (except in the case of manslaughter) may order the 
offender to be once or oftener, but not more than thrice, 
dtlier publicly or privately whipped ; such private whipping 
(to prevent collusion or abuse) to be inflicted in the presence 
of two witnesses, and in case of female offenders, in the pre- 
sence of females only. (6) Which fine or whipping shall have 
the same consequences as burning in the hand; and the 
offender so fined or whipped, shall be equally liable to a sub- 
sequent detainer or imprisonment. 

In this state does the benefit of clergy at present stand ; 
veiy considerably different from its original institution: the 
wisdom of the English le^slature having, in the course of a 
long and laborious process, extracted by a noble alchemy 
rich medicines out of poisonous ingredients ; and converted, 
by gradual mutations, what was at first an unreasonable ex- 
emption of particular popish ecclesiastics, into a merciful 
mitigation of the general law, with respect to capital punish- 
ment. 

Fbom the whole of this det^ we may collect, that however 
in times of ignorance and superstidon, that monster in true 
policy, may for a while subsist, of a body of men, residing in 
the bowels of a state, and yet independent of it’s laws ; yet, 
when learning and rational religion have a little enlight- 
ened men’s minds, society can no longer endure an ab- 
surdity so gross, as must destroy it’s very fundamentals. For, 
by the original contract of government, the price of protec- 
tion by the united force of individuals is that of obedience to 
C 878 ] the united will of the community. This united will is de- 


(S) The 57G.$. c.75. abolithed the puiushment of pvbSdj/ whip(mg 
fei^es, and the 1 G.4. c. 57. repealed tfaiu; act, and enacted, that female 
oSteders ihould not lufler the punirhment eiUter of puUic or private 
whipping. 
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dared in the laws of die^kuad: and that nmted force Is 
exerted in their due and universal execution. N 

II. I AM next to inquire, to what persons the benefit of 
clergy is to be allowed at this day : and this must be chid3y 
collected from what has been observed in the preceding 
article. For, upon the whole, we may pronounce, that all 
clerks in orders are, without any branding, and of course 
without any transportation, fine, or whipping, (for those are 
only substituted in lieu of the other,) to be admitted to this 
privilege, and immediately discharged ; and this as often as 
they o^nd K (7) Again, all lords of parliament and peers 
of the realm having place and voice in parliament, by the 
statute 1 Edw. VI. c. 12* (which is likewise held to extend 
to peeresses shall be discharged in all clergyable and other 
felonies provided for by the act, without any bumii^ in the 
hand or imprisonment, or other punishment substitute in it’s 
stead, in the same manner as real clerks convict : but this is 
only for the first offence. Lastly, all the commons of the 
realm, not in orders, whether male or female, shall for the 
first ofience be discharged of the capital punishment of 
felonies within the benefit of clergy, upon being burnt in the 
hand, whipped, or fined, or suffeiing a discretionary impri- 
sonment in the common gaol, the house of correction, one of 
the penitentiary houses, or in the places of labour for the 
benefit of some navigation ; or in case of larciny, upon being 
transported for seven years, if the court shall think proper. (8) 

^ 2 Hal. P.C. 375. ^ Duchess of Kingston’s case in par- 

liament, 22 Apr. 1776. 


(7) By virtue of this privilege, which it cannot be desirable for the 
clergy to retain, they have a total immunity from all corporal punishment, 
for any felony from which clergy was not taken away by the l E. 6. c* 12,, 
nor has been by any later statute, exc^t petty larciny, in which, as no 
clergy was ever demandable or necessary, the crime not being capital, there 
is no distinction between their responsibility and that of laymen. Thus in 
the highest and lowest ofiences they are punishable as other men ; in the 
large class of offences between the two (subject to the exertion above 
menrioned) they are privileged : a state of things not to be vety well jas^ 
lifted in reason, and to be accounted for only by the historioii dednctltm 
of the law in the text. 

(8) If a layman having once reedved the benefit dei)^, pleads or 
prays the benefit of it a second rime, the crown must ooanteridead, 
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determined that sudh ^totates shall be takai 

Ik^ally 


JVj Lastly, we are to inquire what the consequents are 
to the par^, of allowing him this benefit of .clergy. I speak 
not of the branding, fine, whipping, imprisonment, or trans- 
portation; which are rather concomitant conditions, than 
consequences of receiving this indulgence. The consequences 
are such as affect his present interest, and future credit and 
capacity : as having been once a felon, but now puiged from 
that guilt by the privily of clergy; which operates as a kind 
of statute pardon. 


And, we may observe, 1. That by this conviction he for- 
feits all his goods to the king ; which being once vested in 
the crown, shall not afterwards be restored to the offender '. 

[ 374* ] 2. That, after convictimi, and till he receives the judgment 
of the law, by branding, or some of it’s substitutes, or else is 
pardoned by the king, he is to all intents and purposes a felon, 
and subject to all the disabilities and other incidents of a 
felon *. 3. That after burning, or it’s substitute, or pardon, 
he is discharged for ever of that, and ail other felonies before 
committed, within the benefit of clergy; but not of felonies 
ihnn which such benefit is excluded; and this by statutes 
8 Eiiz. C.4. and 18 Eliz. c.7. 4. That by the burning or it’s 
substitute, or the pardon of it, he is restored to all capacities 
and credits, and the possession of his lands, os if he had ne- 
ver been comncted 5. That what is said with r^ard to 
the advantages of commoners and laymen, subsequent to the 
burning in the hand, is equally applicable to all peers and 
dergymen, although never branded at all, or subjected to 
other punishment m it’s stead. For they have the same pri- 
vil^ies, without.any burning, or any substitute for it, which 
others are entitled to after it \ 

’ 1 Hal. P.C.5S9. Foit. 356, 357. « 3 Hal.P.C. 389. 5 Rep. IIO. 

* 3 Hal. P. C. 388. * 8 Hal. P. €.389,390. 

• 3 P. Wma. 487. 
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are now to consider the next stage of criminal prose- 
cution, after trial and conviction are past, in sindi 
crimes and misdemesnors, as are either too high or too 
to be included within the beneftt» of -clergy : which is that ot " 
jtidgmenU For when, upon a capital charge, the jury have 
brought in their verdict guilty, in the presence of the pri- 
soner ; he is either immediately, or at a convenient time so(hi 
after, asked by the court, if he has any thing to offer why 
Judgment should not be awarded against him. And in case 
the defendant be found guilty of a misdeinesnor, (the trial of 
which may, and does usually, happen in his absence, after he 
has once appeared,) a capias is awarded and issued, to bring 
him in to receive his judgment ; and, if he absconds, he may 
be prosecuted even to outlawry. But whenever he appears 
in person, upon either a capital or inferior conviction, he. may 
at this period, as well as at his arraignment, offer any excep- 
tions to the indictment, in arrest or stay of judgment : as for 
want of sufficient certainty in setting forth either the persony 
the time, the place, or the offence. And, if the objections be 
valid, the whole proceedings shall be set aside ; but the party^ 
may be indicted again\ And we may take notice, 1. Tliat 
none of the statutes of jeofails for amendment of errors, 
extend to indictments or proceedings in criminal cases f’ and 
therefore a defective indictment is not aided verdict^ ^ 
defective pleadings in civil cases are. (1) 2. I^at, in &v$ar 


* 4 IU|i.45. 


See Vol. III. p.407. 


(l) This sentence is taken from sir Matthew Hale, but the reasaxung 
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of ]1% great strictaess Im at all times been observed, in 
[ 376 1 every point of an indictment. Sir Matthew Hale indeed 
compl^s, ** that this strictness is grown to be a blemish and 
** i]|j:onvenience in the law, and the administration thereof! 

for that more offenders mcape by the over-easy ear given 
** to exceptions in indictments, than by their|pwn iiihocence®/* 
And yet no man was more tender of life than this truly excel- 
lent judge. 

A PARDON also, as has been before said, may be pleaded 
in arrest of judgment, and it has the same advantage when 
pleaded here, as when pleaded upon arraignment; viz. the 
saving the attmnder, and of course the corruption of blood : 
which nothing can restore but parliament, when a pardon is 
not pleaded till after sentence. And certainly, upon all ac- 
fyn tsj when a man hath obtained a pardon, he is in the right 
46 plead it as soon as»possible. 

Praying the benefit of clergy may also be ranked among 
die motions in arrest of judgment : of which we spoke largely 
in the preceding chapter. 

If all these resources fail, the court must pronounce that 
Judgment, which the law hath annexed to the crime, and 
which hath been constantly mentioned, together with the 
crime itself, in some or other of the former chapters. Of these 
some are capital, which extend to the life of the offender, 
t and consist generally in being hanged by the neck till dead ; 
though in very atrocious crimes other circumstances of terror, 
pain, or disgi'ace, are superadded ; as, in treasons of all kinds, 
being drawn or dragged to the place of execution ; in high 
treasem affecting the king’s person or government, embowel- 
ting alive (2), beheading, and quartering ; and in murder, a 

' 2 Hal. P. C. IDS. 


peemt defeedv^ for where the verdict in civil cases cures defects, it is by a 
leOMaoiwlaw imndment, without reference to the statutes. See Vol. IIX, 
p. 394. n. (4). The position, however, is true, and the reason for it, in cases 
where the verdict would have aided the defect at common law, may be 
found in the followii^ sentence of the text 
(2) ^ant^ p.93. n. (l7). 


lO^ 
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public dissectipu. And^ in case of any treason ootntnitled by 
a female, the judgment is to be burned alive. But the hu- 
manity of the English nation has authorized, by a tacit consent, 
an almost general midgation of such parts of these judgments, 
as savour of torture or cruelty: a sledge or hurdle being- 
usually allowed to sudht traitors as are condemned to be drawn ; [ 
and there being very few instances (and those accidental or by 
negligence) of any person's being embowelled or burned, till 
previously deprived of sensation by strangling. Some punidi- 
ments consist in exile or banishment, by abjuration of the 
realm, or transportation : others in loss of liberty, by per- 
petual or temporary imprisonment. Some extend to confis- 
cation, by forfeiture of lands, or moveables, or both, or of the 
profits of lands for life : others induce a 'disability, of holding 
offices or employments, being heirs, executors, and the like. 
Some, though rarelj*', occasion a mutilation or dismembering, 
by cutting off the hand or ears ; others fix a lasting stigma 
on the o&nder, by slitting the nostrils, or branding in the 
hand or cheek. Some are merely pecimiary, by stated or 
discretionary fines : and, lastly, there are others, that consist 
principally in their ignominy, though most of them are mixed 
with some degree of corporal pain ; and these are inflict^ 
chiefly for such crimes, as either arise from indigence, or 
render even opulence disgraceful. Such as whipping, hard 
labour in the house of correction or otherwise, the pillory, 
the stocks, and the ducking-stool. (3) 


* ( 5 ) With respect to the alteration of some, and the abolition of other 
punishments, see the notes ante, at pp. 93. 123. In spite of the numerous 
repeals of statutes inflicting capital punishments, so many cases still occur, 
in which it wuld be necessary to pronounce the sentence of death, without 
any inten^u of putting it in execution, that the 4Geo.4. c.48. has em- 
powered the court in all such cases, umply to record the judgment of 
death without formally pronouncing it. This has certainly this beneficial 
effect, that the sentence being now only pronounced where it is intended 
to carry it into ef^t, is heard but seldom, at least in the countiy, and 
always produces the natural and proper impression. But the masioe, 
perhaps, would hare been more peifect, if the court had^ beee allowed nt 
once to declare the punishment, which the convict was to wiSbt ; it wcnild 
have served to connect the ideas of guilt and punishment more closdy ia 
the minds ai the audience, if t|iey who had witnessed the trkl had imme- 
diately heard also the natural conclusion of it. 

The diminution of the frequency of capital punyiments is quite con8i8leii% 
* r F f with 
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as tliis catalogue may seeni^ it will aiford 
pleasure to an English reader, and do^honour to the English 
law, to compare it with that shocking apparatus of death and 
torment, to be met with in the criminal codes of almost eyery 
other nation in Europe* And it is moreover one of the glories 
of our English law, that the species, though not alw^ays the 
quantity or degree, of punishment is ascertained for every 
ofience ; and that it is not left in the breast of any judge, nor 
even of a jury, to alter that judgment, which the law has 
beforehand ordained, for every subject alike, w'ithout respect 
of persons. For, if judgments were to be the private opinions 
of the judge, men would then be slaves to their magistrates ; 
and would live in society, without know^ing exactly the con- 
ditions and obligatibns which it lays them under. And 
besides, as this prevents oppression on the one hand, so on 
[ 378 ] the other it stifles all hopes of impunity or mitigation ; with 
which an offender might flatter himself, if his punishment 
depended on the humour or discretion of the court. Whereas, 
where an established penalty is annexed to crimes, the cri- 
^minal may read their certain consequence in that law, which 
oo^t to he the unvaried rule, as it is the inflexible judge, of 
his actions. 

The disci’etionary fines and discretionary length of im- 
prisonment, w^hich our courts are enabled to impose, may seem 
an exception to this rule. But the general nature of the 
punishment, viz, by fine or imprisonment, is, in these cases, 
fixed and determinate : though tlie duration atid quantity qf 
each must frequently vary, from the aggravations or otherwise 
of the offence, the quality and condition of the parties, and 
firom innumerable other circumstances. The quantum^ in 
particular, of pecuniary fines neither can, nor ougfit to be, 
ascertained by an invariable law. The value of money itself 


with, indeed must often occasion, an increased severity in the adimnistra- 
tk>n of other punishments, and some increase has been thought necessary ; 
accordingly by the S3 Geo. 3. c. 162. it is enacted, that in all cases of con* 
Vi^ticm for any clergyable felony, grand or petit larceny, the court may 
•entenee to impriioftnieot, with hard labour, either alone, or in addidon to 
any oditrpanislraiesiet already atudied to ^ch ounces respectively. And 
ihe 5 Geo. 4. c. 1 14., following up the same principle, extends the act to a. 
great mariy^niinerated cases of aggravated misdemetnor. 



WRONGS. 


Ch. 29 . 

changes from a thousand causes ; and, at all ev^tit> is 
ruin to one inan^s fortune, may be matter indtfl&reiKce to 
another’s. Thus law of the twelve tables at Rome fined 
every person, tha^struck another, five-and-fwenty denarii: 
this, in the more opulent days of the empire, grew to be a 
punishment of so little consideration, that Aulus Gellius tells 
a story of one Lucius Neratius, who made it his diversion to 
give a blow to whomsoever he pleased, and then tender them 
the legal forfeiture. Our statute law has not therefore often 
ascertained the quantity of fines, nor the common law ever; 
it directing such an offence to be punished by fine in general, 
without specifying the certain sum ; which is fully sufficient, 
when we consider, that however unlimited the power of the 
court may seem, it is far from being wholly arbitrary ; but it’s 
discretion is regulated by law. For the bill of rights'* has 
particularly declared, that excessive fines ought not to be im- 
posed, nor cruel and unusual punishments inflicted : (which 
had a retrospect to some unprecedented proceedings in the 
court of king’s bench, in the reign of king James the-second :) 
and the same statute farther declares, that all grants and [ 379 
promises of fines and forfeitures of particular persons before 
conviction, are illegal and void. Now the bill of rights was 
only declaratory of the old constitutional law: and accord- 
ingly we find it expressly holden, long before®, that all such 
previous grants are void; since thereby many times undue 
means, and -more violent prosecution, would be used for 
private lucre, than the quiet and just proceeding of law would 
permit. 

The reasonableness of fines in criminal cases has also been 
Usually regulated by the determination of magna charta, c. l i. 
concerning amercements for misb^aviour by the suitors in 
matters of civil right. Liber homo non amercietur pro parvo 
delicto, nisi secundun^pdum ipsins delicti; et pro magno delicto, 
secundum magnitudinem delicti; saho^ contenemaitosuo; et 
mercator eodem modo, salva mercandisa s^ui; et viUamts eodem 
modo amercietur, salvo vaainagio sf/o,” A rule that obtained 
even in Henry the second’s time*, and means only, that no- 

Stat. W. & M. St. 2. C.2. ^ GUot. c. 8. ^ II. 

* 2 Inst. 48. 
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man shall have a lai^r amercement imposed ttpon him, than 
his circumstances or personal estate will bear : sating to the 
landholder hk contenement, or land; to ^e trader his mer«^ 
chandize; and to the countryman his wamage, or team and 
. instruments of husbandry. In order to ascertain which, the 
great charter also directs, that the amercement, which is always 
inflicted in general terms sit in misericordia**\ shall be set, 
ponahkr^ or reduced to a certainty, by the oath of. good and 
lawful men of the neighbourhood. Which method, of liqui- 
dating the amercement to a precise sum, was usually performed 
in the superior courts by assessment or affeerment of the 
coroner, a sworn officer chosen by the neighbourhood, under 
the equity of the statute Westm. 1. c. Ifl.; and then die judges 
estreated them into tlie exchequer But in the court leet 
and court baron it is still performed by affeerorSi or suitors 
sworn to c^ere^ that is, tax and modeiute the general amerce- 
ment according to the imrticular circumstances of the ofienee 
[ 380 ] and the offender \ Amercements imposed by the superior 
courts on their own officers and ministersTwere affeered by the 
judges themselves ; but when a peculiar mulct was inflicted 
by them on a stranger (not being party to any suit) it was 
then denominated a Jine ^ ; and the antient practice was, when 
any such fine was imposed, to inquire by a jury quantum 

mde regi dare valeat per annum^ salva sustefitatione sua^ et 
“ wcoriSf et liberorura smrum^P And since the disuse of such 
inquest, it is never usual to assess a larger fine than a man is 
able to pay, witliout touching the implements of his livelihood; 
but to inflict corporal punishment, or a limited imprisonment, 
instead of such fine as might amount to imprisonment for life. 
And this is tlie reason why fines in the king’s court are 
frequently denominated ransoms, because the penalty must 
otherwise fall upon a man’s person, unless it be r^eemed or 
ransomed by a pecuniary fine^: aooording to an antioit 
maxim, qui nan habet in crumena luat ^^orpcfre. Yet, where 
any statute speaks both of fine and ransom, it is holden that 
the ransom sliall be m6le to the fine at leasts 

s F.N.B. 7C. j Glib. £xch. c,5« 

ti Tbe afieeror's oath ti conceiTed in ^ Mtrr. c. 5* |S* Lamb. StrcHttnhh 
flie very tenni of magna chorta, Fitzh* 575. 

Survey, ch.ll. * Dyer, 332. 

* S flop. 40. » 
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' When sentence of most terrible and bij^iest 

jiKigment in the laws of Irngland^ is pronounced^ the imme- 
diate inseparable consequence frmn the common law is 
attainder. For when it is now clear beyond all dispute, tjiat 
the criminal is no longer fit to live upon the earth, b^t is to 
be*exterminated as a monster and a Bane to human society, 
the law sets a note of infamy upon him, puts him out of it’s 
protection, and takes no farther care of him than barely to see 
him executed* He is then called attaint, attinctus, stained or 
blackened. He no longer of any credit or reputafion ; he 
cannot be a witness in any court : neither is he capable of 
pmforming the functions of anolfer man : for, by an antici- 
pation of his punishment, he is already dead in law”*. This 
is after Judgme7it : for there is great difference between a man 
convicted and attainted /' ^ough they are frequently through 
inaccuracy confounded together. After conviction only a [ S8] 
man is liable to none of these disabilities ; for tliere is still in 
contemplation of law a possibility of his innocence. Some- 
thing may be offered in arrest of judgment : the indictment 
may be erroneous, which will render his guilt uncertain, and 
thereupon the present conviction may be quashed : he may 
obtain a pardon, or be allowed the benefit of clergy; JBdth 
which suppose some latent sparks of merit, which plead in 
extenuation of his fault. But when judgment is once pro- 
nounced, both law and fact conspire to prove him completely 
guilty ; and there is not the remotest possibility left of any 
thing to be said in his favour. Upon judgment therefore of 
death, and not before, the attainder of a criminal commences 
or upon such circumstances as" are equivalent to judgment of 
death ; as judgment of outlawiy on a capital crime, pro- 
liounced for absconding or fleeing from justice, which tacitly 
confesses ihe guilt. And therefore either upon judgment of 
C^lawry, or of death, for treason or felony, a man shall be 
said to be attainted. 

The consequences of attainder are forfeiture and corrup- 
tion of blo||^ 

1. FoRi^iTURB is twofold; of real and personal estates^ 

First, as to real estates: by attainder in high treason" a 

“ "Co.Litt.S92. iHal.P.Cl 

340. 8H«wk.P.C c.4(». §1.- 
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fof&ite to the king all bis lands ai^ t^enients of inheritance^ 
whether fee^simpie or fee^tail, and all his rights of entry cm 
lands and tenements which he had at the time of the ofience 
committed, or at any thn^ afterwards, to be for ever vested in 
the crown ; and also the profits of all lands and tenements, 
whicitt^ he had in his Own right for life or years, so long as 
such interest shall subsist This forfeiture relates backwards 
to the time of the treason committed : so as to avoid all inter- 
mediate sales and incumbrances , but not those before the 
fact ; and therefore a wife’s jointure is no^ forfeitable for the 
treason of her husband ; because settled upon her previous to 
[ 382 ] the treason committed. ®ut her dower^^is forfeited by the 
express provision of statute 5 & 6 Edw. VI. c. 1 1. And yet the 
husband shall be tenant by the curtesy of the wife’s lands, if 
the wife be attainted of treason ^ (4t): for that is not prohibited 
by the statute. But, though after attainder the forfeiture 
relates back to the time of the treason committed, yet it does 
not take effect unless an attainder be had, of which it is one 
of the fruits ; and therefore if a traitor dies before judgment 
pronounced, or is killed in open rebellion, or is hanged by 
mardal law, it works no forfeiture of his lands : for he never 
was attainted of treason"*. But if the chief justice of the king’s 
bench (the supreme coroner of all England) in person, upon 
the view of the body of lone killed in open rebellion, records 
it and returns the record into his own court, both lands and 
goods shall be forfeited’*. 

The natural justice of forfeiture or confiscation of property, 
for treason % is founded on this consideration : that he who 
hath thus violated the fundamental principles of government, 
and broken bis part of the onginal contract between king and 
{)eople, hath abandoned his connections with society: and 

® 1 Hal. P. C. 360. ^ 4 Rep. 57. 

r 1 Hal P.C,359. • See Vol I. pag.299. 

Co.Litt. 13. 


(4) That h, if the treaHon were committed after the ^ Hale, 

P.C.359. But as the woman is incapable of having issue iamaitable after 
liie treason cornmitted, the attainder relating backwards to the time of 
the act done, the husband cannot, after that time, perform the condition 
which alone entitles him in any case to be tenant by courtesy. Sac 
Bookll. p«*l28. 



Ch.«9. 

hath no longer any i%£f^ to those a(foant^g^ which hisfere 
belonged to him purely as a member of the cmnmuidty t 
among which social adyantages, the right of trani&rnng mr 
transmitting pr<^rty to others is one of the Such for- 

feitures moreover, whereby his posterity must suffer as well as 
himself, will help to restnw a man, not only by the sense of 
his duty, and dread of personal punishment, also by his 
passions and natural affections; and will interest every de- 
pendent and relation he has, to keep him from offen^g: 
according to that beautiful sentiment of Cicero S nec veto 
‘‘ me Jugit quam sit acerhum^ parentum scelera JUionm poetii$ 

“ lui : sed hoc pra£clare legibus comparatum ^st^ ut caritas libe^ 
rorum amiciores parentes reipuhlicae redderet!^ And therefore 
Aulus Cascellius, a Roman lawyer in the time of the trium- 
virate, used to boast that he bad, two reasons for despising 
the power of the tyrants ; his old a^ and bis want of childion : [ 383 
for children are pledges to the prince of the father’s obedi- 
ence ^ Yet many nations have thought, that tins posthumous 
punishment savours of hardship to the innocent ; especially 
for crimes that do not strike at the v^ty root and foundation 
of society, as treason against the government 'mi^pressly does. 

And therefore, though conhscatioiifwere very frequent in the 
times of the earlier emperors, yet Arcadius and Honorius in 
every other instance but that of treason thought it more just, 

‘‘ ibi esse poendm^ tibi et noxa est and ordered that ^^peccata 
^s teneant auctores^ nec xdterius progrediaiut quam 

reperiatur delictum^ and Justinian also made a law to 
restrain the punishment of relations ^ which directs the for- 
feiture to go, except in the case of crimen majestatisy to the 
next of kin to the ddinquent. On the other hmd the Mace^ 
donian laws extended epen the capital punishment of treason^ 
not only to the children, but to all the relations of the delin- 
quent'^ : and of course their estates must be also forfeited, as 
no man was left to inherit them. And in Germany, by the 
femous golden bulle^, (copied almost verhatim from Justmian’s 
code^) the lives of the sons of such as conspire to kill an 

elector are spared, as it is expressed, by the emperor’s 

( 

• ctrf BnUumi ej),12» . ' ^ Qu. Curt /.S. 

, ‘ Graviti. 1. 1 68, * cap, 24* 

^ Cod,9. 47. 22. , . . ^ /.9, tS. 45. 

J, 134. c.l5> 



iklitlii hei tiiitjr al« -deprive)!.^ all their eiTects and 

of succesidon, aad are r^ered inmpaye of any honour 
ecctlsiastieal or ctTil : to lli ei^ that, bemg always pow 
‘‘ and necessUc^ they may for @ver l>e accompanied by die 
“ infiusiy of dieir fiither : may languish in continual incidence ; 
** and may find (say^ this mercileM edict) their punishment kt 
“ Uving, andjheir relief in dying.” 


■ With us in Eihgland, forfeiture of lands and tenements to 
the crown for treason is by no means derived frcmi the feodat 
policy, (as has been already observed*,) but was antecedent 
to the establishn^ent of that ^stem in this island; being 
r 3 g 4 , ] transmitted from our Saxon ancestors*, and forming a part 
of the antient Scandinavian constitution <>. But in certain 
treasons relating to the (which, as we formerly observed, 
seem rather a species of the crimen falsi, than the crimen taesae 
majestatis,) it is provided by some of the modern statutes ° 
which constitil^ the offence, that it shall work no forfeiture 
of lands, save only for the life of the offender ; and by all, that 
it shtdl not deprive the wfe of her dower And, in order to 

dsolish sucl^hereditary punishment entirely, it was enacted 

statute 7 Ann. c.21. after the decease of the late pre- 
tender, no attainder for treason should extend to the disin- 
lieriting of any heir, nor to the prejudice of any person other 
than the traitor himself. By which, the law of ‘forfeitures for 
high treasup would by this dme have been at an end, had 
not a subsequent statute intervened to give them a longer 
duration. Hie history of this matter is somewhat singiilAr 
and worthy observation. At the time of the union, tlie crime 
of treason in Soodand was, by the Scots law, in many respects 
different from that of treason in En^and ; and particularly in 
it’s ctmsequence of forfeitures of entailed estates, which was 
more pecdiarly English; yet it seemed necessaiy, that a 
crime so nearly affecting government should, both in it’s 
essence and conseqirences, be pub upon the same footing in 
both parts of the united kingdoms. In new-modelling these 
tws, the Scotdi natimi and the Stilish house <ff commons 

See Vol. 11. p^.251. ‘ But. 5 Elis. c. II. 18 Elii. c. I. 

• LL. cA! Canut. e. 84. * IHJ, 8& 9W.I1I. c. 26. ISA 16 

* Stiernfa, di Jure .CM. l.S. c. 6. 4[ Geo. IL c.28. 
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straggled h»rd, pl^y Ip nuiiatain, and partly to acquire, a 
total immunity from forfeiture and corruption of bifood ; which 
the house of lords as firmly resisted. At length a compromise 
was agreed to, which is established by this statute, that 
the same crimes, and no other, should be treason in Scotland 
that are so in England ; and that the English forfeitures and 
corruption of blood should take place in Scotland till the 
death of the then pretender ; and then cease throughout the 
whole of Great Britain^: the lords artfiilly proposing this 
temporary clause, in hopes (it is saidO that the prudence of [ 335 
succeeding parliaments would make it perpetual. , This has 
partly been done by the statute 17 Geo. II. c. 89. (made in 
the year preceding the late rebellion), the operation of these 
indemnifying clauses being thereby still farther suspended, tili 
the death of the sons of the pretender*'. (5) 

In petit treason and felony, the offender also forfeits ail 
his chattel interests absolutely, and the profits of all estates 
of freehold during life ; and, after his death, all his lands 
and tenements in fee simple (but not those ip tail) to the 
crown, for a very short period of time: for the king shall 
have them for a year and a day, and may commit therein 
what waste he pleases ; which is called the king’s year^ day^ 
and isxiste *. Formerly the king had only a liberty of com- 
mitting waste on the lands of felons, by pulling down their 
houses, extirpating their gardens, ploughing their meadows, 
and cutting down their woods. And a punishment of a 
similar spirit appears to have obtained in the oriental coun- 
tries from the decrees of Nebuchadnezzar and Cyrus in the 
books of BanieP and Ezra'; which, besides the pain of 
death inflicted on the delinquents there specified, ordaii^ 
that their houses shall be made a dunghill.” But this 

* Burnetts Hist. 1709. with much ^learning and strength of 

^ Considerations on the law of for- argument in the comidmUitms on ihe( 
feiture, 6. law ^/orfeUuref first published jL If, 

e See Post. 25a 1744. (Seo VoL I. pag. 244.) 

The justice and expediency of this * 2 Inst. S7. 

prorision were defended at the time. ^ ch. iii. r. 29. ^ cb* vi. v.ll.. 

^ ^ ■ ' ' ' ' ' 

(5) The 39 Geo. 5. c.93. repeals entirely this proyidon of the statute of 
Anne, so that the law of forfeiture in high treason now stands as before 
the pasdn^ of that act. 
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tending greatly to the prejudice, of die publiCf it was agreed, 
in the reign of Henry the first, in this Icingdom, that the 
king should have the profits of the land for. one year and a 
day, in lieu of the destruction he was otherwise at liberty to 
commit”': and therefore rmgna carta^ provides, that the 
king shall only hold such lands for a year and a day, and 
then restore them to the lord of the fee; without any men- 
tion made of waste. But the statute 1 7 Edw. II. de praero- 
gatvoa regis seems to suppose, that the king shall have his 
[ 386 ] year, day, and waste ; and not the year and day instead of 
waste. Which sir Edward Coke (and the author of the 
mirror, before him) very justly look upon as an encroachment, 

, though a very antient one, of the royal prerogative This 
year, day, and waste, kre now usually compounded for ; but 
otherwise they regularly belong to the crown ; and, after 
their expiration, the land would naturally have descended to 
the heir, (as in gavelkind tenure it still does,) did not it’s 
feodal quality intercept such descent, and give it by way of 
escheat to the lord. These forfeitures for felony do also arise 
only upon attainder ; and therefore a feh de se forfeits no 
lands of inheritance or freehold, for he never is attainted as 
a felon **. They likewise relate Imck to the time of the offence 
committed, as well as forfeitures for treason ; so as to avoid 
all intermediate charges and conveyances. This may be hard 
upon such as have unwarily engaged with the offender : but 
the cruelty and reproach must lie on the part, not of the law, 
but of the criminal ; who has thus knowingly and dishonestly 
involved others in his own calamities. (6) 

® Mirr. c. 4. § Flet* 1. 1. c.28. o Mirr. c.5. § 2. 2 Inst. 37. 

» 9 Hen, III, c, 22. p 3 Inst. 55. 

t 


(6) Ja explaining the principle of forfeiture in treason, sir Martin 
Wright says, that the law hath inflicted a penalty somewhat of the like 
kind upon the mesne lord, even where the tenant is guilty of felony only ; 
for though the land escheats as by the feudal law, it ought to the imme- 
diate lord ; yet as the crime aflPects the public peace, and the lord may be 
supposed for want of due care in the choice of his tenant to be in some 
measure blameable, the king shall have the land a year and day to the pre- 
judice of the lord.** And he cites a passage from Le StUle de proceder en 
i^oniumd^,fol.76., which shows that a similar usage prevailed there ; tr 
thewme e$t condemm^ par la justice du Ic Roy dodd avoir la premiere 
annie de la revenue des hcrilaipes au condemn^. On Tenures, p. 1 1 9. The 

*7 tendency 



Ch.sg. 


WB|HOS. 

These are all the forfeitures of real estat^i crated 
the common law, as consequential upcm attainders by judg*^ 
ment of death or outlawry. I here omit the particular for- 
feitures creiriid by the statutes of 'premmire and others ; 
because I look upon them rather as a part of the judgment 
and penalty, inflicted by the respective statutes, than as c<m^ 
sequencer of such judgment ; as in treason and felony they are. 

But I shall just mention, as a part of the forfeiture of real 
estates, the forfeiture of the profits of lands during life : which 
extends to two other instances, besides those already spoken 
of; misprision of treason % and striking in Westminster-hall, 
or drawing a weapon upon a judge there, sitting in the king’ s 
courts of justice 

i * 

The forfeiture of goods and chattels accrues in every one 
of the higher kinds of offence : in high treason or misprision 
thereof, petit treason, felonies of all sorts, whether clergyable [ 387 ] 
or not, self-murder or felony de se, petit larciny, standing 
mute, and the above-mentioned offences of striking, 4^. m 
Westminster-hall. For Jlight also, on an accusation of trea- 
son, felony, or even petit larciny, whether the party be 
found guilty or acquitted, if the jury find the flight, the 
party shall forfeit his goods and chattels : for the very flight 
is an offence, carrying with it a strong presumption of guilt, 
and is at least an endeavour to elude and stifle the course of 
justice prescribed by the law. But the jury very seldom find 
the flight • : forfeiture being looked upon, since the vast in- 
crease of personal property of late years, as too large a pe- 

^ 3 In^t. 218. ‘ Staundf. P. C. 183. b. 

^ Ibid. 141, 


tendency of this, contrary to the learned judge’s opinion, seems to be to 
account for forfeitures on something like a feudal principle ; ba$ prac-v 
tically it is much more convenient to consider them wholly distinct; in 
both treason and felony the natural consequence of corruption of blood 
would be escheat, but in treason the forfeiture intercepts entirely the 
right of the lord, as in felony the escheat intercepts that of the heir, 
to whom, if there had been no corruption of blood, the land would have 
reverted after the year and day. See Vol. II. p. 251. ' Nothing can prove 
more clearly how entirely distinct they are in practice, than the consider- 
ation UiBt in the case of treasons, wherein by statutes the corruption of 
blood is taken away, so that there can be no escheat, forfeiture still 
mains. See sir S. Lovell’s ease, Salk. 85. 
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for an c^fisac^ to which a man is prompted by the nalu*- 
ral love of liberty. (7) 

I 

Thbbe is a remarkable difierence or two b^lpen the for-^ 
feitureof lands, and of goods and chattels. 1; Lands are 
forfeited upon attainder^ and not before : goods and chattels 
are forfeited by conviction. Because in many of the cases 
where goods are forfeited, there never is any attainder ; which 
htq^pens only where judgment of death or outlawry is given : 
therefore in those cases the forfeiture must be upon conyio 
tion, or not all ; and, being necessarily upon conviction in 
those, it is so ordered in all other cases, for the law loves 
uniformity. 2. In outlawries for treason or felony, lands are 
forfeited only by the judgment : but the goods and chattels 
are forfeited by a man’s being first put in the exigent^ without 
staying till he is quinto exactus^ or finally outlawed ; for the 
secreting himself so long from justice, is construed a flight in 
law ^ 3. The forfeiture of lands has relation to the time of the 
feet committed, so as to avoid all subsequent sales and incum- 
brances; but the forfeiture of goods and chattels has no 
relation backwards ; so that those only which a man has at 
the time of conviction shall be forfeited. Therefore a traitor 
or felon may hona fde sell any of his chattels, real or per- 
sonal, for the sustenance of himself and family between the 
[ 388 ] feet and conviction “ ; for personal property is of so fluctuat- 
ing a nature, that it passes through many bands in a short 
I time ; and no buyer could be safe, if he were liable to return 

i the goods which he had fairly bought, provided any of the 

; prior vendors had committed a treason or felony. Yet if they 

\ be collusively and not bona fde parted with, merely to de- 

1 firaud the crown, the law (and particularly the statute 13 Eliz. 

I c.5.} will reach them; for they are all the while truly and 

j 6ubs|||itially the goods of the offender : and as he, if acquit- 

i ted, might recover them himself, as not parted with for a 

good consideration ; so in case he happens to be convicted, 
the law will recover them for the king. (8) 

^3lti8t.332. ” 2 Hawk. P.C. C.49. |33. 


(7) In modem practice it is not usual even to charge the jury to enquire 
as to the flight. 

^d) SeeVin. Abr. Forfeiture, P* 6., and Pauncefoot’s case, cited 5 Rep. $S. 
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IL AKOtmaf iiniyiediate consequenide of '^ffmder k die 
com^ion of Uood^ both upwards and dowitwards ; so that 
an attainted person can neither inherit lands or other hei^it-* 
aments from his ancestors, nor retain those he is already in 
possession of, nor transmit them by descent to any heir ; but 
the same shall escheat to the lord of the fee, subject to the 
king’s superior right of forfeiture : and the person attainted 
shall also obstruct all descents to his posterity, wherever they 
are obliged to derive a title through him to a lapoter 


This is one of those notions which our laws have adopted 
from the feodal constitutions, at the time of the Norman 
conquest; as appears from it’s being unknown in thos# > 
tenures which are indisputably Saxon, or gavelkind : where- 
in, though by tr^on, according to the antient Saxon laws, 
the land is forfeited to the king, * yet no corruption of blood, 
no impediment of descents, ensues; and/^n judgment of 
mere felony, no escheat accrues to the lord. And therefore, 
as every oUier oppressive mark of^eodal tenure is now hap- 
pily worn away in these kingdoms, it is to be hoped, that 
this corruption of i^d^^ith all its conne^d ^consequences, 
not only of present escheat^ but of future incapacities of 
inheritance even to the twentieth generation, may in process ^ 
of time be abolished by act of parliament as it stands upon 
a very different footing from the forfeiture of lands for high 
treason, affecting the king’s person or govemirfent And [ 339 
indeed the legislature has, from time to timei appeared very 
inclinable to give way to so equitable a provision ; by enact- 
ing, that, in certain treasons respecting the papal supremacy 
and the public coin ^ and in many of the new-made felonies, 
created since the reign of Henry the eighth by act of parlia- 

'* SeeVol.II. pag.251* * Stat. SElii. c. 11. 18 eST c. 1. 

Stat. 5Eli2. c.l. 8&SW.I1I. C.2S. 15&16GeaILc.28. 

The position, that the offender might recover back his goods, if acquitted, 
as not parted with for a good consideration, seems veiy questionable ; for 
he has parted with them knowingly, voluntarily, and frwduleutly ; in such 
a case I should think the maxim in pari delicto potior ett condUio defen- 
dentii would apply, and that the plaintiff could noy^^essfullyask for the 
interference of a court of justice to help him outSf the consequences of 
his own fraudulent act 
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mesity corrupl^ < 3 $ blood shall be saved. But as In some of 
the acts for creating felomes (and those not of the most 
atrocidns kind) this saving was neglected, or foigotten, to be 
made, itseemstobehighlyieasKmable and eJtpedient to antiquate 
the whole of this doctrih^ by one undistinguishing law: espe> 
ciallj as by the afore-mentioned statute of 7 Ann. c.21. (the 
operation of which is postponed by statute J 7 Geo, II. c.S9.) 
after the death of the sons of the late pretender, no attainder 
ftur treason said extend to the disinheriting any heir, nor the 
pi^ttdice of any person, other than the offender himself; 
which virtually abolishes air corruption of blood for treason, 
though (unless the l^islature should interpose) it will still 
continue for many sdlts of felony. (9) 

(9) See p, 385. n. (s). 
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OF REVERSAL of JUDGMENT. 


are next to consider how judgme8l;s, with t||^ir several 
connected consequences, oj| attainder, forfeiture, and 
corruption of blood, may be set aside. There are two ways 
of doing this ; either by falsifying or reversing the jud||fnent, 
or else by reprieve or pardon. ’ 


A JUDGMENT may be falsified, reversed, or avoided, in the 
first ^ithout a wit of errm\ for matters foreign to or 

dehot's the record, that is, not apparent upon the face of it; so 
that they cannot be assigned for error in the superior courts 
which can only judge from what appears in the record itself : 
and therefore if the whole record be not certified, or not truly 
^pertified, by^he inferior court, the party injured thereby (in 
both civil and criminal cases) may allege a diminution of the 
record, and cause it to be rectified. Thus, if any judgment 
whatever be given b^persons, who had no good c6mmi3||pn 
to proceed against me person condemned, it is void ; and 
may be falsified by shewing the isq^cial matter without writ of 
error. (1) As, where a commission issues to A. and B, and 


(1) That is, if such judgment comes collaterally in question, in any other 
cause, or court, the party against whom it is used, may so avoid it. But I 
do not see how it can be directly reversed, except by writ of error, mther 
for ep|>r in fact, in which case it would lie before the same co^, and the 
fact would be alleged ; or for error in law. The case put of persons pro^ 
ceeding to judgment without a good commission, oC those decided 
ill^alities for which the law seems to afford no preventive remedy : they 
who do so, subject themselves, indeed, to punishments afterwards ; but in 
tlje mean time they are acting in defiance of law, and are not, indeed, a 
court, to or firom which any appeal can be formlly made. ^ 
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tw«Ire others, or .my two of them, of '^ich A mr B ehall be 
cm, to take md try indictments ; md mf of the odier twelve 
proceed without the interposition or presence of wher A or 
C S91 3 in this case all proceedingSi trials, convictions, and 
judgmeps, are void for^want proper authority in the 
commissioners, and may be fflnfied upon inspection 
without the trouble of a writ of erroi^ ; ft high mis* 

demesnor in Uie judgis so proceeding, and little (if any thing) 
short of murder in them all, in case the person so attainted 
be executed and suffer deaths So likewise if a man purchases 
land of another; and afterwards the vendor ^either by out- 
lawry or his own confession, convicted and attainted of treason 
or felony previous to the sale or alienation ; whereby such 
huid bec(Mes liabte'^to forfeiture or escheat ; now, upon any 
trial, the purchaser is at lillferty, without bringing ^ny writ of 
error, to falsify not only the time of the felony or^%eason 
suppelpi^ but the very p^t of the felony or treason itself ; 
and is not concluded Confession or the outlawry of the 

vendor; though the vendor himself is concluded, and not 
suffered now to deny the feet, which lie has by confession or 
flight acknowledged. But if such attainder of^he vendor 
was by verdict, on the oath of his peers, the alienee cannot 
be received to falsify or contradict the fact of the crime 
conimitt^ ; though he is at liberty to prove a mistake in time^ 
or that the o&nce was committed after the alienation, and 
not before ^ 


a judgment may be reversed hy wii of error t 
lies from all inferior criminal )uriPictions to the court 
of king’s bench, and from the king’s bench to the house of 
peers; and may be brou^ for notorious mistakes in the 
judgment or other parts of the record \ as, where a man is 
found gtdhy of peijuty and receives the judgment of felony, 
Or for other less palpable errors ; such as any irregularity, 
omission, or want of form in the process of outlawry, or pro- 
clamations ; the want of a proper addition to the defen^lipit’s 
natne^ according to the statute of additions ; f&r not ptO{^rly 
naming the sberHF of other oiRcer of the court, or not duly 
describing where his county court was held ; for laying m 


iwk, P. C. C.50, 


b 3 In»t. 231. 1 Hal. F.C. SCt/ 



olfetiQe eomnutted k t^e ci the hte k be d«ie 
agamrt Ae peace m( tke presenl ; for many o<^er shnitar 
causes, wbieb (tbou^ allowed out ot teudemess t» and [ S92 ] 

liberty) are not mu<^ to the credit or advaneemeut Ae 

national justice. Hiesa writs of errcn*, to reverse ju^giaents 
in case of nrisdemesnme, are not to be allowed d? erarse^ 
but on suffieieni probable cause shewn to the attomey-gene-* 
rat ; and then they are understood to be grantable of eoBi- 
mon right, and ejc debito justitiae. But writs of error .to 
reverse attainders in capital cases are only allowed ex gratia ; 
and not without express warrant under the king’s sign 
manual, or at least by the consent of the attorney-generals 
These therefore can rarely be brought by the party himself, 
especially where he is attainted for an offence against the 
state: but they may be brought by his heir, or executor, 
after his death, uji more favourable times; which may be 
some consolation to his family. But the easier, and more 
effectual way, is, 

Lastly, to reverse the attainder by act of parliament 
This may be and hath been frequently done, upon motives of 
compassion, or perhaps from the zeal of the times, ailer a 
sudden revolution in the government, without examining too 
closely into the truth or validity of the errors assigned. And 
sometimes, though the crime be universally acknowledged and 
confessed, yet the merits of the criminal’s &mily shall after 
his death obtain a restitution in blood, honours, and estate, 
or some, or one of them, by act of parliament; which ^ 
far as it extends) has all the effect of reversing the attainder 
without casting any reflections upon the justice of the pre- 
ceding sentei|jpg. 

The effect of falsifying, or reversing, an outlawry, is that 
the party shall be in the same plight as if he had appeared 
upon the coptos ; and, if it be before plea pleaded, he shall 
be put to plead to the indictment; if, after conviction, he 
shall receive ||^ sentence of the law ; for all the other pro^ 
ceedings, except only the process of outlawry for his non- 
- appearance, remmn good and effectual as before. But when [ S9S 
judgment, pronounced upon conviction, is falsified or reversed, 



^ ,>;PUB£IG Book IV. 

all former prooee^uiga abadutdiy det aside^, and the parfy 
stands as if he Bed never been at all accused: restored 
in his credity hk capacity, his blood, and his estates : with 
i^^ard, to whidi last, thou^ they be granted away by the 
crown, yet the owner may enter upon the grantee, with as 
little ceremony as he. might enter upon a disseisor*'. But 
he still remfuns liable to aqother prosecution for the same 
ofibnoe : for, . the first being erroneous, he never was - in 
jeopardy thereby. 

^ $ Ilawk. PsC. c«50. § 20, 
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CHAPTER THE THIRTY-PIBST. 

OF REPRIEVE AND PARDON. 


^ only other remaining ways of* avoiding the execution 
of the judgment are by a reprieve» or a pardon ; whereof 
the former is temporary only, the latter permanent. 

1 . A RsparRVK, from reprendre, to take back, is th^ with-;* 
drawing of a sentence for an interval of time : whereby the 
exeaUion is suspended. This may be^ first, ex atbitrio 
judicisi either before or after judgment; as, where the jtdge 
is not satisfied with the verdict^ or the evidence is suspicious, 
or the indictment is insufficient, or he is doubtful whether 
the offence be within clergy ; or sometimes if it be a small 
felony, or any favourable circumstances appear in the crimi- 
nal’s character, in order to give room to apply to the crown 
for either an absolute or conditional pardon. These arbitrary 
reprieves may be granted or taken off by the justices of ga<d- 
dedivery, although their session be finished, and their com- 
mission expired : but this rather by common usage, than of 
strict right*. 

Reprievxs may also be ex necessitate tegis : as, where a 
woman is capitally convicted, and pleads her pregnancy; 
though this is no caij^rto stay the judgment, yet it is to 
respite the execution till she be deliver^. This is a mercy 
dictated by ihe law of nature, in favorem Wclis ; and therefore ^ 395 
nor part of the bloody proceedings, in the reign of queen 
haith been more justly detested than the cruelty, that 
was exercised in the island of Guernsey, ofifuiming a woman 

• 2Hal. P. C.41S. 
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big with child : iund when, through the violence of the flames, 
the infiuit sprang forfli at the ^ke, and was preserved by the 
by*standers, after some deliberation of the priests who assisted 
at the sacrifice^ they cast it again into the fire as a young 
heretic**. A barbarity which they never learned from the 
laws oiantient Rome; which direct®, with the same humanity 
as our own, ^ qwod praegnuntis mtdierii dammkie poena dif- 
^^JereUur^ quoad pariat:*^ which ^^^trine has also prevailed 
in England, as early as the first memorials of our law will 
reach \ In case this plea be made in stay of execution, the 
judge must direct a jij^ry of twelve matrons or discreet women 
to inquire the fact: and if they bring in their verdict quick 
•with child^ (for barely, with child^ unless it be alive in the 
womb, is not sufficient) execution shall be staid generally till 
the next session ; and so from session to session, till either 
she is delivered, or proves by the course of nature not to have 
been with child at all. But if she once hath had the benefit 
of this reprieve, and been delivered, and afterwards becomes 
pregnant again, she shall not be entitled to the benefit of a 
farther respite for that cause®. For she may now be executed 
b^re the child is quick in the womb ; and shall not, by her 
incontinence, evade the sentence of justice. 

AKOTHfiR cause of regular reprieve is, if the offender 
b^scomes non compos^ between tiie judgment and the award of 
feicecution*^: for regularly, as was formerly* observed, though 
a man be compos when he commits a capHal crime, yet if he 
becomes 4on compos after, he shall not be indicted; If after 
indictment, he shall not be convicted ; if after convio 
[ 896 3 tk>n, he shall not receive judgment; if after judgment, he 
shall not be ordered for execution ; for, ''Jiiriosm sdo Jit- 
<< rare punitur^' and the law k^Ws not but he might have 
offisred some reason, if in his senses, to have stayed these 
respective proceedings. It is there§)re an invariable rule, 
when any time intovenes betweeiP^e attainder aud the 
award of executionull^ demand of the prisoner wfadt he hath 
to allege,^ why exeoi^n should not be awarded agdnst him : 
had appears to be insane, the judge in his discretion 

. »MC, AcU itad 

« 48 . 19 . 3 . *■ 


• 1 Hal. F.C. see. 

' md. 370 . 



oug^t to reprieve ‘Mib, (1) -Or, tiie pa^ may plead ia 
Mffar of execution ; which plea may be either furegnancy, the 
king’s pardon, an act of grace, ot diversity of persmi, m. 
that he is not the sahlk' as was attainted, and the like. la this 
last case a jury shall be impanelled to try this coUamral issue, 
namely, the identity of his person ; and not whether guilty or 
innocent: for that has been decided before* And in these 
collateral issues the trial shall be instanter and no .rime al- 
lowed the prisoner to make <his defence or produce his wit- 
nesses, unless Ihe will make oath that he is not the- person 
attainted ‘ : neidwr shall ^peremptory challenges of the 
jury .bliiallowed the prisoner i ; though formerly such chal- 
lenges were held tp be allowable, whenever a man’s lifo was 
in question «< 

n 

II. If neither pregnancy, insanity, non-identity, nor other 
plea, will avail to avoid the judgment, and stay the execution 
consequent ihereupon, the last and surest . resort is in the 
most gracious _pa>'don; the granting of which is the 
motPiuniable prerogative oMie crown. Law (says-.^’ 4 d)le 
writer) cannot be framed on principles of compassiotf-^lpHlt : 
yet justice, by the constitution of England, is bound^ be 
administered in mercy ; this .is promised by the king in his 
coronation oath, and it is that act of his government, which 
is the personal, and mo«t entirely his own k The kis^ 
himself cbndemus no num ; that rugged task he leaves to hla 
courts of justice: the great operation of his sceptre is mercy. 
His power of pardoning was said by our Saxon ancestors " 
to be derived a lege suce dignitatis: and it is declared in jutr- 
liament, stat. 27 Hen. VIII. c. 24. that no other person 

hath power to pardon or remit any treason or felonies what- 

< • ' 

k Staundf. P.C,1<?3. Co. Litt457, 
Hal. Si^m.259. 

Law. of Forfeit. 99* 

™ XX. Sdw* Con^. 0 . 18 , 


^ 1 Sid. 72. Append. § 3, 
^ Fpst«42, 

J 1 Ley.61. Fost. 42. 46f 


(1) THTlaw is more precisely stated at suppoung the party to 

haye been .sane at the commission of the crime^ there can be no objectioa 
to" indicting him> though he may become insane before the bill prtfetred ; 
because if he were in his senses, he could not be <i|!aard to allege any thing 
against the indictment before the grand jury. Se^ the provisions aa thia 
subjed^^pw made by the 39 & 40O.3. c.p4. at p,23« n. («). 
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soever: but. that the king hath thewhole and sole power 
thereof, united and'kidt to the imperial crown of this realija *^1 


This is indeed one of the great ^dlbtages of monarchy 
in general^ above any other form of government ; that there 
is a magistrate, who has it in his power to extend mercy^ 
wherever he thinks it is deserved : holding a court of equity 
in his own breast, to soften the rigour of the general law, in 
such criminal cases as merit an^xemption from punishment.^ 
Pardons (according to some theorists shou^ he excluded 
in a perfect legislation, wherei|lui4|shments om mild but cer- 
ti^ : for that the clemency of the^ prince seems a tadiWisap- 
probation of the laws. But the exclusion .vof pardons must 
nece^rily introduce a very dangerous power in the judge or 
juiy, that of construing tlie criminal Ikw by the spirit instead 
of the letter ; or else it must be holden, what no man will 
seriously avow, that the situation and circumstances of the 
offender (though, they alter not the essence dlP^the crime) 
ought to make no distinction in the punishment. In c^o- 
cracies, however, Uiis power of pardon can never subsis^for 
there/^hing higher is acknowledged than the magistrate 
who administers the laws : and it would be impolitic for the 
power of judging and of pardoning to centre in one and the 
same persem. This (as the president Montesquieu observes 
would oblige him very often W contradict himself/ to make 
and to unmake his decisions : it would tend to confound all 
ideas of right among the mass of the people ; as they would 
find it difficult to tell, whether a prisoner were discharged 
by his innocence, or obtained a pardon through favour. In 
S98 ] Holland, therefore, if there be no stadtholder, there is no» 
power of pardoning lodged in any other member of the state;* 
But in monarchies the king acts in a superior i^fdiere : and| 
thoi^lh he regulates the whole government as the first mover, 
yet be does not appear in aity of the disagreeable or invidious 
parts of it. Whenever the nation see him personally engaged, 
it is only in w^orks of le^slature, magnificence, or co^^assion.. 
To him, therefore, the people look up as the fountanF of no- 


" And this pcHrer beloiigi only to a ® Bcccar, ch.20. 

king fU facto t and not to a king de jure f Ibid* ch.4. 

during tke time of usurpation. (Bro. ^ Sp.L. b.G. c.5. 
Abr. t* dmiier de jmrdoytf 
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thing but bounty and grace ; .fpd ac!» 

goodnesS) coming immediately fb3i| his own endear; 
sovereign to his subge#^ atd! contribute npre t^ 
Ihing to root in their hearts that filial affection, ||nd peponal 
loyalty, which are the sure eatifelishment of^ pilbbe, 

Under this head of pardons, let us brie%itconsfdei|^ 
1* The object of pardon: 2. The manner ^ pardoning: 
3. The method of allowing a pardon: 4?. THil^ ^ect of such 
pardon, when allowed. 


1. And, firs^ the king may pardon afl offences 
against the crown, or the public; excepting, 1. That, to 
preserve the liberty of the subject, the committing any njan^ 
to prison out of the realm, is by^iifbe habeas corpus act, 

31 Car.II. c. made a pramunire^ unpardonable even by 
the king. Nor, 2. Can the king pardon, where private^jus- 
tice is principally concerned in the prosecution dR ofiendersf 
non potest rex gratiam facere cum injteri^^et damno alionm^> 
Tber^re, in appeals of all kinds, (which are the suit, not 
of the king, but of the party injurd||^ the pros^^tor may 
release, but the king cannot pardon v^either can he pardon 
a common nusance, while it remains unrediressed, or so as to 
prevent an abatement of it, though afterwards he may remif^^ 
the fipe: because though the prosecution is vested in ^ the 
king to avoid multiplicity of suits, yet (during il?s con^ilUance) 
this offence sgirours more of the nature of private injury to [ 399 3 
each individual in the neighbourhood, than of 2 l public wrong^ 

NA;her, la^lfy, can the king pardon an offence against a po- 
pular or penal statute, after infor^pation brought; for thereby 
the informer hath acquired a private property in his part of 
the penalty. 


'Bhere is also , a restriction of a peculiar nature, that 
affects the prerogative of pardoning, in case of parliamentary 
impeachments ; m. that the king’s pardon cannot be plead^ 
to any such impeachment, as to impede Ihe inquiry^ and 
stop the prosecutbn of great and notorious offenders, 'l^ere* 
fore when, in tlie reiirn of Charles the second, the earl of 



Igr !t^e .kouse of cooimmis 
and and pleaded die king’s par- 

ir Ilf like aame, the diiininiiip alipeds **that them 
^''wai BO pn||e(ie8t tkat awer an^ pardon was granted to 
*( person 'iiwfiiwHIfd bjrihe oooMBons high treasen, or otker 
« higlPcriBies, depending the impeachment and thereupon 
resdh«d;'^il(^ that the psrd<Mi so pleaded was illegal and void, 
“ and aii|^t ||»t to be allowed in bar of the impeadunent of 
*‘:the .ooBnBion#«f England;” for whidi resolution they 
aadgned’’ this reason to the house of lords, ‘‘that the setting 
si^ np a pardon to be a bar of an impeachment defeats the 
^whi^' iue and effect of impeachments; for should this 
' pmnt be admitted, or stand doubted, it would totally dis- 
courage the exhibiting any for the future ; wherel^ the 
chief institution foit^e preservation of the government 
** would be destesfed.” Soon after the revolution, the com* 
none renewed the -same claim, and voted ‘‘ .that a pardon 
>flit ^j/kadcible in bar of an .impeachment.” And, at 
Attgth, it was enae^ by the act of eetdement, 12 & IS W. III. 
C.S. “ihatino -pardon under the great seal of England shall 
pkmable to im jj|||jsachment by the commons in parlia- 
'fiut, after %e impeachment has been -solemnly 
heard and determined, it is not understood that the king’s 
400 }'^K>yal grace is foither restrained or abridged : for, after the 
impeadiment and attainder of .the six rebel lords iii|1715, 
thrad'ilMiem mere fttom time to time reprieved by tlte crown, 
and atlmigth received die benefit of the king’pmost gracious 
pmdoou 




2. As to die manner of pardoning. 1. First, it must be 
under the great seaL A warrant under the privy seal, or sign 
though it may be a sufficient authority to admit the 
party "fb bail, in order to j^ead the king’s pardon, when 
obtained mpn^er form, yet is not of itself a compile fere* 
vocable pardon *. 2. Next, it is a general rule, diat, wherever 
it may nasonidily be presumed the king is deceived, the par- 
don is veid^. Sberefore, ai^||i||ppresdon of truth, or sug- 
gestion of .fiilsehood, in'a chwter of pardon, .ariU vitiate ffie 


* Com. Journ. S8 Apr, 1679. 

* jOH. S 'Mkj 1679 . 

> nu, 26M«]rl679. 


r Com. Joum. 6 June 1689. 

• 5 St Tr. 166. 173. 

* S Hawjc. P.C. c.ST. 



whole; fin* king w«ti|^yiiforhMiil > i|i;;i$(eaenl wniit 
have also a very imperfect eff«A' in pardtinsiir ''' A fiatde^ of 
all felonies will not pardon a convictbn or attainder of 
' (for it is presnmed die king kaetf not of thoM pro- 
'ceethaga^.) but the oonvicdon or attmnder must he partiooWiy 
mentkwied'’; and a pardou of^nieswiil not in^de pi' 
racy * ; for diet i^o f^ny pnnishaUe at the conmcai kw. 

4. It- is also ennRra by statute IS Ric.IL st 2. 0.1. that no 
pardon for treasmi, inuri^, or rape, sbdl he hllo«fled» eadess 
the ^bice be particularly specified therein ; and paxtaaduiy 
in murd^ it shaU be expressed, wl||ther it was oonBailtdl 
by lying in wait, assault, oHinalice fU'^iiense. Upon whidi 
sir Edward Coke observes*, that it was not the mtention Of 
the parliament, the king should fserpardtoi nrarder nnder 

these aggravations ; and tWefore they prudently hdd die 
pardon under these restrictions. Because they did not conceive 
k possible diat the king wonkl ever 'excuse an ofi^ce by 
name, which was attended with such high i^gnwBtioas. 

And it is remarkable -enough, that there is no precedent ef 
a pardon ia the register for any other homicide, than that 
whiih happens or to whidi two [ 401 3 

species the king’s pardon was expressly confined hy the 
iStptutes 2 Edw.III. C.2. and 14£dw.llL c.l5. wtieh de- 
dare Aat DO pardon of homicide shall be granted, hot oofy 
where Ihe king may do it it/ ihe xmth of his crown : that is' to 
say, where a man skyeth andtber in bis own -defence^ or 
misfortune. But tiie statute of Ruhard the 'second, befone 
mentioned, enlarges by impticatton the royal powers provided 
the king is not <^oeived in the intended object of his aner^. 

And therefore pardons of murder were always panted a 
non cbsiante of the statute of king Ridmnd, till the time of 
the revdiition ; when the docteine of nm ebstantes ceasing it 
was doubted whether murder could be pardoned generally ; 
but it was determined by the court o£,Mi^s bench \ that ^e 
king may pardon oh an indictment jPhmrder, as well as a 
subject may disdiai^ an appeal. Ikder these and a fow 
othc^restrictions, it is a genei^ rule, that a pardon ‘tdiafl be 

c. S7. § 8, 

^ 4 UalHce S* €< c«3t. 


* 3 Im, 236 . 
f Sdk«^499. 
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faJaw most tMiOefidfttty far the rUbjec^ and most strot^y 
agimst the king. 

M 


A PARDON may also be condiHonal ; that is, the king may 
extend his mer^ upon what terms he pleases ; and may annex 
to his bounty a condition either precedent or subsequent, rni 
the performance whereof the validity of ^ pardon will de- 
pend; and this by the common law Wmch prerogative is 
daily exerted in the pardon of felons, on condition of being 
coaled to hard labour for a stated time, or of transportaticm 
. to some foreign countryibr life, or for a term of years ; such 
tranqmrtadon or banishment '* Ifoing allowable and warranted 
by the habeas corpus act, 31 Car. II. c.2. $ 14., and both the 
imprisonment and transjfortadon rendered more easy and ef- 
fectual by statutes 8 Geo. III. c.l5.,and 19Geo.III. c.74. (2) 

5« With regard U) the manner of aUawing pardons: we 
may observe 9 that a pardon by act of parliament is more 
402 3 beneficial than by the king’s charter ; for a man is not bound 
to plead it, but the. court must take notice of it*; 

neither can he lose the ben^t of it by his own laches or ne** 
gligence, as he may of the king’s charter of pardon •*. The 
king’s charter of pai^on must be specially pleaded, and that ^ 
at a proper time : for if a man is indicted, and has a pardon 
in his pocket, and afterwards puts himself upon his ^al by 
pleading the general issue, he has waved the benefit of such 
pardon Bui, if a man avails himself thereof, as soon as by 
course of law, he may ; a pardon may either be pleaded upcm 
anaignment, or in arrest of judgment, or in the present stage 
m proceedings, in bar of execution. Antiently, by statute 
IftEdw.lIL c.2. no pardon of felony could be allowed, un- 
less the party found sureties for the good behaviour before, 
the sheriff and coroners of the county (S) But that statute 


Bftr.445. 


* sHawk« P«C. c.37« 

^ ThUispoHatIdti is _ 

4fii ed. ) to hove beea firit as a 

punSsfcupent, by statute 39 Elis. c.4. 



* Post 43# 

k 2 Hawk. P. C. cr.ST. JS9. 

* iWrf. c. 37. §67. 

Salk. 499. 


(2) See ante, p. 371. n. (4). 

(3) And the party at the time of claiming the pardon, produced a wnt 

out 
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is repealed by {he stA^te ^ & SW. & M. e. lS*t iddclii insti^ 
thereof g^ves the judges of the court a disoedooary power 
to bind the^eriminal, pleading such pardon^ to his good be> 
havioui^ lUdi two sureties^ for any term not exceeding seven 
years. 


4. Lastly, the effect of such pardon by the king, is to 
make the offender a new man ; to acquit him of all corporal 
penalties and forfeitures annexed to that of^ce for which he 
obtains his pardon ; and not so much to restore his ftmiter, 
as to give him a new credit and capaci^. But nothing can 
restore or purify the blood when once conrupted, if die par- 
don be not allowed till after attainder, bit the high jmd tran^ 
scendent power oflparlisment. Yet if a person attamted 
receives the king’s pardon, and afterwards hath a son, that 
son may be heir to his &ther, because the father being made 
a new man, "Bight transmit new inheritable blood ; though, 
had he been bom before the pardon, he could never have 
inherited at all (4) 

” See Vol.IL pag. S54* 


out of chaDceryt commonly called a writ of allowance, tesriQ^ii^ that he 
had complied with the statute, in finding sureties, &c. sHawk.P.C 
C« 37* 6» 70# 

(4) That is, if the son so bom after the pardon, has no brother bom 
before the pardon, who survives the father. For if he has, neither can 
inherit; not the elder, because the operadon of the pardon is not ret{o« 
spective; nor the younger, because he has an elder brother living, who ^ 
one time by posrifajlity might have inherited, and that possibility will be 
sufficient to prevent the inheritance of ^e younger brother* | Co# 
Litt#8.a. 



CHAPTER THE THIRTT-SECOHIX 


OF EXECUTION. 


^^I^ERE now remains nothing to speA but exe 0 dion ; 

“the completion of human punishmelE And thiS| in ail 
casesi as well capital as otherwise, must be performed by the 
Ieg(d officer, the sheriff or his deputy : whose warrant for sq 
doing was antiently by precept under the hand and seal of 
the judge, as it is sdll practised in the court of the lord high 
steward, iqmn the execution of a peer* : though, in the court 
of the peers in parliament, it is done by writ from the king 
Afterwards it was established % that, in case of life, the judge 
may command execution to be done without any writ. And 
now the usage is, for the judge to sign tiie calendar, or list of 
all the prisoners’ names, with their separate judgments in the 
wiar^, which is left with the sheriff. As, for a capital fe- 
Iq^, it is written opposite to the prisoner’s name ** let him be 
bulged by the neck f* formerly, m the days of Latin and ab- 
brermtion', per col!* for “ suspendatur per ccHm” And 
this '18 the only warrant that the sheriff has for so material 
an act as taking away the life of another*. It may cer- 
tainly afford matter of speculation, that in dril causes there 
should be such a variety of writs of execution to recover a 
ItrifliUg debt, issued in the king’s name, uid under.the seal of 
404 ] the court, without which the sheriff cannot legally stir one 
st^ i and yd that the execution of a man, the most im- 
' ’*■ portent and terrible task of any, should depend upon a mar- 
^al note. 


* 2 Hal. P.C.409. 
. *'Sae Append. |5/ 

* Knell. L. 47S. 


* Staundf. P.C.ISS. ' 
‘ 6 Mod,S2. 



widiid a tt^Tonient time ; wladb. in the countrjf^ wo left ik 
large. In London, indeed, a more sokmn aad bm 
exactness is used, both as to the warrant oi^eeu^ip^^ the 
tkne #executing thereof : for the recoaifto, t&ee refMCdng to 
the king in person thdibase of the several prisonersi and r^ 
ceiving his royal pleasure, that the law most tidie it’s coarse 
issues his warrant to the dieriffs : dired^g them to do exe- 
cution on the day place assig^d And, i%jll^ooii]rt 
king’s bench, if the prisoner be tned at |^e bar,* ot %oug^* 
there by habeas corpus, a rule is made for ■. hu^executhm ; 
either specifying the time and place *, or leav^^ it to the dis-!. 
e|^9n of the sheriff'’. And, throughout ^ kia^lnB,. 
statute 25 Geo; II. c. 37. it is aiacted, that^ in case of murder, 
tlie judge shall in his sentence direct execution to be per- 
^med on the nex4'j||y but one after sentence passed Bu^ 
ddierwise, the time and place of execution are law no part 
of the judgment has btpi well observed^ dia^it is <ff 
great imporUmce, dil^the punishment should ftiflow the crime 
as early as possible ; that the prospects^ gratificalio|e or ad- 
vantage, which tempts a man to commit the crime, should in- 
staUtiy awake the attendant idea of punishmOut.. Q^y of 
execution serves only to senate thdfe ideaOl and ^n ||k 
eMiecution itself affects tlie minds of the speafatora rather aa 
a terrible sight, than as the neeessalfy conse^aipe ibf tranae. 
gressbn. * M 


Tbb sheriff cannot alter fhe manner of the ex^ption 

substituting on^ileath for anochan without beii^ 

felony himself, as has been formerly said**. It is Jii^ 
by sir Edward Coke” and sir Matthew Hale*’, that ermi die C ] 
i king cannot cdiange the punishment of the law, by alter in g 
’Ihe hangii^ or burning into beheading; thoi^l% when blw 
heading is part of the sentence; the kii^ may rennt die rest. 

And, notwithstanding some examples to the contrary, sir £d« 


^ Sdtt i 4* 

> Su Trialfi VL Sff2. Fost 48. 

** See Append. § a. ^ 

* See page. 202. 

^ So held by the twelve judges, 
Mich, 10 Geo. III. 



“Seepag, 

” 3 Inst. 52. 

° 2Ebi^. P.C 






.that le^m 

4Bpit otJiers have dioag^t^t and wire jiiafy, 
lillt duypraragativ^ being founded in mercy, uid imin^u> 
lipUy ‘^^egHsed the crown, is part of the oominmi kw. 
For, hhherto, in eM|i|| instancy all these exchmiges haH bean 
for more.Biercifol kisMk of death ; and^ow for this may also 
fall within tlm king’s power of granting cmulitional pardons, 
{viz. by remitting a i&vere kind of death, on conditimi that the 

to 8 milde|^) is B matter that may bear con- 
sideratito. *It is ohjprrabl^ tiiat when lord Stafford was exe> 
cuted for popish pkt in the reign of king Charles the 
second, the foen sheriff of London, having received the king’s 
^nnrit foF beheadkg him, petitioned the house of lords fot^ 
command or order from their lordships, how the said judg- 
ment should* be executed ; for, he being prosecuted by im- 
peachment, they entertained a notion (tlhich is said to haitp 
been countenanced by lord Russell) that the king could ndt 
pard<M^any^||lrt of the senteo(^ *■. The lords resolved that 
the scruples^ the sherifis were unneodhary, »and declared, 
that ik^king’s writjijiiight to be obeyed. Disq)poioted of 
nusing a flame in that assembly, they immediately signified* 
to the hopse if commons by on^,of the members, that they 
wi^ not satisffdl as ll the power of the said writ. That 
house took, tww days to consider of it ; and then ' sulleiilfy 
xesdved, that the house was content that the sheriff do execute 
lord Stanbrd,’*" by severing his head from his body [only]. 
It is further related, that when afterwards the same lord Russel 
twas contfonmed for high treason upon indictment, the king, 
while he remitted the ignominious part of j^e sentence, o1^ 
served, *^at his lordship would now find he was possessed 
« M that prerogative, which in the case of lord Stafford he 
" had denied, him One can hardly determine (at this dis- 
ipice from those turbulent times) which most to disapprove O 
the indecent and sanguinary ^1 of the subject, or the cool 
and cruel sarcasm of the sovereign. 




To conclude ; i^ is clear, that if, upon judgment to be 
hailed by the neck till he is dead, the criminal be not 



Mted, the sheriff i^st haag him 

again fhttner hanging was no esceeution of the 

sentence ; e/M^ if a false timdemess a^ere to be indnlged in 
such oaseS) a multitude of collusions might ensue* Nay» even 
while abjurations were in forced such a criminal^ so reviving^ 
was not allowed to take sanctdiky and abjure the realm ; but 
his fleeing to lH^tuary wat held an escape in the officer^. 

And, having thus arrived at the lasf stage of criminal pro* 
ceedings, or execution, the end and4:ompIetion of human 
nishmenti which ^Hfus^the sixth i^d last head to be considered 
under the division of public mrongs^ the fourth and last object 
of the laws of England ; it may aow seem high time to put a 
period to these Commentaries, which, the author is very sen- 
sible, have akeady swelled to too great a length. But he 
cannot dismiss the student, for whose use alone these rudi- 
ments were originally compiled, without endeavouring tci»|||pall 
to his memory some principal outlimi^ilf the legal constitution 
of this country ; by a short historical review of the most con- 
siderable revolutions that have happened in the laws of 
England, from the earliest to the present times. And this 
task he will attempt to discharge, however imperfectly, in the 
next or concluding chapter. 

S Hal. P.C. 412. 2 Hawk. F.C. ^ Fits. Ahr* corona. 93. Finch, 

c. 61. §7. 14 . 467. 

See page 332, 
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chapter the THIRTY-THtRD. 


OP THE RISE, PROGRESS, %nd gradual 
IMPROVEMENTS, of the LAWS of 
ENGLAND. 


j^tlFORE we enter the subject of this chapter, in which 
I propose, by way m supplement to the whole, to attempt 
an historical review of the most remarkable changes and 
alterations, that have happened in the laws of England, I 
must first of all remind the student, that the rise and progress 
of many principal points and doctrines have been already 
pointed out in the course of these Commentaries, under their 
i^pecdve divisions ; these having therefore been particularly 
discussed already, it cannot be expected that 1 should re- 
examine them with any degree of minuteness ; which would 
be a most tedious undertaking. What I therefore at present 
propose, is only to mark out some outlines of an English 
juridical history, by taking a chronological view of the state 
of our laws, and their successive mutations at different periods 
of time. ^ 


The several periods, under which I shall consider the state 
of our legal polity, are the following six : 1. From the earliest 
times to the Norman conquest : 2. From the Norman con- 
quest to the reign of king Edward the first ; 3. From thence 
to the reformation: 4. From the reformation to the res- 
([ 408 ] toration of king Charles the second : 5* From thence to the 
reyplution in 1688: 6. From the revolution to the present 
time. 
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I. And, first, with regard to the antient Britons, the 
aborigines of our island, we have so little handed down to us 
concerning them with any tolerable certainty, that our inquiries 
here must needs be very fruitless and defective. However, 
from Cffisar^s account of the tenets and discipline of the 
antient Druids in Gaul, in whom centered all the learning of 
these western parts, and who were, as he tells us, sent over to 
Britain, (that is, to the island of Mona or Anglesey,) to be 
instructed ; we may collect a few points, which bear a great 
affinity and resemblance to some of the modern doctrines of 
our English law. Particularly the veiy notion itself of an 
oral unwritten law, delivered down from age to age, by 
custom and tradition merely, seems derived from the practice 
of the Druids, who never committed any of their instructions 
to writing : possibly for want of fetters ; since it is remarkable 
that in all the antiquities, unquestionably British, which the 
industry of the .moderns has discovered, there is not in any 
of them the least trace of any character or letter to be found* 

The partible quality also of lands by the custom of gavel- 
kind, which still obtains in many parts' of England, and did 
universally over Wales till the reign of Henry VIII. is un- 
doubtedly of British original. So likewise is the antient 
division of the goods of an intestate between his widow and 
children, or next of kin ; which has since been revived by the 
statute of distributions. And we may also remember an 
instance of a slighter nature mentioned in the present 
volume, where the same custom has continued from Caesar^s 
time to the present ; that of burning a woman guilty of the 
crime of petit treason by killing her husband. ( 1 ) 

The gre^i variety of nations, that successively broke in 
upon and destroyed both the British inhabitants and consti- 
tution, the Romans, the Piets, and after them, the various f 409 ] 
clans Saxons and Danes, must necessarily have caused 
great confusion and uncertainty in d)e laws and antiquities 
of die -kingdom; as they were very soon incorporated and 
blended tbgedier, and therefore we may suppose, mutually 
communicated to each odier their respective Usages % in 

* Hd. HiM. C. L. 62. 


(l) See ante, p.204. n.(S7). 
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regard to the rights of property and the punishment of crimes. 
So that it is morally impossible to trace out with any degree 
of accuracy, uohen the several mutations of the common hw 
were made, or what was die respective original of those several 
customs we at present use, by any chemical resolution of 
them to their first and component principles. We can seldom 
prcHiounce, that this custom was derived from the Britons ; 
that was left behind by the Romans ; this ;was a necessary 
precaution against the Piets; that was introduced by the" 
Saxons ; discontinued by the Danes, but afterwards restored 
by the Normans. 

Wherever this can be done, it is matter of great curiosity, 
and some use ; but this can very rarely be the case ; not only 
from the reason above-mentioned, but also from many others. 
First, from the nature of traditional laws ini general ; which, 
being accommodated to the exigencies of the times, suffer by 
degrees insensible variations in practice^: so that, though 
upon comparison we plainly discern the alteration of the law 
from what it was five hundred years ago, yet it is impossible 
to define the precise period in which that alteration accrued, 
any more than we can discern the changes of the bed of a 
river, which varies it’s shores by continual decreases and 
alluvions. Secondly, this becomes impracticable from the 
antiquity of the kingdom and it’s government : which alone, 
though it had been disturbed by no foreign invasions, would 
make it impossible to search out the original of it’s laws; 
uriffess we had as authentic monuments, thereof, as the Jews 
[ 410 ] had by the hand of Moses<^. Thirdly, this uncertainty of the 
true origin of particular customs must also in part have arisen 
from the means, whereby Christianity was prop^ated among 
our Saxon ancestors in this island; by learned fen^eigners 
r brought over from Rome and other countries, who undoubt- 
edly carried with them many of their own national customs ; 
and probably prevailed upon the state to abrogate such 
usages as were inconsistent with our holy religipn, and to 
introduce many others . that were more confoifeable thereto. 
And this perhaps may have partly been the cause, that we 
find not only some rules of the mosaical, but also of the 


^ Hilt. C.L. 57. 


« Ibid, 59. 
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impei^ial and pontifical laws, blended and adopted into our 
own system. 


A FARTHER Tcason may also be given for the great variety, 
and of course the uncertain original, of our antient established 
customs ; even after the Saxon government was firmly esta- 
blished in this island : viz. the subdivision of the kingdom 
into an heptarchy, consisting of seven independent kingdoms, 
peopled and governed different clans and colonies. (2) 
This must necessarily create an infinite diversity of laws ; even 
though all those colonies, of Jutes, Angles, Anglo-Saxons, 
and the like, originally sprung from the same mother-country, 
the great northern hive ; which poured forth it*s warlike 
progeny, and swarmed all over Europe, in the sixth and 
seventh centuries. ' This multiplicity of laws will necessarily 
be the case in some degree, where any kingdom is cantoned 
out into provincial establishments ; and not under one com- 
mon dispensation of laws, though under the same sovereign 
power. Much more will it happen where seven unconnected 
states are to form their own constitution and superstructure 
of government, though they all begin to build upon the same 
or similar foundations. 

When therefore the West Saxons had swallowed up all 
the rest, and king Alfred succeeded to the monarchy of Eng- 
land, whereof his grandfather Egbert was the founder (S), his 
mighty genius prompted him to undertake a most great and 
necessary work, which he is said to have executedf in as mas- 
terly a manner : no less than to new-model the constitution ; [ 


(S) The argument is equally eliipng, though the term heptarchy is 
proper ; when th^ Saxon kingdoms were settled they were eight in num» 
her, Sussex, Kent, Wessex, East Anglia, Essex, Bemicia, Deira, and 
Mercia ; and though JBernicia, and Deira were soon united, yet at the saiate 
time Essex, Kent, or Sussei^ ceased to be independent kingdoms. Tomer's 
Hist. Anglo. Sax. vol. i. p. 309 . ed. 3 . 

(3) Mr. Turner throws great discredit on the popular story that ^bert 
united all the rival states under his own sws0 and entitled himself king 
of England;, he observes that even to Alfred the monarchy of England 
cannot be Justly attributed, because Danish sovereigns chvided the island 
with him. Athelstan seems more properly th#i«first king of England. 
Hist. Anglo Sax.l. 441 . 
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to rebuild it on a plan that should ^dure for ^[es ; and, out 
of ifs old discordant materials, which were heaped upcm each 
other in a vast and rude irregularity, to form one uniform 
and well coimected whole. This he efiected, by reducing 
the whole kingdom under one regular and gradual subordi- 
nation of government, wherein each man was answerable to 
his immediate superior for his own conduct and that of his 
nearest neighbours : for to him we owe that master-piece of 
judicial polity, the subdivision of l^gland into tithings and 
hundreds, if not into counties; all under the influence and 
administration of one supreme magistrate, the king ; in whom, 
as in a general reservoir, all the executive authority of the law 
was lodged, and from whom justice was dispersed to every 
part of the nation by distinct, yet communicating, ducts and 
channels ; which wise institution has been preserved for near 
a thousand years unchanged, from Alfred’s to the present 
time. He also, like another Theodosius, collected the various 
customs that he found dispersed in the kingdom, and reduced 
and digested them into one uniform system or code of laws, 
in his bom-bec, or liber judicialis* This he compiled for 
the use of the court-baron, hundred, and county-court, the 
court-leet, and sheriff’s tourn; tribunals, which he esta- 
blished, for the trial of all causes civil and criminal, in the 
very districts wherein the complaint arose : all of them sub- 
ject however to be inspected, controlled, and kept within the 
bounds of the universal or common law, by the king’s own 
courts ; which were then itinerant, being kept in the king’s 
palace, and removing with his household in those royal 
progresses, which he continually made from one end of the 
kingdom to the other. (4) 

The Danish invasion and concp^t, which introduced new 
foreign customs, was a severe blow to this noble fabric : but 
a plan so ejHiellently concerted, could never be long thrown 
aside. So that, upon the expulsion of these intruders, the 
English returned to their antient law; retaining, however, 
some few of the customs of their late visitants ; which went 
[ 412 ] tmder the name of iMne-Lage : as the code compiled by 
Alfred was called the West^Saxon^Lage j and the local consti- 
tutions of the antieql kingdom of Mercia, which obtained in 

. ( 4 ) See Vol. 1 . p. 64 . n. (2). Ibid. 1 1 5 . n. ( 1 2), 
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the counties neaf^t to Wales^ and probably id)ou]ided with 
many British customs, were called the Mercen^Lage. And 
these three laws were, about the beginning of the eleventh 
century, in use in diflferint counties of the realm : the pro- 
vincial polity of counties, and their subdivisions, having never 
been altered or discontinued through all the shocks and mu- ^ 
tations of government, from the time of it’s first institution ; 
though the laws and customs therein used, have (as we shall • 
see) often suffered considerable changes* 

s 

For king Edgar, (who, besides his military merit, as 
fdtinder of^be English navy, was also a most excellent civil 
governor,) ob^rving the ill effects of three distinct bodies of 
laws, prevailing at once in separate parts of his dominions, 
projected and begun what his grandson king Edward the 
confessor afterwards completed ; viz. one uniform digest or 
body of laws to be observed throughout the whole kingdom ; 
being probably no more than a revival of king Alfred’s code, 
with some improvements suggested by necessity and experi- 
ence ; ^ticularly the incorporating some of the British or 
rather Mercian customs, and also such of the Danish as were 
reasonable and approved, into the WeU-Sdxon^Lage^ which 
was still the groundwork of the whole. And this appears 
to be the best supported and most plausible conjecture (for 
certainty is not to be expected) of the rise and original of that 
admirable system of maxims and unwritten customs, which 
is now known by the name of the common law, as extending 
it’s authority universaally over all the realm ; and which is 
doubtless of Saxon parentage. (5) 

Among the most remarkable of the Saxon laws we may 
recibn, l.Th^<X)nstitution of parliaments, or rather, general 
assemblies of the principal and wisest men in the nation f 
the voitt^-^gemotei or commune consilium of the-witient Ger- 
mans, which was not yet reduced to the forms and distinc- 
tions of our modem parliament; without whose concurrence [ 413 ] 
however, no new law could be made, or old one altered. 

(S) See Vol.I. p. 64. n.(2). Mr. Turner » disposed to detract much . 
from the general reputation of Edgar; but he admits the excellence of hk 
police, and his active administration of justice. ^ 
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2. The election of their ma^strates by the people ; originally 
even that of their kings> till dear-bought experience evinee^ 
the convenience and necessity of establishing an hereditary 
succession to the crown* But that tU subordinate magis- 
trates, their military officers or heretochs, their sheriffs, their 
jconiscrvators of the peace, their comners, their port-reeves, 
(since changed into mayors and bailiffs,) and even their 
tything-men and borsholdeni at the leet, continued, some till 
the Norman conquest, others for two centuries after, and some 
remain to this day. 3. The descent of the crown, when once 
a royal family was established^upon nearly the same heredi- 
tary principles upon which it nas ever since continilkd; onl^" 
that, perhaps, in case of minority, the next of Idn of full age 
would ascend the throne, as king^^ and not as protector ; 
though, after his death, the crown immediately reverted back 
to the heir. 4. The great paucity of capital punishments 
for the first offence : even the most notorious offenders being 
allowed to commute it for a fine or wargildj or, in default of 
payment, perpetual bondage ; to whkh our benefit of clergy 
has now in some measure succeeded. (6) 5. The PbUbI ence 

of i|srtain customs, as heriots and military services in pro- 
pcnwm to every man’s land, which much resembled the feodal 
constitution ; but yet were exempt from all it’s rigorous hard- 
ships : and which may be well enough accounted for, by 
supposing them to be brought from the continent by the first 
Saxon invaders, in the primitive moderation and simplicity of 
the feodal law : before it got into the hands of the Norman 
jurists, who extracted the most slavish doctrines and oppres- 
sive consequences out of what was originally intended as a 


(6) Ndther this mildness of the Anglo-Saxon laws, the princi|j|| of 
the seems to have extended to the case of the/^from the tim of 
AtfaelstaD, larceny to the value of twelve>pence was capital, and veiy severe 
punishments were inflicted still earlier for smaller offences. The were was 
the legal value of aman^s li^ which varied according to his rank ; and if human 
life was thus made to vaxy in value, it is no wonder that personal estimation 
should vary in the same way $ thus the oath of a twelf-hyndsnan was equal 
to the oaths of six ceorls. Besides the were, which was in some sort the 
legid protecthm of a man’s life, there was a protection afforded to the 
security and peace of his house, called the mund ; and this/ like the were, 
varied in amount with the rank of the party. Turner, Anglo^ax. Book vi. 
App.3. ch. 
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law of liberty. 9^ That thdr estates were liablife to foi 
for treason* but that the doctrine'^f escheats and corrupdd 
blood for felony, or^gpy otlter cause, was utterly ‘^unknoi 
amongst them. 7. The descent of their' lands fo all the males 
equally, without any right of prim<^eniture ; a custom, which 
obtained among the Britons, was agreeable to the Rdttanjaw, 
and continued among the Saxons till the Norman conquest: 
though really, inconvenient, and more especially destructive 
to antient families ; which are in monarchies necessary to be 
supported, in order to form and keep up a nobility, or inter- 
mediate state between the prince and the common people/ 
8. The courts of justice consisted princf|)ally of the ; counlgr 
courts, and in cases of weight m nicety the king^s court held 
before himself in person, at the time of his parliaments ; which 
were usually bolden in different places, according as he kefit 
the three great festivals of Christmas, eastfr, and Whitsuntide* 
An institution which was adopted by king Alonso VII. of Cas- 
tile, about a century after the conquest: who at liie same; 
three great feasts was wont to assemble his nobility and^j^lH^ 
lates in his court ; who there heard and decided all control 
versies, and then, having received his instructiotis,^ departed 
home **• These county courts however differed from the 
modem ones, in that the ecclesiastical and civil jurisdiction 
were blended together, the bishop and the ealdorman i|r 
she|^ sitting in the same county court ; and also that the"' 
decisions and proceedings therein write much more simple 
and unembprrassed : an advantage which will always attend 
the infancy of any laws, hut wear off as they gradually ad- 
vance to amiquity* 9. Trials, among a people who had a 
very strong tincture of superstition, were permitted to be by 
ordeal^ by the corsned or morsel of execration, or by *(oag€t' of 
Iww with compurgators, if the party chose it; butfreqpmtly 
they weiae also hy jury : for, whether or no their jdiries con- 
abted precisely of twelve men, or were bound to a strict 
unanimity ; yet the general constitution of this admirable 
criterion of truth, and most important guardian both of pubi|. 
lie and private liberty, w^pre to our Saxop ancestors* llius 
8too(^.the geierat frame of our polity at the time of the 


c 


^ Mod. Uo. Hist. XX. 1 14% 




}L This remarkable event wrought as great an alteradon 
in our laws, as it did in our antient line of kings : and though 
the alterilion of the former was effected rather by the consent 
[^415 ] pe<^J% than any right of conquest, yet that consent 

seems to have been partly extorted by fear, and partly given 
without any appp^ension of the consequences which after- 
warda^ensued. 


I , Among the first of these alterations we may reckon the 
separation of the ecclesiastical courts fi^om the civil : effected 
in order to ingratiate the new king with the popish clergy, 
who for some before had been endeavouring all over Europe 
to exejnpt Ifaemsehies fi'om the secular power; and whose 
demands the conqueror, like a politic prince, thought it pni^ 
dent to comply with, by reason that their reputed sanctity 
had a great influence over the minds of the people; and 
bbemise all the little learning of the times was engrossed into 
their hands, which made them necessary men, and by all 
means to be gained over to his interests. And this was the 
more easily effected, because the disposal of all the episcopal 
sees being then in the breast of the king, he had taken care 
to fill them with Italian and Norman prelates. (7) ^ 

Another violent alteration of the English ^pmstitution 
consisted in the depopulation of whole countries, for the pur- 
poses of the king’s royal diversion ; and subjecting both them 
and all the antient forests of the kingdom, to the unreason- 
able severities of forest laws imported from the continent, 
whmpl^y the slaughter of a beast was made almost as penal 
as the deddi of a man. In the Saxon times, though ^o man 
was allowed to kill or chase the king’s deer, yet he might 
start any game, pursue, and kill it, upon his own estate. But 
tim rigour of these new constitutions vested the sole property 
of all the game in {kigland in the ;J|wg alone ; and no man 
was entitled to disturb any fowl of the air, oi^ amy beast of 


(7). See ante, p. 105. n.(l). 
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the field, of such kinds as|pere specially rested for the 
royal amusement of the sovereign, without express licence 
from the king by a grant of a chase or iree-warren : and those 
franchises were granted as much with a view to preserve the 
breed' of animals as to indulge the suli^ect. * From a similar 
principle to which, though the forest-laws are now mitigated, 
and by degrees grown entirely obsolete, yet from this root [ 416 ] 
has spruhg a bastaitfslip, known by the name of the game? 
law, now arrived to and wantoning in it’s highest vigour : 
both founded upon the same unreasonable notions of permanent 
property in wild creatures ; and both p|Qductive of the same 
tyranny to the commons ; but^ith this difference, that the 
forest- laws established only one mighty hunter throughout the . 
land, the game-laws have raised a Mttle Nimrod in every 
manor. And in one respect the antient law was much^less 
unreasonable than the modern : for the king’s grantee of a 
chase or free-warren might kill game in every part of his 
franchise; but now, though a freeholder of less than 100/. 
a^year is forbidden to kill a partridge upon his own estate, yet 
nobody else (not even the lord of the manor, unless he hath 
a grant of free-warren) can do it without committing a tres- 
pass, and subjecting himself to an action. (8) 

^ S. A THiED alteration in the English laws was by narrow- 
ing the remedial influence of the county courts, the great 
seats of Saxon justice, and extending the original jurisdiction 
of the king’s justiciars to all kinds of causes, arising in alj. 
parts of the kingdom. To this end the avia regisy with all 
its multifarious authority, was erected ; and a capital justi- 
ciary appointed, with powers so large and boundless, that he 
became at length a tyrant to the people, and formidable to the 
crown itself. The constitution of this court, and the judges 
themselves who presided there, were fetched from the duchy 
of Normandy ; and the consequence natqrally was, the or- 
daining that all proceedings in the kinjh ^courts should he 


"^(8) 'Vttttever hardship there in this, if there be any. it is in no 
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aurmd oii inliie Norma% insteiMlpf the English language. (9) 
A provision the more necessary^ because none of his Norman 
justiciars understood English; but as evident a badge of 
slavery as ever was imposed upon a conquered people. TTiis 
lasted till king Edward the third obtained a double victory, 
over the armies of France in their own country, and their 
language in our courts here at home. But there was one 
mischief too deeply rooted thereby, andUhich this caution of 
kh^ £ldward came too late to eradicate. Instead of the plain 
and easy method of determining suits in the county courts, 
the chicanes and subt^ies of Norman jurisprudence had taken 
possession of the king’s cour|ls to which every cause of con- 
sequence was drawn. Indeed that age, and those immediately 
succeeding it, were the aera of refinement and subtilty . There 
is m active principle in the human soul, that will ever be 
exerting it’s faculties to^the utmost stretch, in whatever 
employment, by the accidents of time and place, the gener^ 
plan of education, or the customs and manners of the age and 
country, it may happen to find itself engaged. The northeim 
conquerors of Europe were then emerging from the grossest 
ignorance in pomt of literature ; and those who had leisure 
to cultivate it’s progress, Were such only as were clpistered in 
monasteries, the rest being all soldiers or peasants. And, 
unfortunately, the first rudiments of science which they inll 
bibed were those of Aristotle’s philosophy, conveyed through 
the medium of his Arabian commentators; which were 
brought from the east by the Saracens into Palestine and 
Spain, and translated into barbarous Latin. So that, though 
the Tttalerials upon which they were naturally employed, in 
the infancy of a rising state, were those of the noblest kind ; 
the establishment of religion, and the regulations of civil 
polity I yet having only such tools to work with, their execu- 
tion was trifling and flimsy. Both the divinity and the law wf 
those times were tl^efore frittered into logical distinctions, 
and drawn out i^^sBrnetaphysical subdities, with a skill most 
amazmgly artificlftl : but which serves no other purpose, than 


author^ which I have omitted to notice at Vol. 111. p< 917. 
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to shew the vast powers of the human however/ 

vainly or preposterously employed. Hence law in particuiar, 
which (being intended for universal reception) ought to be 
a plain rule of action, became a science of the greatest intr^ 
cacy; especially when blended ,with the new refinements 
engrafted upon feodal property : which refinements were from 
time to time gradually introduced by the Norman practition- 
ers, with a view to supersede (as they did in great measure) 
the more homely, but more intelligible, maxims of distribu- 
tive justice among the Saxons. And, to say the truths these ^ 
schotoic reformers have transmitted their dialect and finesses [ 418 ] 
to posterity, so interwoven in the body of our legal polity, 
that they cannot now He taken out without a manifest injury 
to the substance. Silfcte after statute has in later times been 
made, to pare off these troublesome excrescences, and restore 
the common law to it’s pristine simplicity and vigour ; and 
the endeavour has greatly succeeded : but still the scars are 
deep and visible ; and the liberality of our modem courts of 
justice is frequently obliged to have recourse to unaccountable 
fictions and circuities, in order to recover that equitable and 
substantial justice, which for a long time was totally buried 
under the narrow rules and fanciful niceties of metaphysical 
and Norman jurisprudence. 

4. A FOURTH innovation was the introduction of the trial 

by combat, for the decision of all civil and criminal questions 
of fact in the last resort. This was the immemorial practice 
of all the northern nations; but first reduced to regular 
and stated forms among the Burgundi, about the close of the 
fifth century: and from them it passed to other nations, par- 
ticularly the Franks and the Normans; which last had the 
honour to establish it here, though clearly an unchristian, as 
well as most uncertain, method of trial. But it was a suffi- 
cient recommendation of it to the conqueror and his warlike 
countrymen, that it was the usage of their native duchy of 
Normandy. , n ^ 

5. But the last and most important alteration, botU in our 
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fraits sod appendages; aids, reliefs, primer seisins, ward- 
ships, marriages, escliaats, and fines for alienation; the 
genuine consequences of the maxim then adopted, that all 
the lands in i&igland were derived from, and holden, medi- 
ately or immediately, of th% crown. 

V- 

The nation at this period seems to have groaned under as 
absolute a slavery, as was in the power of a warlike, an ambi- 
C 419 ] tious, and a politic prince to create. The consciences of men 
were ^enslaved by sour ecclesiastics, devoted to a foreign 
power, and unconnected with the civil state under which they 
* lived ; who now imported from Rome for the first time the 

whole Jkrrago of superstitious novelties, which had been 
engendered by the blindness and cdilliption of the times, 
between the first mission of Augustine the monk, and the 
Norman conquest; such as transubstantiation, purgatory, 
communion in one kind, and the worship of saints and images ; 
not forgetting the universal supfemacy and dogmatical infal- 
libility of the holy see. The laws, too, as well as the prayers, 
were administered in an unknawn tongue. The antient trial 
by jury gave way to the impious decision by battel. The 
forest-laws totally restrained all rural pleasures and manly 
recreations. And in cities and towns the case was no better ; 
all company being obliged to disperse, and fire and candle to 
be extinguished, by eight at night, at the sound of the melan- 
choly curjiu. The ultimate property of all lands, and a 
considerable share of the present profits, were vested in the 
king, %r by him granted out to his Norman favourites ; who, 
by a gradual progression of slavery, were absolute vassals to 
the crown, and as absolute tyrants to the commons. Un- 
heard of forfeitures, talliages, aids, and fines, were arbitrarily 
extracted from the pillaged landholders, in pursuance of the 
system of tenure. And, to crown all, as a consequence 
of>the tenure by kn%ht-service, the king had always ready at 
his command an army of sixty thousand knights or mili^s ; 
^ who ware bound, upon pain of confiscating their estates, to 
attend him in time of invasion, or to quell any domestic insur- 
rection * Trade, or foreign merchandise, such as it then 
was, was carried on by the Jews and Liombards, and the 
ilame of an EngUsb fleet, which king Edgar had resh 
io formidable, w^ utterly unknown to Europe : the 
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nation con8istii^ii<>4rbolly of the clergy* whoe^’ore ^so tiiK 
lawyer^ the barons, or great lords of the land; the kqighte, 
or soldiery, who were the subordinate landholdeiH; and the 
burners, or inferior tradesmen, who from tiiriip ins^ 




happily retained^ in their socage and burgajg^ tenure, 
some points of the&^Wantient freedom. All the rest were vil- [ 4S0 ] 
leins or bondmen. (10) 


From so complete and welln^oncerted a scheme of servili||j|| 
it has been the work of gene1*ations for our ance^rs, lo 
redeem themsekes and their posterity into that state of liberty 
which we now enjoy : and which therefore is not to be looked 
^pon as consisting of mere encroachments on the ct^wn, 
infringements on the prerogative, as some slavish and nar- 
row-minded writers in the last century endeavoured to main- 
tain : but as, in gaperal, a gradual restoration of that antient 
constitution, i||rhereof our Saxon forefathers had been unjustly 
deprived, partly by the policy, and partly by Ae force of tho 
Norman. IJpw that restoration has, in a long series of years, 
*been step by step effected, I now proved to ii 

William ftuFUS proceeded on his father^s plan, and in 
some points extended it; particularly with regard to the fo|^t- 
^laws. But his brother and successori Henry the first, found 
it expedient, when first he ORnie to the crown, to ingratiatp 
himself with the people ; by restoring (as our mo|4dsh histo- 
rians tell us) the laws of king Edward the confessor. Thi 
ground whereof is this : that by charter be. gave ^ the greft 
grievances of inarriage, ward, and^relief, the ben^cial pecu- 
niary fruiU of l^is feodal tenures : but reserved the tenures 


(10) Though the result of the Norman congest may, in process of time, 
have been very nearly what is here described, jit it may be questioiSfel 
whether the whole change is correctly attributed to William the First, 
it is clear that he made the laws of the Confessor the foundation of bis 
own code : he enjoji|p obedience to them generally, with thosajjdditfcmg 
which he had thought expedient ; the general form and divisi^ of the 
municipal government remained unaltered; and wlien the state of smitude 
to which he reduced the country is dwelt upon, it should not be forgotten, 
that he facilitated, by fornid provisions, the restoration to freedom of that 
pm of the population, who were legal slaves. See Us Laws inUtlttLins, 
and Turner’s History of England, 



ibenildves, Ibp the same military purpcM^I’ that his father 
iHNiijuced liietB. He also abolished the atrfeu * ; foi|though 
H is mentKmed in our laMvs a full century i^erwards yet it 
is nather ^^ken of as a known time of night (so denominated 
from that abrogated usage) than as a still subsisting cq|tom« 
Tliere is extant a code of laws in his dltne, consisting partly 
of those of the Confessor, but witli great additions and alter- 
ations of his own; afid chiefly calculated for the regulation 
the county courts. It coi^tains some dire<^ons as to crimes 
and dieiv, punishments (thatl!if theft being made capital in his 
reign), and a few things relating to estates, particularly as to 
the descent of lands : which being by the Saxon laws equally 
iia all tHk sons, by the feodal or Norman to the eldest onlS|. 
king Henry bere moderated the difference ; directing the 
eldest son to have only the principal estate, “ primwn pati'is 
“ feudtm^' the rest of his estates, if ||| . had any others, 
being equally divided among them all. On the other hand, 
ke gave up le the clergy the free elet^n of bishops and 
mitred abbots : reserving hotiiever these elmgns of patronage, 
conge Haiire^ custody^^of the temporalties when vacant, and 
homage upon their restitution. (11) He lastly united again 
for a tiitmttbe civil and ecclesiastical courts, which union was 
so<|p dis^ved by his Norman clergy : and upon that final 
dissolution, the cognizance of testamentary causes seems tp 
liave been first given to the ecclesiastical court. The rest 


remained l|» in his father’s time ; from whence we may easily 
l^ceive how far short this was of a thorough restitution of 

i|uig Edw^d’s, or the Saxon lav^. 

' * ^ » 


The usurper Stephen, as the manner of usurpers is, pro- 
mised much at liis accession, especially with regard to redress- 
ing the grievances of die forest-laws, but performed no great 
either in that or in any other point. It is from his^ 
re^, however, that we are to date the introduction of the 
Roman civil and <!anon laws into this realm ; and at the a ftme 
tilde imported the doctrine of appealii ^ the court of 
Rome, as a branch ^pf the canon law. 
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By the time of king Henry the second, if not earlier, the 
charter of Henry the first seems to have been forgotten : for 
we find the claim of marriage, ward, and relief, then flou- 
rishing in full vigour. The right of primogeniture . seems 
also to have tacitly revived, being found more convenient for 
the public than the parcelling estates into a multitude of 
minute subdivisions. However, in this prince’s reign much 
was done to methodize the laws, and reduce them> into a 
regular order ; as appears from that excellent treatise of Glan- 
vil ; which, though some of it be now antiquated and altered, 
yet, when compared with the code of Henry the first, 
carries a manifest superiority *. Throughout his reign also C 
was continued the important struggle, which we have had 
occasion so often to mention, between the laws of England 
and Rome ; the former supported by the strength of the tem- 
poral nobility, when endeavoured to be supplanted in favour 
of the latter by the popisR clergy. Which dispute was kept 
on foot till the reign of Edward the first : when the laws 6f 
England, under the new discipline introduced by that skilful 
commmider, obtained a complete and permanent victory. In 
the present reign of Henry the second, there are four things 
which peculiarly merit the attention of a' legal antiquarian : 

1. The constitutions of the parliament at ClarendcHi, 

1164,. whereby the king checked the power of the pope and 
his clergy, and greatly narrowed . the total exemption they 
claimed from the secular jurisdiction: though his farther pro- 
gress was unhappily stopped, by the fatal event of tiie disputes 
between him and archbishop Becket. 2. The institution of 
the office of justices in eyre, in itinere ; the king having 
divided the kingdom into six circuits (a little different from the 
present), and commissioned these new created judges to ad- 
minister justice, and try writs of assise in the several counties^,. 
These remedies are said to have been then first invented ; 
before which all causes were usually terminated in the county 
courts, according to the Saxon custom ; or before the 
justiciaries in the atda regis^ in pursuance of the Normaa 
regulations. The latter of which tribimals, travelling about 
with the king’s person, occasioned intolerable expense and 
delay to the suitors ; and the former, however proper for 

B HaL Hist. C.L. 138. 
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little debts and minute actions^ where even injustice is better 
than proscrastinatioU) were now become liable to too much 
ignorance of the law^ and too much partiality as tp facts, to 
determine matters of considerable moment. 3. The intro-^ 
duction and establishment of the grand assise, or trial by a 
special kind of jury in a writ of right, at the option of the 
tenant or defendant, instead of the barbarous and Norman 
trial by battel. 4. To this time must also be referred the 
introduction of escuage, "or pecuniary commutation for per- 
[ 423 ] sonal military service; which in process of time was the 
parent of the antient subsidies granted to the crpwn by parlia- 
ment^ and the .land-tax of later times. 

Richard the first, a brave and magnanimous prince, was 
a sportsman as well as a soldier; and therefore enforced the 
forest-laws with some rigour ; which occasioned many dis- 
contents among his people : though (according to Matthew 
Paris) he repealed .die penalties of castration, loss of eyes, 
and cutting oif the hands and feet, before inflicted on such as 
transgressed in hunting ; probably finding that dieir severity 
prevented prosecutions. He also, when abroad, composed a 
body of naval laws at the isle of Oleron, which are still -extant, 
and of high authority ; for in his time we began again to dis- 
cover, that (as jan island) we were naturally a maritime power. 
But with regard to civil proceedings, we find nothing very 
remarkable in this reign, except a few regulations regarding 
the Jews, apd the justices in eyre : the king’s thoughts being 
chiefly taken up by the knight errantry of a croisade against 
the &raceps in the holy land. 

In king John’s time, and that of his son Henry the third, 
the rigours of the feodal tenures and the forest-laws were so 
• warmly kept up, that they occasioned many insurrections of 
the barons or principal feudatories; which at last bad this 
efiect^ that first king John, and afterwards his son, consented 
to the two &mous charters of £)nglish liberties, magaa carta^ 
and earta de foreda. Of these the latter was well palpulated 
to redress many grievances, and encroachments of the crown, 
in the exertion of forest^law : and the former confirmed many 
liberties of the church, and redressed many grievances 
incident to feodal tenures, of no small moment at the time ; 
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though now, unles^s considered attentively and with this re?- 
trospect, they seem but of trifling concern, besides 

these ieodal provisions, care was also taken therein to protect 
the subject against other oppressions, then frequently arising 
from unreasonable amercements, from illegal distresses, or 
other process for debts or services due to the crown, and froip [ 424 ] 
the tyrannical abuse of the prerogative of purveyance and 
pre-emption* It fixed the forfeiture of lands for felony in 
the same manner as it still remains ; prohibited for the future 
the grants of exclusive fisheries; and the erection of ne^ 
bridges so as to oppress the neighbourhood. With respect 
to private rights : it established the testamentary power pf 
the sul^ect over part of his personal estate, the rest being dii^ 
tributed among his wife and children; it laid down the law, of 
dower, as it hath continued ever since ; and prohibited the 
appeals of women, unless for the death of their husbands. 

In matters of public police and national concern : it enjoined 
an uniformity of weights and measures ; gave new encou- 
ragements to commerce, by the protection of merchant stran- 
gers ; and forbad the alienation of lands in mortmain. With 
regard to the administration of justice : besides prohibiting 
all denials or delays of it, it fixed the court of common pleas 
at Westminster, that the suitors might no longer be harassed 
with following the king’s person in all his progresses ; and at 
the same time brought the ti'ial of issues home to the very 
doors of the freeholders, by directing assises to be taken 
in the proper counties, and establishing annual circuits ; it 
also corrected some abuses then incident to the trials by 
wager of law and of battel ; directing the regular awarding 
of inquest for life or member 5 prohibited the king’s inferior 
ministers from holding pleas of the crown, or trying any 
criminal charge, whereby many forfeitures might otherwise 
have unjustly accrued to the exchequer : and regulated the 
time and place of holding the inferior tribunals of justice, 
the couQty-court, sheriff’s tourn, arid coprt-leet It confirmed 
and established the liberties of the city of London, and all 
other cities, boroughs,^ towns, and ports of the kingdom. 

And, lastly, (which alone would have merited the title ^at it 
of ih^ great charter,) it protected eyery individual of 
the nation in the firee enjoyment of bis life, bis lib^v^, and 
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his property, unless declared to be forfeited by the judgment 
of his peers, or the law of the land, (11) 

[ 42S ] However, by means of these struggles, the pope in the 
reign of king John gained a still gi'eater ascendant here, than 
he ever had before enjoyed; which continued through the 
long reign of his son Henry the third : in the beginning of 
whose time the old Saxon trial by ordeal was also totally 
abolished. And we may by this time perceive, in Bracton's 
treatise, a still farther improvement in the method and regu- 
larity of the common law, especially in the point of plead- 
ings Nor must it be forgotten, that the first traces which 
remain of the separation of the greater barons from the less, 
in the constitution of parliaments, are found in the great 
charter of king John ; though omitted in that of Henry III. : 
and that, towards the end of the latter of these reigns, we 
find the first record of any writ for summoning knights, citi- 
zens, and burgesses to parliament. And here we conclude 
the second period of our English legal history. 


HI. The third commences with the reign of Edward the 
first, who hath justly been styled our English Justinian, For 
in his time the law did receive so sudden a perfection, tliat 
sir Matthew Hale does not scruple to affirm *, that more was 
dpne in the first thirteen years of his reign to settle and esta- 
blish the distributive justice of the kingdom, than in all the 
ages since that time put together. 

It would be endless to enumerate all the particulars of these 
regulations; but the principal may be reduced under the 
following general heads. 1. He established, confirmed, and 
settled, the great charter and charter of forests. 2. He gave 
a mortal .wound to the encroachments of the pope and his 
clergy, by limiting and establishing the bounds of ecctesias- 
tical jurisdiction:: and by obliging the ordinary, to whom all 

b Hal. Hiat. C. L. 15S. ^ Jbid, 158, 


(11) I refer the reader to Mr. Hallem’s excoUent jemarkg on the general 
of .Magna Charta, 
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the goods of intestates at that time belonged, to discharge 
the debts of the deceased. 3. He defined the limits of the 
several temporal courts of the highest jurisdiction, those of 
the king’s bench, common pleas, and exchequer ; so as they 
might not interfere with each other’s proper business : to do [ 426 3 
which they must now have recourse ta a fiction, very neces- 
sary and beneficial in the present enlarged state of property. 

4. He settled the boundaries of the inferior courts in coimties, 
hundreds, and manors; confining, them to causes of no 
great amount, according to their primitive institution ; though 
of considerably greater, than by the alteration of the value of 
money they are now permitted to determine. 5. He secured 
the property of the subject, by abolishing all arbitrary taxes 
and talliages, levied without consent of the national council. 

6. He guarded the common justice of the kingdom from 
abuses, by giving up the royal prerogative of sending man- 
dates to interfere in private causes. 7. He settled the form, 
solemnities, and effect, of fines levied in the court of com- 
mon pleas : though the thing itself was of Saxon original. 

8. He first established a repository for the public records of 
the kingdom ; few of which are antienter than the reign of 
his father, and those were by him collected. 9. He improved 
upon the laws of king Alfred, by that great and orderly 
method of watch and ward, for preserving the public peace 
and -preventing robberies, established by the statute of 
Winchester. 10. He settled and reformed many abuses 
incident to tenures, and removed some restraints on the 
alienation of landed property^ by the statute of quia emptores^ 

11. He instituted a speedier way for the recovery of debts, 
by granting execution, not only upon goods and chattels, but 
also upon lands, by writ of elegit ; which was of signal be- 
nefit to a trading people : and upon the same commercial 
ideas, be also allowed the charging of lands in a statute mer- 
chant, to pay debts contracted in trade, contrary to all feodal 
principles. 12. He effectually provided for the recovery of 
advowsons, as temporal rights; in which, befoje, the law 
was extremely deficient. 13. He also ^ectually closed the 
great gulph, in which all the landed property of the kingdom 
was in danger of being swallowed, by his reiteraited i^utea 
of mortmain; most admirably adapted to meet the frauds, 
that bad then been devised, though afterwards contrived to 

1 I 3 
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eviuled by the invention of uses* 14. He established a*new 
limi^on of property by the creation of estaies-taU ; conr 
ceming the good policy of which, modem times liave, however, 
entertained a very different opinion. 15. He reduced all 
Wales to the subjection, not only of the crown, but in great 
measure of the laws, of England (which was thoroughly com- 
pleted in the reign of Henry the eighth) ; and seems to. have 
entertained a design of doing the like by Scotland, so as to 
have formed an entire and complete union of the island of 
Great Britain. 

I MIGHT continue this catalogue much farther — but upon 
the whoJe we may observe, that the very scheme and model 
of the administration of common justice between party and, 
party, was entirely settled by this king ^ : and has continued 
nearly the same, in all succeeding ages, to this day, abating 
some few alterations, which the humour or necessity of sub- 
sequent times hath occasioned. The forms of writs, by which 
actions are commenced, w^ere perfected in his reign, and 
established as models for posterity. The pleadings, conse- 
quent upon the writs, were then short, nei^vous, and per- 
spicuous; not intricate, verbose, and formal. The legal 
treatises, written in his time, as Britton, Fleta, Hengham, 
and the rest, are, for the most part, law at this day ; or at 
least were so, till the alteration of tenures took place. And,, 
to conclude, it is from this period, from the exact observation 
of magm carta^ rather than from it’s making or renewal^ in 
the days, of his grandfather and father, that the liberty of 
Englishmen began again to rear it’s head ; though the weight 
of the military tenures hung heavy upon it for many ages 
after. 

I 

1 CANNOT give a better proof of tJie excellence of his con- 
stitutions, than that from his time to that of Henry the eighth 
ithere hf^pened very lew, and those not very considerable, 
alterations in the legal ^rm of proceedings. As to matter 
of substance ; the old -Gothic powers of electing the principal 
subordinate magistrates, the sheriff, aiid conservators of 
] the peace, were tak^ from the peoj^e in the reigns of £k}4 
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ward I L and Edward III. ; and justices of the peace were, 
established instead of the latter. In the reign also of Edward 
the third the parliament is supposed most probably to have 
assumed it’s present form ; by a separation of the commons 
from the lords. (12) The statute for defining and ascertain- 
ing treasons was one of the first productions of this new- 
modelled assembly ; and the translation of the law proceedings 
from French into Latin another. Much also was done, under 
the auspices of this magnanimous prince, for establishing our 
domestic manufactures ; by prohibiting the exportation of 
English wool, and the importation or wear of foreign cloth or 
furs ; and by encouraging cloth-workers from other countries 
to settle here. Nor was the legislature inattentive to many 
other branches of commerce, or indeed to commerce in 
general : for, in particular, it enlarged the credit of the mer- 
chant, by introducing the statute stapler whereby he might 
the more readily pledge his lands for the security of his mer- 
cantile debts. And, as personal property now grew by the 
extension of trade, to be much more considerable than for- 
nierly, care was taken, in case of intestacies, to appoint 
administrators particularly nominated by the law, to distribute 
that personal property among the creditors and kindred of 


(12) Mr. Hallam places this event eariier; in the 11th E. 1. the Com- 
mons sate at Acton Burnell, while the Lords were sitting at Shrewsbury : 
and a division of the houses may be traced with more or less clearness from 
the Parliamentary Rolls in the 8th, 9th, and 19th years of Ed. 2^ and the 
1 Ed. 5. Mr. Hailam indeed argues that it is highly improbable that the 
two houses ever intermingled in voting, because their respective money 
grants almost uniformly varied in amount, and because it cannot be con- 
ceived that the lords would have sudered the commons, who were numeri- 
cally a large majority, to have interfered, and thereby acquired an over- 
powering influence, in their deliberations. When, however, the insignificance 
of the Commons, in the infancy, of their assembling, is considered, the force 
of this latter argument is much weakened ; their numerical majority would 
have been of little account in the eyes of the peers. It is probable, indeed^ 
that in the beginning, the general buuness of the commons was to petition 
for alterations of the law, and to grant their money in these two depart- 
ments we may suppose that they were allowed to come to their own 
resolutions by themselves, and did not interfere with the. lords in theirs f 
in measures of general government their office perhaps was rather to assent 
to the resolves of the king and lords than to deliberate as a distinct body. 
See Hailam. Midd. Ages, ch. viii. p- 3. 
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the deceased} which before had been usually applied, by the 
ofiicers of the ordinary, to uses then denominated pious. 
The statutes also of praemunire^ for effectually depressing the 
civil power of the pope, were the work of this and the sub- 
sequent reign. And the establishment of a laborious parochial 
clergy, by the endowment of vicarages out of the overgixDwn 
possessions of the monasteries, added lustre to tlie close of the 
fourteenth century ; though the seeds of the general reform- 
£^n, which were thereby first sown in the kingdom, were 
almost overwhelmed by the spirit of persecution, introduced 
into the laws of the land by the influence of the regular clergy. 

* • ^ 

From this time to that of Henry the seventh, the civil wars 
and disputed titles to the crown gave no leisure for farther 
[ 429 3 juridical improvement ; nam silait leges intey' armaJ ^ — And 
yet it is to these very disputes that we owe the happy loss of 
all the dominions of the crown on the continent of France ; 
which turned the minds of our subsequent princes entirely to 
domestic concerns. To these likewise we owe the method of 
barring entails by the fiction of common recoveries s invented 
originally by the clergy, to evade the statutes of mortmain, 
but introduced under Edward the fourth, for the purpose of 
unfettering estates, and making them more liable to forfeiture : 
while, on the other hand, the owners endeavoured to protect 
them by the universal establishment of fiscsy another of the 
clerical inventions. (13) 

In the reign of king Henry the seventh, his ministers (not 
to say the king himself) were more industrious in hunting 
out prosecutions upon old. and forgotten penal laws, in order 
to extort money from the subject, than in framing any new 
beneficial regulations. For the distinguishing character of 
this reign was that of amassing treasure in the king’s coffers, 
by eveiy means that could be devised: and almost every 
alteration in the laws, however salutary or otherwise in their 


la 'fhfe rdgn of H.6. many useful statutes passed relative to legal 
ted Judicial proceedings, the conduct of sheriffs and their officers, the qua- 
Miffcittion ‘of jurors, and their punishment for corrupt verdicts. In this 
reign also the right of peeresses to a trial by peers was ascertained. 
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future consequences, had this and this only for their great and 
immediate object. To this end the court of star-chamber was 
new-modelled, and arm6d with powers, the most dangerous 
and unconstitutional, over the persons and properties of die 
subject. Informations were allowed to be received, in lieu 
of indictments, at the assises and sessions of the peace, in 
order to multiply fines and pecuniary penalties. The statute 
of fines for landed property was craftily and covertly con- 
trived, to facilitate the destruction of entails, and make the 
owners of real estates more capable to forfeit as well as to 
aliene. The benefit of clergy (which so often intervened to 
stop attainders and save the inheritance) was now allowed 
only once to lay offenders who only could have inheritances 
to lose. A writ of capias was permitted in all actions on the 
case, and the defendant might in consequence* be outlawed ; 
because upon such outlawry his goods became the property 
of the crown. In short, there is hardly a statute in this reign, 
introductive of a new law or modifying the old, but what [ 430 ] 
either directly or obliquely tended to the emolument of the 
exchequer. 

IV. This brings us to the fourth period of onr legal his- 
tory, viz. the reformation of religion, under Henry the' eighth, 
and his. children ; which opens an entirely new scene in eccle- 
siastical matters ; the usurped power of the pope being now 
for ever routed and destroyed, all his connections with this 
island cut off, the crown restored to it’s supremacy over spi- 
ritual men and causes, and the patronage of bishoprics being 
once more indisputably vested in the king. And, had the 
spiritual courts been at this time re-united to the civil, we 
should have seen the old Saxon constitution with regard to 
ecclesiastical polity completely restored. 

With regard also to our civil polity, the statute of wills, 
and the statute of uses (both passed in the reign of this • 
prince), made a great alteration as to property : the former, 
by allowing the devise of real estates by wiU, which before 
was in general forbidden; the latter, by endeavoitring to 
destroy the intricate nicety of tises^ though the narrowness and 
pedantry of the courts of common law prevented this statute 
from having it’s full beneficial effect. And thence the courts of 
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equity assumed a jurisdicticMi, dictated by common justice and 
Common sense: which however arbitrarily exercised or pro- 
ductive of jealousies in it’s infancy, haos at length been matured 
into a most elegant system of rational jurisprudence; the 
principles of which (notwithstanding they may differ in forms) 
are now equally adopted by the courts of both law and equity. 
From the statute of uses, and another statute of the same 
antiquity (which protected estates for years from being de- 
stroyed by the reversioner), a remarkable alteration look place 
in the mode of conveyancing : the antient assurance by feoff> 
ment and livery upon the land being now very seldom prac- 
tised, since the more easy and more private invention of 
transferring property, by secret conveyances to uses, and long 
terms of years being now continually created in mortgages 
[ 431 ] and family settlements, which may be moulded to a thousand 
usdiil purposes by the ingenuity of an able aitist. 

The farther attacks in this reign upon the immunity of 
estates-tail, which reduced them to little more than the condi- 
tional fees at the common law, before the passing of the statute 
de donisj the establishment of recognizances in the nature of a 
statute-staple, for facilitating the raising of money upon landed 
security ; and the introduction of the bankrupt laws, as well 
for the punishment of the fraudulent, as the relief of the un- 
fortunate, trader; all these were capital alterations of our 
legal polity, and highly convenient to that character, < which 
the English began now to re-assume, of a great ccMnmercial 
people. The incorporation of Wales with England, and 
the more uniform administration of justice, by destroying 
some counties palatine, and abridging the unreasonable pri- 
vileges of such as remained, added dignity and strength to 
the monarchy; and, together with the numerous improve- 
ments before observed upon, and the redress of many griev- 
ances, and oppressions which had been introduced by his 
father^ will ever tnake the administration of Henry VIII. a 

very distinguished asra in the amials of juridical history. 

^ * 

f 

/ * 

It most be howerer remarked,, thid (particularly ia his 

ktfter years) tbe royal prerogative was then sprained to a very ^ 
tyraooical and oppressive height'; and, what was the worst 
circunstanoe^ it’s encroachments • were estaUished by law. 
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under the sanction of thoi^ pusillanimous parliaments^ one of 
ydiich^ to it’s eternal disgrace, pas.%d a statute, wherel^ it was 
enacted that the king’s proclamations should have the force of 
acts of parliament; and others concurred in the creation of 
that amazing heap of wild and new-fangled treasons, which 
were slightly touched upon in a former chapter K Hi^pily 
for the nation, this arbitrary reign was succeeded by the 
minority of an amiable prince ; during the short sunshine of 
which, great part of these extravagant laws were repealed. 

And, to do justice to the shorter reign of queen Mahy, many 
salutary and popular laws, in civil matters, were made under [ 432 
her administration ; perhaps the better to reconcile the people 
to the bloody measures which she was induced to pursue, 
for the re-eslabllshment of religious slavery: the well-con- 
certed schemes for effecting which, were (through the provi- 
dence of God) defeated by the seasonable accession of queen 
Elizabeth. 

# 

The religious liberties of the nation being, by that happy 
event, established (we trust) on an eternal basis; (though 
obliged in their infancy to be guarded,' against papists and 
other non-conformists, by laws of too sanguniary a nature,) 
the forest-laws having fallen into disuse ; and the administi*a- 
tion of civil rights in the courts of justice being carri^ on in 
a regular course, according to the wise institutions of king 
Edward the first, without any material innovations ; all the 
principal grievances introduced by the Norman conquest seem 
to have been gradually shaken ofl^ and our Saxon constitu- 
tion restored, with considerable improvements : except only 
in the continuation of the military tenures, and a few other 
points, which still armed the crown with a very oppressive 
and dangerous prerogative. It is also to be remarked that 
the spirit of enriching the clergy and endowing religious 
houses had (through the former abuse of it) gone over to such 
a contrary extreme, and the princes of the house of Tudw 
and their favourites had fidlen with such avidity upon the 
spoils of the church, that a decent and honourable miunte*- 
nance was wanting to many of the bishops^ and dergy. This 
produced the restrainifig statutes, to prevent the alienations 


’ See pag, 86. 
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of lands and tithes belonging to the church and universities. 
Tlie number of indigent persons being also greatly increased, 
by withdrawing the alms of the monasteries, a plan was 
formed in the reign of queen Elizabeth, more humane and 
beneficial than even feeding and clothing of millions ; by 
affording them Jthe means (with proper industry) to feed and 
to clothe themselves. And, the farther any subsequent plans 
for maintaining the poor have departed from this institution, 
the more impracticable and even pernicious their visionary 
attempts have proved. 

433 ] However, considering the reign of queen Elizabeth in a 
great and political view, we have no reason to regret many 
subsequent alterations in the English constitution. For, 
though in general she was a wise and excellent princess, and 
loved her people ; though in her time trade flourished, riches 
increaseil, the laws were duly administered, the nation was 
respected abroad, and the people happy at home : yet, the 
increase of the power of the star-chamber, and the erection 
of the high commission court in matters ecclesiastical, were 
the work of her reign. She also kept her parliaments at a 
very awful distance ; and in many particulars she, at times, 
would carry the prerogative as high as her most arbitrary 
predecessors. It is true, she very seldom exerted this preroga- 
tive, so as to oppress individuals ; but still she had it to exert : 
and therefore the felicity of her reign depended more on her 
want of opportunity and inclination, than want of power, to 
play the tyrant. This is a high encomium on her merit ; but 
at the same time it is sufficient to shew, that these were not 
those golden days of genuine liberty that we formerly were 
taught, to believe : for, surely, the true liberty of the subject 
consists not so much in the gracious behaviour, as in the 
limited power of the sovereign. 

The great revolutions that had happened, in manners 
in property, had paved the way, by imperceptible yet sure 
degrees, for as great a revolution in government ; yet, while 
^that. revolution was Meeting, the crown became more arbi- 
trary than ever, by the progress of those very means, which 
afterwards reduced itis power. It is obvious to every observer, 
that, till the close of the Lancastrian civil wars, the property 
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and the power of the nation were chiefly divided between, the 
king, the nobility, and the clergy. The , commons were 
generally in a state of great ignorance ; their personal wealth, 
before the extension of trade, was comparatively small and 
the nature of their landed property was such, as kept them 
in continual dependence upon their feodal lord, being usually 
some powerful baron, some opulent abbey, or sometimes the 
king himself. Though a notion of general liberty had [ 434 
strongly pervaded and animated the whole constitution, yet 
the particular liberty, the natural equality, and personal 
independence of individuals, were little regarded or thought 
of ; nay, even to assert them was treated as the height of 
sedition and rebellion. Our ancestors heard, with detestation 
and horror, those sentiments rudely delivered, and pushed to 
most absurd extremes, by the violence of a Cade and a Tyler, 
which have since been applauded, with a zeal almost rising 
to idolatry, when softened and recommended by the eloquence, 
the moderation, and the arguments of a Sidney, a Locke, 
and a Milton. 

But when learning, by the invention of printing and the 
progress of religious reformation, began to be universally dis- 
seminated ; when trade and navigation were suddenly carried 
to an amazing extent, by the use of the compass and the 
consequent discovery of the Indies ; the minds of men, dius 
enlightened by science and enlarged by observation and travel, 
began to entertain a more just opinion of the dignity and rights 
of mankind. An inundation of wealth flowed in upon the 
merchants, and middling rank ; while the two great estates 
of the kingdom, which formerly had balanced the prerogative, 
the nobility and clergy, were greatly impoverished and weak- 
ened. The popish clergy, detected in their frauds and abuses, 
exposed to the resentment of the populace, and stripped of 
their lands and revenues, stood trembling for their very, 
existence. The nobles, enervated by the refinements jrf 
luxury (which knowledge, foreign travel, and the progress 
of the politer arts, are too apt to introduce with themselves), ^ 
and fired with disdain at being rivalled in magnificence 
the opulent citizens, fell into enormous expenses ; to gratify 
which they were permitted, by the policy c£ the time% to 
dissipate their overgrown estates, cmd alienate their antient 



ipndiu^ redao^ tbeir power end their 
ipflamoe within veiy moderate bound : while the king, br 
of Ute monasteries and the great increase ^ d>e 
eushHDS, grew rich, independ^t, and haughty : and the ooai« 
iSA ] mons were not yet sensible of the strength they had acquired, 
nor wged to examine it’s extent by new burthens or oppres* 
sive taxations, during the sudden opulence of the exchequer. 
Intent upon acquiring new riches, and happy in being freed 
fiom the insolence and tyranny of the orders more inime^ 
diately above them, they never dreamed of opposing the pre- 
native to which they had been so little accustomed ; mudt 
less of taking the lead in opposition, to which by their weight 
and their property they were now entitled. (1 4) The latter 
years of Henry the eighth were therefore the times of the 
greatest despotism that have been known in this island since 
the death of William the Norman : tlie prerogative as it then 
stood by common law (and much more when extended by 
act of parliament), lieing too large to be endured in a land of 
liberty. 

Que£N ipizabeth, and the intermediate princes of the 
Tudor line, had almost the same legal powers, and sometimes 
exerted them as roughly, as their lather king Henry the 
eighth. But the critical situation of that princess with regard 
to her legitimacy^ her religion, her enmity with Spain, and 
her jealousy of the queen of Sc(^,. occasioned greater cau- 
tion in her conduct. She probably, or her able advisers, 
had penetration enough to discern how the power of the 
kingdom Imd gradually shifted it’s channel, and wisdom 
enough not to provoke tlie commons to discover and feef 


(14) There are not wanting instance), however, at the close of the reiga 
of E. 3^ all through that of Rich.2., and even in that of H. 5. of the exer- 
cise of great power and inflnence by the commons; but in general these 
were instances of thmr acting in union with a party in the House of Lords, 
to the rekttaint of the prmogadve; and in the instances of Ed..3. and 
RudkS' advantage, was eridently taken of a temporaiy weakness, or great 
l^ipopularity in the. crown. In the case of H, 5. there seems to be clear 
prottf of a substantive and, influence ip the commons, when they 

fwoeur^ a promise that a stop should be put to the practice of framing 
statuMl their petitioof,.wilh such aMtionsnUd onusaions as ttuM. 
the former nry diflhrent from that whidi the letter had prayed for. 
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their strength She therefore drew a veil ofer the odiotis 
part of prerogative ; which yfss never wantonly tbipwii asidei 
but only to answer some important purpose : and, though the 
royal treasury no longer oversowed with the wealth of the 
jclergy, which had been all granted out, and had contributed 
to enrich the people, she asked for supplies with such inod^-* 
atiou, and managed them with so much oeconomy, that the 
commons were happy in obliging her. Such, in shorty were 
her circumstances, her necessities, her wisdom, and her good 
disposition, that never did a prince so long and so entirety 
for the space pf half a century together, reign ip the affec- 
tions of the people. 

On the accession of king James L, no new degree of royal [ 4S6 ] 
power was added to, or exercised by him ; but such a sceptre 
was too weighty to be wielded by such a hand. The uprea- 
sonable and imprudent exertion of what was then deemed to 
be prerogative, upon trivial and unworthy occasions, and 
the claim of a absolute power inherent in the kipgly 
office than had ever been carried into practice, soon awakeped 
the sleeping lion. The people heard with astonishment docs 
trines preached from the throne and the pulpit, subversive of 
liberty and property, and all the natural rights of humanity. 

They examined into the divinity of this claim, and found it 
weakly and fallaciously supported: and common reason 
assured them, that if it were of human origin, no constitution 
could establish it without power of revocation, no precedent 
could sanctify, no length of time could confirm it. The leaders 
ielt the pulse of the nation, and found they had ability as 
well as inclination* to resist it: and accordingly resisted and 
opposed it, whenever the ppsillanimons temper of the rejigning 
monarch had courage to put it to the trial ; and they gained 
some litfile victories in the cases pf concealments, monopolies, 
and the dispensing power. In the mean time, very little was 
done for the improvement of private justice, except the 
abolition of sanctuaries, and the extension of the hankrupl; 
laws, th.e limitation of suits and aptions, cmd the regulating 
of informations upop penal statutes. For I cmmot claas the 
laws against witchcraft and conjura^a the h^ad of 

improvments ; nor did the dispute between lord 
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and sir Edward Coke, concerning the powers of the court of 
chancery, tend much to the advancement of justice. (IS) 

Indeed when Charles the first succeeded to the crown of 
his father, and attempted to revive some enormities, which 
had been dormant in the reign of king James, the loans and 
benevolences extorted from the subject, the arbitrary impri- 
sonments for refusal, the exertion of martial law in time of 
peace, and other domestic grievances, clouded the morning of 
[ 437 ] misguided prince’s reign ; which, though the noon of it 
began a little to brighten, at last went down in blood, and left 
the whole kingdom in darkness. It must be acknowledged 
that, by the petition of right, enacted to abolish these en- 
croachments, the English constitution received great alteratfon 
and improvement. But there still remained the latent power 
of the forest-laws, which the crown most unseasonably revived. 
The legal jurisdiction of the star-chamber and high commis- 
sion courts was also extremely great ; though their usurped au- 
thority was still greater. And if we add to these tlie disuse of 
parliaments, the ill-timed zeal and despotic proceedings of the 
ecclesiastical governors in matters of mere indifference, to- 
gether with the arbitrary levies of tonnage and poundage, 
ship-money, and other projects, we may see grounds mos 
amply sufficient for seeking redress in a legal constitutional 
way. This redress, when sought, was also constitutionally 
given : for all these oppressions were actually abolished by the 
king in parliament, before the rebellion broke out, by the 
several statutes for triennial parliaments, for abolishing the 
star-chamber and high commission courts, for ascertaining 
the extent of forests and forest-laws, for renouncing ship- 
money and other exactions, and for giving up the prerogative 
of knighting the king’s tenants in capite in consequence of 
their feodal tenures ; though it must be acknowle^ed that 


( 15 ) To the author’s short list of improvements in the law in the reign 
of J. 1. may be added' the statutes for extending the benefit of clergy to 
women in certain oSences, the restriction upon costs in certain fiivolous 
actions, and the salutary assistance afforded to magistrates in their defence 
to actions brought against them for things done m the execution of their 
o%e. 
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these' concessions were not made with so good a grace^ bb to 
conciliate the confidence of the people* Unfortutmtely^ 
either by his own mismanagement, or by the arts of his 
enemies, the king had lost the reputation of sincerity, which 
is the greatest unhappiness that can befal a prince. Though 
he formerly had strained his prerogative, not only beyond 
what the genius of the present times would bear, but also 
beyond the examples of former ages, he had now counted 
to reduce it to a lower ebb than was consistent with mo- 
narchical government A conduct so opposite to his temper 
and principles, joined with some rash actions and unguarded 
expressions, made the people suspect that this condescension 
was merely temporary* Flushed therefore with the success 
they bad gained, filled with resentment for past oppressions, 
and dreading the consequences if the king should regain his [ 4S8 ] 
power, the popular leaders (who in all ages have called them- 
selves the people) began to grow insolent and ungovernable : 
their insolence soon rendered them desperate : and despair at 
length forced them to join with a set of military hypocrites . 
and enthusiasts, who overturned the church and monarchy, 
and proceeded with deliberate solemnity to the trial and mur- 
der of their sovereign. 

I PASS by the crude and abortive schemes for amending 
the laws in the times of confusion which followed ; the most 

— tj 

promising and sensible whereof (such as the establishment of 
new trials, die abolition of feodal tenures, the act of nav^« 
gation, and some others) were adopted in the (16) 


(16) Perhaps the author dismisses with too little ceremony the labours 
of the parliament collected in ScobelPs Statute Book. I will mention two 
very important ordinances; that of 1654, c. 36. against duelling, and that 
of the same year, c.44. for regulating the high court of Chancery. The 
first, beddes some regulations which go to prevoit the giving or accepdog 
of challenges, makes all deaths which happen in duek murder; and the 
oifence, both of principals and seconds when death does not ensue, punish- 
able with banidiment for life. The latter contains long and i^orate 
rules ^ the jurisdiciion and proceedings of the court of chaaa^, from 
wych^ perii^ditome^ueitf mi^t he f vm in ihe^j 

h 
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V, Fifth period, wliich I am next to mention, itfxr. after 
the restoration of king Charles II. Immediately upon which, 
the principal remaining grievance, the doctrine and conse-^ 
quences of military tenures, were taken away and abolished, 
except in the instance of corruption of inheritable blood, 
upon attainder of treason and felony. And though the mo- 
narch, in whose person the royal government was restored, 
and with it our antient constitution, deserves no commend- 
ation from posterity, yet in his reign (wicked, sanguinary, 
and turbulent as it was), the concurrence of happy circum- 
stances was such, that from thence we may date not only the 
re-establishment of our church and monarchy, but also the 
complete restitution of English liberty, for the first time 
since it’s total abolition at the conquest. For therein not 
only these slavish tenures, the badge of foreign dominion, with 
ail their oppressive appendages, were removed from incumber- 
ing the estates of the subject ; but also an additional security 
of his person from imprisonment was obtained by that great 
bulwark of our constitution, the habeas corpus act. These 
two statutes, with regard to our properly and persons, form 
a second magna carta^ as beneficial and effectual as that of 
Running-Mead. That only pruned the luxuriances of the 
feodal system ; but the statute of Charles the second extir- 
[ 488 ] pated all it’s slaveries ; except perhaps in copyhold tenure ; 
and there also they are now in great measure enervated by 
gradual custom, and the interposition of our courts of justice. 
Mt^na carta only, in general terms, declared, that no man 
shall be imprisoned contrary to law : the habeas corpus act 
points him out effectual means, as well to release himself, 
though committed even by the king in council, as to punish 
all those who shall thus unconstitutionally misuse him. 

f 

To tfaeK 1 nuy add the abolition of the prerogatives of 
and pre-emption ; the statute for holding trien- 
nial porliaments ; the test and corporation acts, which secure 
1^ our civil and religious liberties ; die abolition of the 
imt de hofiretico combwrendo ; the statute of frauds and peiju- 
great and - necwsary security to private property; the 
statute for distribution of intestates’ estates, and that of 
a m m& ni CTtg and jeqfiiiby which cut off thaoe BQ^tRinous 
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niceties which so long had disgraced our courts; tc^ether 
with many other wholesome acts that were passed in this 
reign, for the benefit of navigation and the improvement of 
foreign commerce : and the * whole, when we likewise con- 
sider the freedom from taxes and armies which the subject 
then enjoyed, will be sufficient to demonstrate this truth, ** that 
the constitution of England had arrived to it’s full vigour, 
and the true balance between liberty and prerogative was 
** happily established by laWj in the reign of king Charles 
** the second,” 


It is far from my intention to palliate or defend many veey 
iniquitious proceedings, contrary to all Uvm^ in that reign, 
through the artifice of wicked politicians, both in and oat of 
employment. What seems incontestible is this ; that by the 
law as it then stood (notwithstanding some invidious, nay 
dangerous, branches of the prerogative have since been lo{^>ed 
ofi^ and the rest more clearly defined), the people had as large L 
a portion of real liberty as is consistent with a state of society ; 
and sufficient power, residing in their own hands, to assert 
and preserve that liberty, if invaded by the royal prerogative^ 
For which I need but appeal to the memorable catastrophe 
of the next reign. For when king Charles’s deluded brother 
attempted to enslave the nation, he found it was beyond his 
power : the people both could, and did, resist him ; and, in 
consequence of such resistance, obliged him to quit 
terprise and his throne together. Which introduces us to 
the last period of our legal history ; viz. 

VI* From the revolution in 1688 to the present tikue. In 
this period many laws have passed ; as the bffl of rights, the 
toleration-act, the act of settlement with it’s conditions, the 
act for uniting England with Scotland, and some others : 
which have asserted our liberties in more clear and empbati- 
cal terms ; have regulated the succession of the crown by 
parliament, as the exigencies of religious and civfl freedom 
required ; have confirmed, and exeipplified, the doctrine of 

Tbe point of time at which I pasted, and ^t for Ueensiiig the pieas 
would chuse to fix this theoretical per- had expired ; though the years which 
faction of our public law, it in die year immediately follow^ it were tltnei 
1679; after the habeai corput actwfui grrat jTmrfinrf nppreiniOQ. 

K K 2 



wbeii the «a8BeiitwiTii«gat^ mdawam* to 
tmt ||m coostkatioB ; hw nHuntained th« watpariarity af fhf 
fkm lAwve the ktn^^ by prouonncing his dkpensing power' 
to he illegal: have iodulged teoder camscimees with every 
ariig^otts Uber^» consistent with the safety of the state; have 
estadiUshed triennial, since turned into septennial, elections of 
members to serve in pwliament ; have occluded certain offi> 
cers feexn the house of commons ; have restrained the king's 
pardon from obstructing parliamentary impeachments ; have 
imparted to all the lords an equal right of trying their fellow- 
peers ; have regulated triab for high treason ; have afforded 
our posterity a hope that corruption of blood may one day 
be abolbhed and forgotten ; have (by the desire of his present 
majes^) set bounds to the civil list, and placed the admi- 
nistration of that revenue in hands that are accountable to 
periiament ; and have (by the like desire) made the judges 
completely independent of the king, his ministers, and his 
successors. Yet, though these provisions have, in appear- 
[ 441 ] mice and nominally, reduced the strength of the executive 
power to a much lower ebb than in the preceding period ; if on 
the other band we throw into the opposite scale (what perhaps 
the immoderate reduction of the antient prert^tive may have 
rendered in some degree necessary) the vast acquisition of 
force, arising from the riot-act, and the annual expedience of 
a standing army ; and the vast acquisition of personal attach- 
ment, arising from the magnitude of the national debt, and 
the manner of levying those yearly millions that are appro- 
priated to pay the interest ; we shall find that the crown has, 
gradually and imperceptibly, gained almost as much in in- 
fiuenoe as it has apparently lost in prert^tive. 

Th£ chief alterations moment (for the time would fiiil 
me to descend to minvtia) in the administration of private 
justice during this period, are the sohunn recognition the 
law of nations witii respect to the rights of embassadors: 
the ortting ofi^ by the statute for the amendment the law, 
a imst Bumbar of excrescences, that in process of tinte had 
^Miung out vX the practical part of it : the proteetkm of cor- 
' pdeute rights by the improvements in writs of rnaadmm^ and 
iafsfflMtions in nature of qm waranto; the regulations of 
tosois jury, aad the admkting vritnesses for prisoners upon 



oath : tbe £ur(^ restmatts a|Km alieniatioii of Umds ia 
main : die onnibilation 4^ the terrible judgment of f»rt 
et dure : the extension of the benefit of clergy» by dmliifiiiog 
tbe pedantic criterion of reading : die coonterbalance to this 
mercy, the vast increase of capital pnnishmrat ; tbe new 
and e£fectual methods for the speedy recovery of rents : the 
improvements which have been made in ejectments for the 
trying of titles : the introduction and establishment of paper- 
credit, by indorsements upon bills and notes, which hai^ 
shewn tbe legal possibility and convenience (which Qi{r an- 
cestors so long doubted) of assigning a cAose in action : tbe 
translation of all legal proceedings into the English language : 
the erection of courts of conscience for recovering sm^ 
debts, and (which is much the better plan) the reibrmation 
of county courts : tbe great system of marine jurisprudence, 
of which the foundations have been laid, by clearly deve- [ 4.42 
loping the principles on which policies of insurance are 
fbundeil, and by happily applying those principles to parti- 
cular cases : and, lastly, the liberality of sentiment, which 
(though late) has now taken possession of our courts of com- 
mon law, and induced them to adopt (where &cts can be 
clearly ascertained) the same principles of redress as have 
prevailed in our courts of equity, from the time that lord 
Nottingham presided there ; and this, not only where spe- 
cially impowered by particular statutes (as in the case of 
bonds, mortgages, and set*oiFs), but by extending tbe reme- 
dial influence of the equitable writ of trespass on the cose 
according to it’s primitive institution by king Edward the 
first, to almost every instance of injustice not reinedied by 
any othar process. And these, I think, are all the material 
alterations that have happened with respect to private justice 
in the course of tlie present century. 

Thus therefore, for tlie amusement and instruction of 
student, I have endeavoured to delineate some rude outiinp^ 
of a plan for the history of our laws and liberties ; from thfir 
first rise, and gradual prepress, among our British and &ncpn 
ancestors, till their total eclipse at the Norman conquest ; from 
iwhich they have gradually emerged, and risen to tfa^ perfee- 
tian lli^ now enjoy, at differrat periods of time. We have 
seen, in the course of our csiqairies, iit this and the fqnocr 
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vohiities, that die fundamental iiflaxims and rates of the law, 
which r^ard the r^hts of persons, and the rights of thit^, 
the private injuries that may be offered to both, and the 
crimes which affect the public, have been and are every day 
improving, and are now fraught with the accumulated wisdom 
of ages; that the forms of administering justice came to per- 
f^tion under Edward the first; and have not been much 
varieds nor always for the better, since: that our religious 
liberties were fully established at the reformation : but that 
the recovery of our civil and political liberties was a work 
of longer time ; they not being thoroughly and completely 
regained, till after the restoration of king Charles, nor fully 
[ 443 ] And explicitly acknowledged and defined, till the aera of the 
happy revolution. Of a constitution, so wisely contrived, 
so strongly raised, and so highly finished, it is hard to speak 
with that praise, which is justly and severely it’s due : — the 
thorough and attentive contemplation of it will furnish it’s 
best panegyric/ It bath been the endeavour of these com- 
mentaries, however the execution may have succeeded, to 
examine it’s solid foundations, to mark out it’s extensive plan, 
to explain the use and distribution of it’s parts, and from the 
harmonious concurrence of those several parts, to demonstrate 
the elegant proportion of the whole. We have taken occa- 
sion to admire at every turn the noble monuments of antient 
simplicity, and the more curious refinements of modern art. 
Nor have it’s faults been concealed from view ; for faults it 
has, lest we should be tempted to think it of more than human 
structure; defects, chiefly arising from the decays of time, 
or the rage of unskilful improvements in later ages. To sus- 
tain, to repair, to beautify this noble pile, is a charge in- 
trusted principally to the nobility, and such gentlemen of the 
kingdom as are delegated by their country to parliament. 
The protection of the Liberty of Britain is a duty which 
they owe to themselves, who enjoy it ; to tiieir ancestors, who 
transmitted it ddwn ; and to dieir posterity, who will claim at 
their hands this, the best birthright, and noblest inheritance 
of mankind. (17) 

(17) I wish it were in my power to finish this sketch of our legsl history 
ill lie same istthfiil and s|mited manner in which the author has bi^n 
and^cthried it down to his own time* Since the year 1780, in which he 
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died, the legislature has provided ample materials for one who saw things 
in so liberal and comprehensive a spiiit, and arranged them in such strHcing 
and lucid order. In regard to legal and judicial matters he might have 
pointed out the restraint imposed on the arrest of the person^ and the 
nght given to a discharge on making a deposit with the arrestii^ officer ; 
the assistance afforded to inferior courts by arming them with the process 
of the superior where necessary ; the prevention of delay in the trial of 
misdemeanors, and tlfe salutary increase of severity in their punishment ; 
the great general diminution of the number of capital offences, and tlie 
necessary and wise addition made to the severity of substituted and inferior 
punishments ; the making capital certain aggravated attempts at murder, 
and the simplifying the trial of certain enormous treasons ; the abolition 
of many punishments, as that of the pillory and the burning, or whipping 
of females; and of the barbarous and shocking parts of others, as that 
of emboweliing in treason; the suppression of appeals in treason, murder, 
or felony, and of the trial by battel in civil suits ; the taking away cor- 
ruption of blood, except in cases of treason or murder; the provision 
for the expenses of prosecutions in felony, and for the care and disposal 
of lunatic offenders ; the great improvements in the system of gaols and 
houses of correction ; the declaration of the functions of the jury in the 
case of libel; the regulation of the ecclesiastical courts; the trial and 
punishment of offences committed on the high seas, or in the colonies ; 
and last, not least, the revision and consolidation of the laws, which regu* 
late that great bulwark of our liberties, the trial by jury. 

As measures calculated to secure the integrity of the representative 
body, Sir W. Blackstone would probably have noticed the act for securing 
the independence of the Speaker, those which prevent public ccmtractors, 
and certain public officers from sitting in the house, which suspend^ or 
remove bankrupt members from their seats f and prohibit persons filling 
offices in the revenue from voting at elections. 

In matters of general or internal polity, he would have pointed out the 
formation of a regular system and jurisdiction for the punishment, as well 
as relief of insolvent debtors ; the many amendments^ and finally Uie con- 
solidation of the bankrupt law ; the great diminution of the disalnlities 
of roman catholics and dissenters ; the liberal alterations in the spirit of 
the navigation laws ; the attempts to estimate accurately the increase of 
population by a census taken at stated intervals, and a more careful keep- 
ing of parochial registers ; the sensible and humane attempts to modify 
and improve the poor laws ; the protection and encouragement affbrded 
to firiendly societies, and the institution of banks for the savings of the poor ; 
the grand measure of the Union with Ireland ; the honest renundatibn of 
the slave trade for ourselves, and the sincere and repeated endeavours to 
procure its abolition by all other nations. 

These mighty form some of the features of the picture with whidi the 
Commentaries might have closed, if they had been written in the present 
day ; the system is still imperfect, and many things remain to be done, 
which the author might, perhaps, have sugg^ted wi^ something of judidal 
authority. Without thinking myself entitled to do so, I may venture to 
exprms not only my wishes, for the gradud perfecting of the Engli sh laws 
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and. but xny ttrong conviction, that they wiU continue to be 

iin^oved with the increating tights of the age. It is our great blessing to 
have the machinery of improvement tdways ready to work, in a legislature 
which, though almost permanently sitting, is yet drawn from the general 
body of the people, forms part of it, mixes in all its businesses and 
amusements, and is acted upon by all its hopes, fears, and interests. The 
veiy facility of legislation perhaps leads to incon^nience in the multi- 
pl^ng of laws, and in provoking attempts to remedy inconveniences which 
must be borne, or prevent evils which the unassisted prudence of indi- 
viduals n%ht more wisely be left to guard against. But these are com- 
paratively slight evils, not counterbalancing the great good of possesting 
a powm* of improvement perpetually advancing with the age. It becomes 
not the Commentator on the laws to indulge in a spirit of indiscriminate 
approbation ; perhaps it was the leaning of Sir W. Blackstone’s mind 
to take too favourable a view of his subject, a more excusable failing 
than the opposite one of a captious and querulous spirit; but I think 
he might have reasonably indulged the conviction which I have expressed 
above, because the characteristic of the legislature for the last fifty years 
has been a sincere desire of general improvement ; and a particular zeal 
for the bettering the condition of the lower, or unfortunate classes of 
society. Fewer measures, purely aristocratic, have passed into laws than 
heretofore ; while no proposition has been coldly received, that was sensi- 
ble in its details, and had for its object the reformation of the criminal, 
the instruction of the ignorant, the dissemination of sound religion, the 
vindicating the rights of the oppressed, or the gradual advanemnent of 
the labouring and mechanic orders of the population. 

With these remarks, and not willing unnecessarily to expose myself to 
di^vimtageous comparisons by rearing in less forcible language the 
sentiments with which Blackstone closes his work, but with w*hich I en- 
tirely concur ; I terminate what has been for a long time the interesting 
employment of my leisure hours. No one can be so sensible of the im- 
peiifection of my attempt, as I am myself ; but few, perhaps, appreciate so 
sentibly the difficulties of the task. I confess freely, that when I com- 
menced it, I had not duly measured my own ability to encounter them ; 
if I had, I should never have ventured upon the undertaking. But the 
work is now before the public ; I can truly say that a sense of my own 
weakness has never been wanting to me in the whole course of it, and 1 
believe that I have Ifud down nothing presumptuously, nor written any 
thing in a spirit of party. Imperfect as it is, I am compelled to commit 
it to the public judgment, and if, in the opinion of a liberal profession, 
I diall be thought to have contributed any thing towards making the 
Commentaries more generally useful, I shall feel that I have laboured to 
a good purpose, and am most satisftu^rily rewarded. 
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APPENDIX. 


^1. Record ^ an Indictment and Conviction Murdbr> at 

the Assises* 

Warwickshire, 1 lift® ^ cememtoeD, that at the general Session of 
to wit. ) session of the lord the king of eyer and 
terminer^ bolden at Warwick in and for the said county of War* 

Wick, on FHday the twelfth day of March, in the second year 
of the reign of the lord George the third, now king of Gbreat 
Britain, before Sir Michael Foster, knight, one of the justices 
of the said lord the king assigned to hold pleas before the kk^ 
hhnself. Sir Edward Clive, knight, one of the justices of the 
said lord the king, of his court of common bench, and others 
their fellows, justices of the said lord the king, assigned by 
letters patent of the said lord the king, under his great seal of Commis. 
Great Britain, made to them the aforesaid justices and oAers 
and any two or more of them, (whereof one of them the said 
Sir Michael Foster and Sir Edward Clive, the said lord the king 
would have to be one,) to inquire (by the oath of good and 
lawful men of the county aforesaid, by whom the truth of the 
matter might be the better known, and by other ways, methods, 
and means, whereby diey could or might the better know, as 
well within liberties as. without) more fblly the truth of all 
treasons, misprisions of treasons, insurrections, rebellionB, coun* 
teifeitings, dippings, wadiings, ftdse coinings, and other Rdst* 
ties of the monies of Great Britain, and of other ki^gfdona or 
dominions 'whatsoever ; and of all murders, felonies, manshmgh* 
tors, killings, burglariesy rapes of women, mdawfol amdings 
and conventicles, unlawftd otterhig of words, t^nlaw&l assem* 
blies, wdspririons, confederacies, fidse allegations, trespasses, 
riots, fonts, TOtentiOM, esoiq^ ooi^mnpts, fidiltii% 
gences, ctmibbdmeiits, maintenanoesi qpproiiions, 
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and ail otkear laisdeedsf offences, and injuries whatso- 
ever, and also the accessories of the same, within ^ county 
aforesaid, as well within liberties as without, by whomsoever 
and howsoever done, had, perpetrated, and committed, and by 
whom, to whom, when, how, and in what manner; and of all 
other articles and circumstances in the said letters patent of the 
said lord the king specified, the premises and every or any of 
them howsoever concerning; and for this time to hear and de- 
termine the said treasons and other the premises, according to 
the law and custom of the realm of England ; and also keepers 
of the peace, and justices of the said lord the king, assigned to 
hear and determine divers felonies, trespasses and other misde- 
mesnors committed within the county aforesaid by the oath of 
Sir James Thompson, baronet, Charles Roper, Henry Dawes, 
Peter Wilson, Samuel Rogers, John Dawson, James Philips, 
John Mayo, Richard Savage, William Bell, James Morris, 
Lawrence Hall, and Charles Carter, Esquires, good and lawful 
men of the county aforesaid, then and there impannelled, sworn, 
and charged to inquire for the said lord the king and for the 
body of the said county, it is presented, that Peter Hunt, late of 
the parish of Lighthornc in the said county, gentleman, not 
having the fear of God before his eyes, but being moved and 
seduced by the instigation of the devil, on the fifth day of March 
in the said second year of the reign of the said lord the king, at 
the parish of Lighthorne aforesaid, with force and arms, in and 
upon one Samuel Collins, in the peace of God and of the said 
lord the king, then and there being, feloniously, wilfully, and of 
his malice aforethought, did make an assault ; and that the said 
Peter Hunt with a certain drawn sword, made of iron and steel, 
of the value of five shillings, which he the said Peter Hunt 
in his right hand then and there had and held, him the said 
Samuel Collins, in and upon the left side of the belly of him the 
siud Samuel Collins then and there feloniously, wilfully, and of 
his malice aforethought, did strike, thrust, stab, and penetrate ; 
giving unto the said Samuel Collins, then and there, with the 
sword drawn as aforesaid, in and upon the left side of the belly 
of him the said Samuel Collins, one mortal wound of the breadth 
of one inch, and the depth of nine inches ; of which said mor- 
tal wound he the said Samuel Collins, at the parish of Light- 
home aforesaid in the siud county of Warwick, from the said 
fifth day of March in the year aforesaid until the seventh day 
of the same month in .the same year, did languish, and languish- 
ing did live ; on which said seventh day of Mkrcfa in the year 
aforesaid, the said Samuel Collins at the parish of Lighthorne 
aforesaid, in the county aforesaid, of the said mortal wound did 
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die ; And «o the jurors aforesaid, upon their oath aforesaid, do say 
that the said Peter Hunt him the said Samuel Cdilins, in manner 
and form aforesaid, feloniously, wilfully, and of his malice afore- 
tlmught, did kill and murder, against the peace of die aatd lord 
the now king, his crown and dignity. die shmriff Capia$. 

of the county aforesaid is commanded, that he omit not for any 
liberty in his bailiwick, but that he take the said Peter Hunt, if 
he may be found in his bailiwick and him safely keep to answer 
to the felony and murder whereof he stands indicted. said Sesuon of 

indictment the said justices of the, lord the king above-named, deli- 
afterwards, to wit, at the delivery of the gaol of the said lord the 
king, holden at Warwick in and for the county aforesaid, on 
Friday the sixth day of August in the said second year of the 
reign of the said lord the king, before the right honourable 
William lord Mansfield, chief justice of the said lord the king, 
assigned to hold pleas before the king himself, Sir Sidney Staf- 
ford Smythe, knight, one of the barons of the exchequer of the 
said lord the king, and others their fellows, justices of the said 
lord the king, assigned to deliver his said gaol of the county afore- 
said of the prisoners therein being, by their proper hands to 
deliver here in court of record in form of the law to be deter- 
mined. 9nti aftertoarba, to wit, at the same delivery at the gaol Amngki- 
of the said lord the king, of his county aforesaid, on the said 
Friday the sixth day of August, in the said second year of the 
reign of the said lord the king, before the said justices of the lord 
the king last above-jiamed and others their fellows aforesaid, here 
cometh the said Peter Hunt, under the custody of William Browne, 
esquire, sheriff of the county aforesaid, (in whose custody in the 
gaol of the county aforesaid, for the cause aforesaid, he had been 
before committed,) being brought to the bar here in his proper 
person by the said sheriff, to whom he is here also committed : 9nti 
forthwith being demanded concerning the premises in the said 
indictment* above specified and charged upon him, how he will 
acquit himself thereof, he saith that he is not guilty thereof ; and . 
thereof for good and evil he puts himself upon the country ; guOty. 
9n1i John Blencowe, esquire, clerk of the assizes for the county 
aforesaid, who prosecutes for the said lord the king in this 
behalf, doth the like : ^mfore let a jury thereupon here imme- 
diately come before the said justices of the lord the king last 
above-mentioned, and others their fellows aforesaid, of free and 
lawful men of the neighbourhood of the said parish of Light- 
home in the county of Warwick aforesaid, by whom the truth 
of the matter may be the better known, and are not of kin 
to the smd Peter Hunt, to recognize upon thrir oatb^ whether 
the said Peter Hunt be guilty of the fUony and murder in the 
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indictment aforesaid above specified, or not guilty ; because at 
well tile said John Blencowe, who prosecutes* for the said lord 
the Inng in this behalf, as the said Peter Hunt, have put them- 
selves upon Uie said jury. And the jurors of the said jury by the 
said sheriff for this purpose impannelled and returned, to wit, 
David Williams, John Smith, Thomas Home, Charles Nokes, 
Richard May, Walter Duke, Matthew Lion, James White, 
William Bates, Oliver Green, Bartholomew Nash, and Henry 
Long, being called, come ; who being elected, tried, and sworn, 
to speak the truth of and ^concerning the premises, upon their 
oath say, the said Peter Hunt is guilty of the felony and 
murder aforesaid, on him above charged in the form aforesaid 
as by the indictment aforesaid is above supposed against him ; 
and that the said Peter Hunt at the time of committing the said 
felony and murder, or at any time since to this time, had not nor 
hath any goods or chattels, lands or tenements, in the said county 
of Warwick, or elsewhere, to the knowledge of the said jurors. 
And upon this it is forthwith demanded of the said Peter Hunt, 
if he hath or knoweth any thing to say, wherefore the said justices 
here ought not upon the premises and verdict aforesaid to pro- 
ceed to judgment and execution against him : who nothing farther 
smth, unless as he before had said. all and singular 

the premises being seen, and by the said justices here fully 
understood, it if (onaiDeteb by the court here, Uiat the said Peter 
Hunt be taken to the gaol of the said lord the king of the said 
county of Warwick, from whence he came, and from thence to 
the place of execution on Monday now next ensuing, being the 
ninth day of this instant August, and there be hanged by the neck 
until he be dead; and tlrnt afterwards bis body be dissected and 
anatomized. 


} 2. Conviction of Manslaughtet. 
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——upon their oath say, that the said Peter Hunt is not 
of the murder aforesaid, above charged upon him ; but that 
the said Peter Hifnt is guilty of the felonious slaying of the afore^ 
said Samuel Collins ; and that he had not nor hath any goods or chat- 
tels, lands, or tenements,^ at the time of the felony and manslaughiar 
aforesaid, or ever afterwards to this time to the knowledge of the 
said jurors. And immediately it is demanded of the said Peter 
Hunt, if be hath or knoweth anything to say wherefore the said jus- 
ticet here ought not upon the premises and verdict aforesaid topro- 
cedd^tojudgm^t and execution against him i that he 

is a ch^i and ^nayeth foe benefit of clergy ia be tdlowed him in 
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this behalf. all and singular the premiaes being aeeiit tobebom^ 

said by die said justices here fully dnderstood^ it i$ ttftiibffeh by 
the court here» that the said Peter Hunt be bumad in his left vereA 
handy and delivered. And immediately he is burned in bis left 
band, and is delivered, aceording the form of the statute. 


S. Entry of a Trial instanter in the Court of King's Bench^ upon 
a collateral Issue ; and Rule of Court for Execution thereon* 

Michaelmas term, in the sixth year of the reign of king 

George the third. 

Kent ; the King ^ Zpe prisoner at the bar being brought into 
against >thi8 court in custody of the sheriff of the 
Thomas Rogers. J county of Sussex by virtue of his majesty’s 
writ of habeas corpus, it is orberePi that the said writ and the return 
thereto be filed, 9np it appearing by a certain record of attainder, 
which hath been removed into this court by his majesty’s writ of 
certiorari, that the prisoner at the bar stands attainted, by the 
name of Thomas Rogers, of felony for a robbery on the highway, 
and the said prisoner at the bar having heard the record of the 
said attainder now read to him, is now asked by the court here, 
what he hath to say for himself, why the Court here should not 
proceed to award execution against him upon the said attainder ? 

for plea saith, that he is not the same Thomas Rogers in the 
said record of attainder named, and against whom judgment was 
pronounced : and this he is ready to verify and prove, 8^c* 
which said plea the honourable Charles Yorke, esquire, attorney- 
general of our present sovereign lord the king, who for our said 
lord the king m this behalf prosecuteth, being now present here 
in coiu^t, and having beard what the said prisoner at the bar hath 
now alleged, for our said lord the king by way of reply saith, 
that the said prisoner now here at the bar is the same Thomas 
Rogers in the said record of attainder named, and against whom 
judgment was pronounced as aforesaid; and this he prayeth 
may be inquired into by the country ; and the said prisoner at 
the bar doth the like ; fSjimCsie let a jury in this behalf imne- 
diately come here into court, by whom the truth of the matter 
will be the better known, and who have no infinity to the said 
prisoner, to try upon their oath, whether the said prisonm* at the 
bar be the same Thomas Rogers .in the said record attainder 
tomied, and igauist whom judgment was so prasouneed as otee* 
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said GT not; because as well the said Charles Yorke^ esquire^ 
attorney-general of our said lord the king, who for our said lord 
the king in this behalf prosecutes, as the said prisoner at the bar, 
have put themselves in this behalf upon the said jury. 9nb im- 
mediately thereupon the said jury come here into court; and 
being elected, tried, and sworn to speak the truth touching and 
concerning the premises aforesaid, and having heard the said 
record read to them, do say upon their oath, that the said prisoner 
at the bar is the same Thomas Rogers in the said record of attain- 
der named, and against whom judgment was so pronounced as 
aforesaid, in manner and form as the said attorney-general hath 
b y his said replication to the said plea of the said prisoner now 
here at the bar alleged. anU the said attorney-general 

on behalf of our said lord the king now prayeth, that the Court 
here would proceed to award execution against him the said 
Thomas Rogers upon the said attainder. all and 

singulaSr the premises being now seen and fully understood by 
the court here, it ie otbereU by the court here that execution be 
done upon the said prisoner at the bar for the said felony in pur- 
suance of the said judgment, according to due form of law; 
dub it is lastly ordered, that be the said Thomas Rogers, the 
prisoner at the bar, be now committed to the custody of the 
sheriff of the county of Kent (now also present here in court) for 
the purpose aforesaid ; and that the said sheriff of Kent do exe- 
cution upon the said defendant, the prisoner at the bar for the 
said felony^ in pumumce of Ae said judgment, according to due 
form of law« 

On the motion of Mr. Attorney-General. 

By the Court. 


§ 4. Warrant of Execution on Judgment of Deaths at the general 
Gaol-detivery in London and Middlesex. 

London ^ To the sheri& of the city of London ; and to the 
and V sheriff of the county of Middlesex ; and to the 
Middlesex. J keeper of his majesty's gaol of Newgate* 

at the session of gaol-delivery of Newgate for the city 
of London and county of Middlesex, holden at Justice Hall in 
the Old Bailey, on the nineteenth day of October last, Patrick 
Mbhony, Roger Jones, Charles King, and Mary Smith, received 
sentmKre of death for the respective offences in their several 
Indi^bments mentioned : imetu it i§ bmhf otbMib.that execution 
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of the said sentence . be made and done upon them the 'said 
Patrick Mahony and Roger Jones, on Wednesday the ninth day 
of this instant month of November at the usual place of execution. 

it is his majesty’s command, that execution of the said sen- 
tence upon them the said Charles King and Mary Smith be 
respited, until his majesty’s pleasure touching them be farther 
known. 


under my hand and seal this fourth day 
of November, one thousand seven hundred 
and sixty-eight. 

James Eyre, Recorder. LS.. 


§5. Writ of Execution upon a Judgment qf Murder, hrfdte the 

King in Parliament. 

the second, by the grace of God of Great Britain, 
France and Ireland, king, defender of the faith, and so forth, 
to the sheriffs of Lovidon and sheriff of. Middlesex, greeting, 
^i^eresa Lawrence earl Ferrers, viscount Tamworth, hath been 
indicted of felony and murder by him done and committed, wbidi 
said indictment hath been certified before us in our present par- 
liament ; and the said Lawrence earl Ferrers, viscount Tamworth, 
hath been thereupon arraigned, and upon such arraignment hath 
pleaded not guilty ; and the said Lawrence earl Ferrers, viscount 
Tamworth, hath before us in our said parliament been tried, and 
in due form of law convicted thereof ; and whereas judgment 
hath been given in our said parliament, that the said Lawrence 
earl Ferrers, viscount Tamworth, shall be hanged by the neck 
till he is dead, and that his body be dissected and anatomized, the 
execution of which judgment yet remaineth to be done: WSBit re- 
quire, and by these presents strictly command you that upon 
Monday the fifth day of May instant, between the hours of nine 
in the morning and one in the afternoon of the same day,* him 
the said Lawrence earl Ferrers, viscount Tamworth, without the 
gate of our tower of London (to you then and there to be deli- 
vered, as by another writ to the lieutenant of our tower of London, 
or to his deputy directed, we have commanded) into your custody 
you then and there receive ; and him in your custody so bein^, 
you fcHTthwith convey to the accustomed place of execution at 
Tyburn : and that you do cause execution to be done upon th% 
said Lawrence earl Ferrers, viscount Tamworth, in your cu^o^ 
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«o beiag, in idl thiogi neciH'dii)^ to thd said judgnp^ Aod 
tliM jroa are by oo means to mait, at your peril. W w w e our« 
Idf at WestuuDiiter the second day of May, in the thirty>third 
year of our reign. 

Yaihe and Yorke* 
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— , succession per, II. 218. 

Capited punishment, IV. 9. 18. 257. 376. 
415.441. 

Capite, tenants in, II. 60. 

Caption of indictment, IV. 551. i. 
Captives, II, 402. 

Captures at sea. II. 401. 

Caput Itminum, IV. 320. 

Carcan, IV. 158. 

Carnal knowledge of infants, IV. 212. 
Carrier, action against. III. 165. 

- water, HI. 165. 

Cart-bote, II. 35 , 

Case, action on. III. 52. 122. IV. 442. 


Case reserved at nipi prius^ HI. 378 . 

— stated out of chancery, III. 453. 
Castigatoiy for scolds, IV. 169. 

Castles suppressed hp Henrp2, L 263. 
Castration, IV. 206. 

t» France, IV. 206. 

Casu consimili, writ in. III. 51. 

proviso, writ of entry in, III. 183. 

reason for the writ, \h 137, 

Casual ejector. III. 202. ix. 

Cattle, malicious killing or maiming, IV. 
244, 5. 

owner answerable for, III. 153. 

211. IV. 197. 

Caveat, III. 98. 246. 

Causa matrimonii praelocuti, writ of entryj 
III. 18.5. 

Cause, challenge for, IV. 355. 

Causes of demurrer. 111 . 315. xxvii. 
Centenarius, 1. 116. 

Centeni, I. 116. III. 35. 

Centumviri, HI. 315. 

Cepi Corpus, III. 288. xvii. xx. xxi. 
Certificate for costs. III. 2H. 

nto chancery, III. 453. 

— — of assize, III, 589. 

bankrupt, II, 482. 484. n, 

— poor, 1. 564. 

■ — less used than formerly, I. 365. 

, trial by, III. 335. 

Certiorari facias, IV. 262. 265. 272. 520 
521. 

Cessavit, writ of, III. 252. 

Cessio bonorum, II. 475. 485. 

Cession of a benefice, L 392. 

Cestuy que trust, IL 528. 

vie, II, 125. 

use, II. 528. 

Chains, hanging in, IV. 202. 

Challenge of jury, III. 359. IV. 352. 

to fight, IV. 150. 

Chamberlain, lord great, 111 . 58. 
Champerty, IV. 135. 

Champions in trial by battel, III. 559. v. 
Chance, IV. 26. 

Chancellor, his name and office. III. 47. 

— jurisdiction over infants, II 

427. 

lord, III. 38. 47. 

, killing him, IV. 84. 

of a (uocese, I. 382. 

the duchy of Lancaster, II 

78. 

— exchequer, III. 44. 

— — — university, his coui 

III. 83. 

Chance medley, IV, 184. 

Chancery, court of, JII. 47. IV. 456. 
ordincmce for ih regidaHon t 

IV. 438. 



Ckapelyf>rmmenU in ejmct^d, II. 453, 

rtffc#, III. 92. 

Chapters, I. ssSL 

Charge to grand jiiry, IV. 303. 

Charitable uses, fi, 273. 576, 

— — commission of, III. 428. 

CkariMes, commUnm for inveiligatingt III. 
428. 

— — , cognizance of. III. 427. 

intormations for. III, 427. 

Charter, II. 295. 

Charter of the king, II. 346, 

Charter governments in America, I. 109. 
Charter-land, II. 90. 

Chase, II. 38, 416. IV. 415. 

j, beasts of^II. 38. 415. 

Chastity, homicide in defence of, IV. 181. 
Chattels, II. 385. 

^ personal, II, 387. 

real, 11.386. 

Chaud-medley, IV. 184. 

Cheat, action against. III. 166, 

Cheating, IV. 157. 

at play, IV. 1 73. 

Cheek, burning in, IV. 99. 370. 377, 
Chester, county palatine of, I. 117. 

, courts ofi III. 78, 

— — custom ofy II. 493. 

Chevisance, II, 474. 

Chichele, archbishop, vindicated, IV. 115. 
Chief baron of the eKchequer, 111, 44, 46. w. 

— justicp, III. 40, 41. 

justiciaiy of England, III. 38. IV^. 

416. 

— rents, II, 42. 

— , tenants in, II. €0. 

Child stealing, IV. 219. 

Chijdren, duties of, I. 453, 

— , evidence of, IV. 214. 

Chirograph, II, 296. 

of a fine, II. xv. 

Chivalry, court of. III. 68. IV. 267. 
, its jurisdiction, III. 103, 

IV. 267. 

— , guardian in, I. 462. 

>, tenure in, II. 62. 

Chose in action, II. 397. 

■ «, how assigned, IL 442, IV. 

441. 

possession, II. 389. 

Christian courts, HI. 64. 

Christianity, offences against, IV. 44. 

part of the laws of England, 

IV. 60. 

Church, bufglary in, IV. 224. 

— , larceny in, IV. 240. 

— , marriage in, I. 439. 

•, ol^ces against, IV. 50. 

orchurcb^yard,affi‘ays in, IV. 1 45. 
•*, rate, 1. 395. 111. 92» 


INDEX. 

Church, repairs of, HI. 

Churchwardens, 1. 394. 

Cinque ports, courts of, III. 79. 

Circuits, III. 59. IV. 422. 424. 
Circumstantial evidence, 111 . 371. 
Citation, III. loa 

Citizens in parliament, their electors, 1 . 174. 
City, I. 115. 

— need not he incorporatCf nor m epis^ 
copal see,\. 115. 

Civil Corporations, I. 47a 
death, II. 121. 

— injuries, III. 2. 

law, L 14. 19. 79. 81. 83. IV. 421, 

422. 

, its Study forbidden, I. 19. 

liberty, 1.6. 125. 251. 

list, I. 332. IV. 440. 

■ of his present majesty^ mnouni 

and disposition, I. 333. 

state, I. 596. 

subjection, IV. 28. 

Clarendon, constitutions of, IIL" S3, n. IV 
422. 

Clausum fregit. III. 209. 

Clearing contempts in chancery. III. 445. 
Clementine constitutions, 1. 82. 

Clergy, I. 376. 

— cannot sit in the house of commons 

L 175. 

restraint on their farming, I, 377. 

— "" ■ residence,how enforced, and in wha 

place, I. 392. 

averse to the common law, 1. 1 9 

20 . 

, benefit of, IV. 333. 365, 413. 429 

441, 

,plea of, IV. 533. 

■ , counterplea of, IV, 373. 

, prayer of, IV. iv. 

Clergymen, beating them, IV. 217. 

Clerical habit and tonsure, IV, 366. 

Cierico admittendo, writ de. III. 413. 
Clerk in office, I. 17. 

orders, 1. 388. IV. 367. 

of the market, his court, IV. 275. 

peace, IV. 272, 

Clients, IIL 28. 

Clipping the coin, IV, 90. 

Cloaths, malicious destroying of, IV. 245. 
Clocks, when introduced, IIL 410. 

Close, breach of, III. 209. 

rolls, IL 346, 

— -^writs, IL 546. 

Cloths, stealing from the tenters, IV. 238 
Coal-mines^ setting fire to, IV. 246. 
Coat-armour, U. 306. III. 105. 

Code of JustiniaD, L 81. 

Code of Theodosius, L 81. 

Codicil, II. 500. 
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Oogmsaii^ clmm t]if, IIL 998* IV* 

de ilroit, eoi»d ceo, &c fine 
8ttr« U* 559. 

taDtiim, fine sur^ 11* 

555. 

in replevin. III. 150. 
of pleas, il. 58. 
wrongs, III. 86. 

Cognizee of a fine, 11. 551. Ill* 157. 

— ^recognizance, II. 541, 

O^izor of a fine, 11. 550. 111. 157. 

recognizance. II. 541. 
Cognovit actionem, HI. 504. 397. 
Coin,iy8ifying, &c. IV, 84. 88. 90. 98. 120. 
— — , felonies and misdemesnors relating 
to,IV.98. 

— , treasons relating to, IV. 84. 88. 90. 
Coinage, instruments of, treason relative 
to, Tv. 90. 

— , rifflit of, I. 277. 

Coke, sir fidward, I. 72, 75. 

Collateraf consanguinity, II. 204. 

descent, II. 220. 

I issue, IV. 596. v. 

^ — warranty, 11. 501* 

Collatio bonorum, II. 517. 

Collation to a benefice, I. 591. 

Collative advowsons, 11. 22. 

Collecting the goods of the deceased, II. 
510. 

"College electhfu, IV. 65. 

— mignatimis, ibid. 

Colleges, I. 471. 

■ their visitors, I. 482, 

Collegia in the civil law, 1. 469. 

Cdliery, destruction of, by water, IV. 245. 
Colligendum bona defuncti, letters ad. II. 
505. 

Colonics, I. 107. II. 7. 

Colour in pleading. 111. 509. 
Combinations, IV. 159. 157. 

Combustk) domorum, IV. 574. 
Commenda, L 595. IV. 107. 
Commendation, 11. 46. 

Commer^ king the arbiter of, I. 275. 
Commission ofnmy, I. 41 1. 

„ . bankrupt, IL 480. 

— auxiliary, 11,480. 

lunacy, 1,505* 

— . 11 ' - the {leace, 1. 551, IV. 270. 

• to examine witnesses, III. 585. 

498. 449. 

take answers in equity, III* 

447. 

Commimonert of bankruptcy, (heir power, 
U. 481. 

^ the great teal, HI. 48. 

Cammitinent or bankrupt, IL 481. 
p j persons lu^cused, IV. 295. 


CotbmHtee cfeouncil, 1. 951* 

— .-.I,— pariiamenty 1, 185, 

, , 1 . 1 8 Ir 

peers out of parliafuent, IIL 


IV. 84. 


164. 


58. 

lunatic, I. 506. 

Common appendant, IL 55. 

— — appurtenant, II. 55. 

bail, HI, 287. 

barretor, IV. 153. 

— because of vicinage, IL 33. 
bench, court of, HI. 37. 

, justices of, killing them, 

disturbance of, III. 257. 

-, estate in, IL 191. 599. 

-farrier, &c. action against, llf, 

- form, proof of will in, IL 508. 

- in gross, 11. .34, 

- informer, HI. 161. 

-jury, HI. 358. 

•law, I. 63. 67. IV. 411. 412. 

, corporation by, 1. 472. 

, dower by, IL 132. 

, guardian by, 1. 461. 
nuisance, IV. 166. 
of cstoveK, IL 55. 

- pasture IL 34, 

- piscary, II. 34. 
turbar>% IL 34. 

— pleas, HI. 40. 

, court of HI. 40. 

•, court of, fixed at West- 
minster, L 22. 25. IIL 59. IV. 424. 

prayer book, reviling of, IV. 50. 

recovery, HI. 182, 193. IV. 

429. 

right of, IL 52. 
sans nombre, IIL 259. 

■scold, IV. 169* 

*, seal, I. 475. 

', surcharge of, HI. 237. 

•, tenants in, of lands, IL 191. vi, 
when to sue jointly, 
and when severally, 11. 194. 

I chattels personal 

IL 599. 

— vouchee, L 559. xviii. xix. 

— utterer of false money, IV. loa 

— - ways, IL 55, 

■' without stint, II. 54, 
Commonalty, 1. 405. 

Commons, house of, I. 158. 

when separated from 
the Lords, TSf. 428* 

who tneli^e to, 1. 

177. 

, how occasianal 
eies filled ^p, L 178. 
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g»*rwritof «.t.y«i.in. 

C^mmataon of good*, II. 5. — T ’^7> ^ i 

b»«««i»<Sp»-». IV- ■«<•«’■ gr:issr.!"S."iS. 

, table of, IL 205. 


276. 

— ♦ I I. lauic ui, *1. iw. 

todHU. .f 4. IV. 


76. 

Compensatio, 111. 505. 

Competent witnesses, III. 370. 
Composition, real, for tithes, II. 28. 

-— ^ with creditors, II. 484. 
Compound larciny, IV. 239. 
Compounding felony, IV. 133. 


VyUllBi.lciiur, www.m w», ««.>. w-.- 

Consecration of bishops, I. 380. IV. 115. 
Consequential damages, action for. III. 
153. 

Conservators of the peace, I. 350. IV. 
413. 431. 

... ■ truce and safe conducts, 

IV. 69. 


Compulsion 1 . . Consideratuin est per curiam, III. 396. 

C(wi;}«rg ^ • • jy. Consilium, or imparlance, IV. 356. 

Compurgators, HI. 34-, 343. Consimili casu, writ of entry in, lU. J 

Concwlment from the crown, IV. 436. JP* 

- of bastard’s death, IV, 198. Consolidation, III. 75. 

Consort queen, I. 219. 

0 / property b!, bankrupt, n. Conspira^ lV.^36.^ 

482. * 


oth^e^prosecuttons, IV. 136. Consideration of contracts, II. 443. 446.«. 
‘ deeds 11. 296. u. tv. 


of the offer of a butte, Vf. 120. Constable, I. 355. 411. IV. 292. 

fY m - -- htvin nrciiet^ied,. I. 356 

*, 11. 353. 


268. 


■ , how protected, I. 356. 

_ , special, of two kinds, ibid. 

— ,high, 1. 116. 

— , lord high, I. 355. III. 38. IV. 

his Court, III. 68. 

IV. 267. 

Constitution, English, 1. 50. 127. 144. 154. 
160. 213. 217. 233. 257. III. 60.* IV. 

'll 154, 155. 459. 

gfa bo’tftl 'll.340, xiii. III. xxii. Construction of deeds and wills, II. 379. 

Conditional fees, II. 1 10. ~ *^*^***ro «'« 

if descent of, aUereibyper- Constructive treason, IV. 75. 85. 

formance of the condition, II. 1 1 1 . Consuetudinibus et semtiis, wnt de, 

/if«i/flrion<inici/s,II. 156. 164. * 232. 

■ Consul,!. 25*1. 


Concessit fine sur, **. 

Conclusion of deeds, II. 304. i. lu. xu. 

pleas, III. 303. 

Concord in a fine, II. 350. xiv. III. 157. 
Concurrent leatet, II. 320. ___ 

Condition, II. 17.n. 299. viu. 

, breach of, II. 281. 

— , estate on, II. 1 52. 
r, in deed, II. 1 55. 
law, II. 154, 155. 


HI. 


pardon, IV. 401. 

Confess and avoid. III. 310. 

Confession by prisoners, IV. 296. w. 357. 
01 action. III. 302, 397. 
ta hiRh treason IV . 357. 
of aduUery, I. 441. 

of indictment, IV. 329. 

. 



Consultation, writ of. III. 114. 
Consummate, tenant by curtesy, II. 128. 
Contempt against the king, IV. 121. 

, — — in courts of equity, III. 445. 
law, IV. 283. 


Contenement, IV. 379. 
Contentious jurisdiction. III. 66* 
Contestatio litis. 111. 297. 

« . <■ TV . 


Confesso, bill taken pro, III. 444,445. 

Confinement to the realm, I. 265. «*.**, x**. ^.*. 

Confirmation of bbhops, I. 378. 380. l \ . Contingent l^c^, II. 513. 
, , - - remainder, 11. ] 

llw* _• 

lands, II. 325. 


Confiscation,!. 299. IV. 377. 


II. 171. V. 


XX. 

remainder, 11. 169. 

trustees to support 


Confusion, 


, 11. 405. 


uses, 11. 
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^^tf;;yS;;T 3797582 . iv. 421 . ^nanual cw™ n ni. , 75 . 

c3,taking,kUUng.or stealing, IV. 233. Continuance, III. sie. v. Wj^xxvi. xxm 


259. 

Conjugal rights, restitution of, III. 94. 353t 
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treqpttt^ III. sis. 
On^racti Q. 44S. 

■ actkm xm, HI, 1 17. 

^press, III. 154. 

^ implied. 111. 159. 
of marriage, I. 439. 

suit for, in. 93. 

•, original, between king and peo- 
ple, I. 933. 

— — , simple, II. 465. 

-, special, 465. 

Contractu, action ex. III. 117. 
Contravention^ IV. 5. 

Convention of estates, I. 151, 152. 

" parliaments, 1. 1 52. 

Conventional estates for life, IL 120. 
Conversion, III. 152. 

Conveyances, II. 9. 293. 309. IV. 430. 
Conviction, FV. 362. 

— , summary, IV. 280. 283. n. 

Convocation, I. 279. 

■ ' , court of bishops in. III. 67. 

Coparcaiers, 11. 187. 

Copper coin, counterfeiting, IV. 100. 

Copy of indictment, IV. 351. 

— record of indictment. III. 126. 
Copies of records^ III. 367. 

Copyhold, II. 95. 147. FV. 39. 

for life, II. 97. 

— — , forfeiture of, II. 284. 

— not liable to elemt, III. 419. 

— — of frank tenure, II. 100. 149. 

— ■ — — ' inheritance, II. 97. 

— turned into frank fee, II. 368. 

•, how affected by general statutes^ 
11. 113. 

granted to charitable useSfll. 376. 

Copyrights, II. 407. 

Com, grain, meal, &c., destroyingJV . 246. 
Com rents, II. 322. 

Cornage, tenure by, II. 74. 

Cornwall^ inheritance to the duchy, I. 225. 
Corody, I. 284. II. 40. 

Coronation oath, ancient, I. 236. 

- — of JEthelred 2nd. 1. 235, 

modem, I. 235. 

Coronatore eligendo, writ de, 1. 347. 

- exonerando, writ de, I. 348. 

Coroner, I. 346.1V. 292. 413. 

— — *1 election, I. 348. 

inqtdntion by, how to be taken, I. 

348. 

, how proceeded against for mnis* 
tend neglects, I. 349. 

— — , his cou|^ IV, 274. 

Onpomte counriel, 1. 190w 

name, L 474. 

Corporation, 1. 467. 11. 43a 

Umt anprerogative in creating, 

I. 474. 


C^mration act, fV. 58. 499. 

— — — , courts of, III. 80 . 

what majority competent 4o 
bind, I. 478. 

— - visitedby whom, I. 489. 

— — — — it’s dissolution, 1. 485. 

■ duties, 1. 479. 

—-incidents and powers, 1, 477. 
-, it’s lands, if dissolved, 1. 464. 

II. 256. 

privileges and cUsabilities, 

f. 476. II. 184. n. 

Corporeal hereditaments, II. 17. 

Corpse, stealing of, II. 429, IV. 236. 
Corpus juris canonici, I. 82. 

civilis, I. 81. 

Correction, house of, IV. 370, 371. 377. 

— of apprentices, I. 428. 

children, I. 452. 453. FV. 

182. 

scholars, I. 458, IV. 182. 

servants, I. 429. IV. 182. 

wife, I. 444. 

Corruption of blood, II. 251. IV. 588. 413. 
438. 440. 

Corsepresent, II. 423. 

Corsned, trial by, IV. 345, 414. 

Cosinage, writ, of, III. 126. 

Costs, II. 439. III. 188, 399. XV. xxviii, 
xxxi. 

, how restrained by statute, III. 401. 

— in equity, III. 451. 

payable to the king. III. 400. 

, no more than damages, III. 400. 

, on not going to trial, HI. 357. 

— recover^ by pauper, III. 401. 

Covenant, III. 156. ^ 

in a deed, IL 304. viii. x. 

, real, II. 303. n. III. 157. 

to stand seised to uses, II. 338. 

, writ of, IL 350. xiv. III. 157. 

Covert baron, I. 442. 

Coverture, 1. 442. 

Council, court of the, I, 229. 

Councils of the king, 1 . 227. 

Conned privy, 1 . 230. 

Counsel, III. 26. 

— , action against, HI. 165. 

, for prisoners, IV. 355. 

, king's, III. 27. 

— — , when silenced, III. 29. 

~, privilege of. III. 29. 

Count, 1. 116. 398. 

——in declaration, III. 293. 995. 
Counterfeiting the king’s coin, IV. 84. 88. 

king’s seals, FV. 83. 89. 

Counterpart, IL 996. 

County, III. 349. IV* 349. 

— — , trial by the, 1. 1 16. IV.41 1.- 
•, bridge, what ti, 1. 357. 
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County court, I. l7$*377.III.S^IV.4n. 

414. 416. 460. 466. 464. 441. 

- — court of Muidleflei^ III. 86. 

„ ■ Palatine, L 117. IV. 431. 

Court, I. 667. in. 63. IV. 658. 414. 
baron, 11. 90. 111. 33. IV. 411. 

>, Christian, 111. 64, 
hand, III. 323. 
lent, IV. 275. 411. 424. 
martial, 1. 4IG. 

. of inquiry^ 1. 418. 

, power to erect, 1. 667. 111. 24. 

Courts, profits ofl. 289. 
•^—publiskingtheprocecdingi o/*,IV.286, 
Craven, III. 340. IV. 348. 

Creadon numepy 1. 402. 

Credible witness. III, 370. 

Crimes, IV. 1.2, S. 

Criminal conversation, 111. 159. 

information y IV. 312. 

law, IV. 2. 

CrochardSy IV. 98. 

CropSy growinSy seized bp sheriff y III. 417. 
Cross bills, Ilf. 448. 

causes. III. 451. 

remainder, II. 581. 

, sign of, in deeds, II. 505. 

, Uial bp they IV. 346. 

Crown, descent of the, I. 191. IV. 413. 

■ lands how managedy I. 286. 

office, IV. 265. 308. 

, pleas, of the IV. 2. 

— prosecutions for misdemeanorsy IV. 

312. 

Cucking-Stool, IV. 169. 

Cui ante divortium writ of. III. 183. 

in vita, writ of. III. 183. 

Culprit, IV. 539. 

Cumberland, theft in, IV. 238. 

Curate, I. 393. 

, his salary, III. 90. 

Curator of inf^ts, &c. 1. 460. 

Curatores viarum, 1. 358. 

Curfew, IV. 419, 420. 

Curialitas, II, 126. 

Cursing, IV. 59. 

Curtesy, tenant by, II. 126. 

Custody of idiots and lunatics, I. 303. 111. 
427. 

Custody of temporalties, I. 282. IV. 421. 
Custom, II. 263. 422. 

■ , assurances by, II. 565. 

-, dower by, II. 132. 

-^general, I. 68. 73. 

-Tneriot, II. 422. 

- of London, how tried, HI. 334. 

-, particular, I. 74. 

— ^ bow allowed, I. 78. 

— I proqf t^uired m sup^ 

of 1. 67. 


Custom, partieulir, ^6gal, L 76« 

Customa^ fireebdd, IL 100 149. 

tenant, H# 147. 

Customs on merchandise, I. 314. 316. 
Custos rotulorum, I. 349. IV. 276. 

Custuma antiqua sive maena, I. 315. 

■ — parva et nova,!. 315. 

Cutpurses, IV. 242. 

D 

Damage to things persona], JU. 152. 
Damage feasant, III. 6. 8. n. 

Damages, II. 438. 111. 187, 188. 

Danel^e, I. 65. IV. 412. 

Darrein presentment, assize ol^ III. 645. 
Date of a deed, II. 304. i. iii. w. xiii. 

Day in bank, 111. 277. 

court, III. 316. 

of grace. III. 278. 

De bene esse, III. 383. 

De la plus belle, dower, II. 132. 

Deacon, I. 388. 

Dead man’s part, IL 518 
Deadly feud, IV. 244. . 

Deaf, dumb, and blind, 1. 304. II. 497. 
Dean and Chapter, 1. 382. 

Dean, rural, I. 383. 

Deanery, rural, 1. 112 
DeanerieSy new^ and oldy I. 383. 

Death, appeal of, iv. 314, 424. 

— , civil, I. 132. 

, judgment of, IV. iv. 

— , of party to svity III. 399. 

-, recording sentence ofy IV. 377. 
Debet et detinet, action in. III. 156. 

Debt, II. 464. III. 154. 

— , action of. III. 1 54. xv. * 

, action of, on amercement. III. 161. 

, by law, III. 161. 

escape, III. 165. 

— — — , judgment, III. 160. 421. 

^ penal statutes. 111. 161. 

— , information of. III. 261. 

— , public, 1. 525. IV. 441. 

Debtee executor, II. 512. ». Ill, 18. 
Debtor, refusing to discolor his efiects, 
IV. 156. 

- ■ executory II, 512. 

Debts, priority of, H. 511. 

Deceit, action for, HI. 166. 

— of, HI. 165.* 405. 

* — on the case, in nature oij 

III. 166.* 405. 

Decennaiy, 1. 114. IV. 252. 

Deception of the king in his grants,. I. 
246. 

Decisive oath, IH. 342. . , 

Declarsdion, IIL 693. viii. xxv. 

in ejectmenty HI. 202. 



INDEX* 


Dedaratory part of a law, 1 . S4, 

statutes, 1. 86. 

Dedicatory plea, IV. 3S5, 566. 

Decree in e^ty, III. 451. 

■ ubtatned 6yfraud» III. 454. 
Decretals, I. 82. 

Decretum Gratiani, I. 82. 

Pediinus potestatem, I. 552. 11. 351. III. 
447. 

Deed, IL 295. 

Deed-poll, II. 296. 

Deeds, stealing of, IV. 234. 

Deer-stealing, IV. 235.239. 

■ " in disguise, IV. 144. 

JDefamaiion^ 111. 98. 

Default, judgment by. III. 296. 395. 
Defeazance, deed of, II. 327. 342. 

Defect of parties^ III. 442. 

Defectum, challenge propter, III. 362. 
IV. 352. 

Defence, II. xviii. III. 296. iv. vi. xiii. 
xxviii. 

. I -fc— against burglary and housebreaking 
in France^ IV. 180. 

Defendants, 111. 25. 

.. — , death of oncy III. 302. 

Defensive alle^tion, 111. 100. 
Deforcement, III. 172. 

Deforciant, II. 350. xv. xvi. III. 174. 
Definitive sentence, III. lO.l. 

Degradation of peers, I. 402. 

Degrees conferred by the archbishop, I. 
381. 

in writs of entry. III. 181. 

I — of consanguinity, II. 206. 

. — , how reckoned, 

IL 206, 207. 224. 

. — >■ — of guilt, IV. 34. 

Dehors, matter, III. 387. IV. 390. 

Delay of the law. III. 423. 

Delegates, court of. III. 66. 69. 

, in academical causes, 

III 85. 

Delictum, challenge propter, III. 363. 

IV. 352. 

Dcfit, IV. 5. 

Delivmnce, ncond writ of, III. 150. 
Ddivery of a deed, II 306. iii. xii. xiH. 

of goods, IL 448. 

Demand of lands, IL xviii. 

. 1.1 of money with menaces, IV. 241. 

Demandant and tenant, II. xviu. 

Demesne lands, IL 90. 

Demesnes of the crown, 1. 266. 
DemMnari^ tender o^ 111. 5. 

Demise of the crown, 1. 188. 249. 
Demi-vllls^ 1* 115. 

Democracy, L 49. 

Demolisluiig churches, houses, &c. IV. 

143. 


Demurrage, IV. 68. 

Demurrer, III. 314. xxvti. 

- book, III. 317. 

— — in equity, III. 446. 

to evidence. III. 372. 

indictment, IV. 333. 

Denial of rent. III. 170. 

Denizen, 1. 574. 11. 249. 

Deodand, 1. 300. 

Departure in pleading, III. 310. 
Depopulatio agroriim, IV. 374. 

Deposit in lieu of bail. III. 290. 
Depositions, HI. 383. 

in chancery. III. 449. 

ecclesiastical courts. III. 

100 . 

Deprivation, 1. 393. 

Derelict lands, II. 261. 

Dereliction of property, IL 9. 

Derivative conveyances, II. 324. 
Descender, writ of formedon in, 111. 192. 
Descent of lands, IL 201. IV. 413. 421. 

■ ^ favouredy II. 241, 

Descent of the crown, 1. 193. iV. 413. 

^ collateral, 1. 194. 

>, lineal, L 193. 

-, rules of, IL 208. 

-, table of, IL 240. 

Desertion, 1. 416. IV. 102. 

Destruction of vessels, IV. 244. 

Detainer, forcible. 111. 179. IV. 148. 

, unlawful, III. 151. 

Determinable freehold, II. 121. 
Determination of will, IL 146. 

Detinet, action of debt in, HI. 156. 
Detinue, action of, III. 152. 

Devastation, 11. 508. 

Devise, II. 373. IV. 450. 

■ — of afler^purchased lands, IL 379. 
— — ' ■ of same lands to several persons, 
II. 381. 

Devisee, liable to debts to devisor, IL 
378. 

■■ ' of land, liahiUties of. III. 158. 

Die eat sine. 111. 316. 399. 

Dies juridici, III. 276. 

amoris, III. 278. 

Diet, excess in, IV. 171. 

Diets, 1. 147. 

Digests,!. 81. 

Dignity of the kmg, 1. 241. 

Dimities, IL 37. 

Dilapidations, 111. 91. 

Dilatory pleas, III. 501. # 

Diminishmg the coin, IV. 90. 

Diminishing of record, IV. 390. 

Diocese, 1. ill. 

Direct prerogatives, 1. 239. 

Directory part of a law, L 55. 

Disabilities, IV. 377. 
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Disab^ty, plea to, III, 301, 

Disabling a man’s limbs or members^ 
IV. 205, 6, 7. 

— statutes of leases, II. 320, IV. 

432. 

Duappendanc^y II. 22. 

Disclaimer of tenure, IL 275. III. 233. 
Discontinuance of action, III. 296, 

estate. 111. 171. 

Discovery by bankrupt, IL 483. 

. of bankrupt^ property^ II. 482. 

of accomplices, iV. 330, 331. 

— ; on oath, III. 382. 437. 

Discretionary fines and imprisonment, IV. 
378. ^ 

Disfiguring, IV. 207. 

Disguise, IV. 144. 

Dismembering, punishment by, IV. 377. 
Dismission of bill in equity. 111. 451. 
Disorderly houses, IV. 167. 

— persons, IV. 169. 

Disparagement, II. 70. 

Dispensation from the king, 11. 70. 

pope, IV. 115. 

Dispensing power of the King, I. 142. 186. 
342. IV. 436. 440. 

when it hegan^ I. 142. 
Dispossession, III. 167. 198. 

Dissection of murderers, IV. 202. 377. iv. 

Disseisin, II. 195. 111. 169. 

at the party’s election, III. 170, 

171. 

-, warranty commencing by, II. 

302. 

', writ of entry sur, III. 183. 
Dissenters, protestant, IV. 53. 

, their places of worshipy IV. 54. 

■' ■■ ■' - teachers, IV. 54. 
Dissolution of parliament, I. 188. 

Distress, II. 41, 42. 452. III. 6, 7. 

, excessive. III. 12. 

, illegal, for crown debts, IV. 423. 

, infinite, III. 231. 280. IV. 285. 

318. 

■ , not to be impounded in several 

places. III. 13. 

— of goods of bankrupt, II. 487. 

of drovers* calUe, 111. 8. 
of utensils of trade. III. 10. 
of beasts of the plough, ibid, 
of things in the custody of the law, 

m. 

of goods concealed or removed, III. 

11 . 

sale of, 111. 14* 

-, second, III. 12. 

Distnbution of intestate’s effects, II. 515. 

IV. 408. 424. 439. 

Distringas in chancery, III. 445. 


Distringas in detintte,lll. 413. 

juratores. III. 354. 

to compel appearance, IB. 

xvi. 

Disturbance, III. 236. 

of common, III. 237. 

franchises, III. 236. 

■ . patronage. III. 242. 

■ — religious assemblies, IV. 54. 

— tenure, III. 242. 

ways, 111. 241. 

Disturber, 11. 278. 

Diversity of person, plea of, IV. 396. 
Dividend of bankrupt’s effects, IL 487. 
Divine law, 1. 42. 

— — right of kings,!. 191. IV. 456. 

tithes, 11.25. 

service, tenure by,IL 102. 

Division in a county, IV. 273. 

Divorce, 1. 440. 111. 94. 

for iUdemper, 1. 441, 

Do, ut (fes, IL 444. 

facias, IL 445. 

Doequet of Judgment, 11. 511. III. 397^ 
Doctrines, illegal, asserting or publishing, 
160. 208. 217. IV. 91. 116. 123. 

Dog, carrying, IV. 123. 

Dogs, stealing them, IV. 256.* 

, &c. owner answerable for, HI. 153. 

Domebook of Alfred,!. 64. IV. 411. 
Domesday book,IL 49. 99. HI. 331. 
Dominion, 11. 1. 

Domitae naturae, animals, IL 590. 
Donatio mortis causa, IL 514. 

Donative advowsons, IL 23. 

Done grant et render, fine sur, IL 353. 
Donis, statute de, IL 112. 

Dotkin, IV. 98. 

Double fine, IL 353. 

— plea, III. 308. 

voucher, IL 3S8.n. xvii. 

Dowager, princess, IV. 81. 

queen, 1. 224. IV. 81. 

Dower, IL 129. IV. 424. 

— — , of alien wives, IL 131. 

— ad ostium ecclesias, IL 132. 

— — assignment of, IL 155. 

, bar of, IL 136. 253.n. 

by common law, II. 132. 

custom, IL 132. 

de la plus beUe, IL 132. 

ex assensu patris,!!. 133. 

—, justices of. III. 59. 

— , unde nihil habet, writ of. III. 

, writ of right of. III. 183. 194. 

Draught for money, IL 467. 

Drawbacks, 1 . 31 5. 

Drawing to the.^ow8,rV. 92. 376. 

Droit droit, 11 . 199. 

Druids, their customs, L 63. IV. 408. 
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Drunkenness, IV, S5. 64. 

Duchy court of Lancaster, IIL 78. 
Dudung-stool, {V. 169. 577. 

Duel, Iv. 145. 185. 199. 

DuMngy ordinance agamtt^ IV. 458. * 
Dues, ecclesiastical, non-payment of, III. 
89. 

Dukes, 1. 597. 409. 

Dam intra aetatem, writ of, III. 185. 

non compos mentis, writ of. III. 

185. 

Duodecima manus. III. 545. 

Duplex querela. III. 247. 

Duplicatio,ni. 510. 

Duplicity in pleactina. III. 508. 511. 
Durante absentia, amninistration, II. 505. 

minore aetate, administration, li. 

505. • 

Duress, II. 292. 

of imprisonment, I. 151. 156. 

per minus,!. 151. IV. so. 

Durham, county palatine of, 1.117. 

, courts of, III, 78. 

Duties of persons, I. 125. 

the king, I, 255. 

Dwelling-house, 1 V. 224. 


E 

Eagles, IV. 98» 

Ealdormen, 1. 598. 

Ear, loss of, IV. 146. 157. 160.* 206. 248. 
577. 

Earl, I. 116. 598. 

Earl marshall, his court. III. 68. IV. 267. 
Earnest, II. 447. 

EatCTnenl, possession of, 111.2 1 7. 

Easter term, writs in, III, 275. 

East India Company, nature of the charter, 

I. 110. 

Eat inde sine die, III. 516. 399. 
Eaves-droppers, IV. 168. 

Ecclesiastical corporations, 1. 470. 

courts, III. 61. 

— — — their cogtuzance, III. 
87. IV. 275, 425. 

when separated from the 
civil,III. 62. IV, 41 5. 421. 

Edmund Ironside, 1. 198. 

Education of children,!. 450. 

Edgar, km& his laws,L 66. IV. 412. 
Edward the confessor, his laws, 1.66. 
IV. 412. 420. 

Egbert, IV. 410. • 

E^tian8,rV. 4.n. 165. 

E&tione firmae, writ of, III. 199. 
£!|ectment, action ID. 199. viiL IV.441. 

, Bml in, III. 204. 

Comentf rule in, Illi 205. 


Ejectment, entry in. III. 205. 

■ I. — — — , ptmnHjf m,nominal,lll, 205. 

Election of bishops, 1. 57. IV. 115. 42L 

magistrates, I. 540, IV. 415. 

427. 

members of parliament, 1. 170. 

177, 

-, whodisquaUfiedtovotein,h\12, 
175,174,175. 

Scots peers, 1. 169. IV. 116. 

Elective monarchy, I. 192. IV. 415. 
Eleemosynary corporations, 1. 47 1. 

Elegit, estate by, II. 16 1 . 

, writ of. III. 418. rv. 426. 

Elizabeth, 1. 195. 

Elisors, III. 355, 

Eloignment, III. 129. 149. 

Elopement, 1. 442. II. 150. 

Ely, courts of, III. 78. 

, isle of, 1. 120. 

Embargo, 1. 270. 

Embassadors, 1. 255. 

killing them, FV. 85. 

violation of their privileges, 

IV. 70.441. 

•* servants, who envied to pri^ 
vilegeas suck, I. 257. 

Emblements, II. 122. 145. 405. 

, reason of, II. 122. 

Embowelling alive, IV. 92, 93.n. 577 
Embracery, IV. 140. 

Emperor, his authority, 1. 242. 
Emphyteusis, III. 252. 

Empson and Dudley, IV. 510. 

Enabling statute of leases, II. 519.< 
Enclosure, disseisin by. III. 170. 
Endowment of vicarages, 1. 587. 

widows, II. 155. 

Enemies, 1. 257. IV. 85. 

goods, II. 401. 

England, 1. 1 1 1 . 

Englescherie, IV. 195. 
EngUsh,lawproceeding8in,III.S22.1V.441. 
EnCTOssing, iV. 159. 

Enlarger restate, 11.524. 

Enlarging statute,'!. 87. 

Enquiry, writ of, HI. 598. 

Enseint, 11. 169. 

Entails, II. 1 12. IV. 427. 431 . 

Entries, books o^ III. 271. 

Entry, III. 5. 174. 

•, forcible, III. 179. IV. 148. 
on lands, II. 512. 
tolled by descent, III. 176, 177. 
right of, to support contingent remain^ 
der, II. 171. 

, writ o^IExviim. 180. 

Equity, I. 61. 91* III. 50. 429. 

and law, courts of, how disrin* 
guiriied. m. 429. 456. IV. 442. 
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Equity courts, history of,lIL IV. 450, 

^ practice of, III. 442. 

of redemption, II. 159. 

statutes, III. 431. 
reserved, 111.455. 
side of the chancery, HI. 5a 
exchequer, III. 45. 

Kriarch, IV. 313, 

Error, costs in, HI. 400. >. xxxi. 

,5ai/ in, 3.* 410. 

UiniiatioM in, HI. 41 1 • 

., writof,111.407.4ll.«.xxvii. 1V.391. 
^ u/hprfl prosecuted, HI. 4 10, 

4ll.IV.39i. 

Escape, HI. 290. 415. IV. 129. 

— , action for, HI. 165. 

— •, assisting in, IV. 131. 

, ... ■-», in the attempt^ IV. 130. 

Escheat, 1.303. IL 1 1. 72. 89. 244. IV.'388. 

413.418. 

j writ of. III. 194. 

Escrow, 11.307. 

Escuage, II. 74. IV. 422. 

, Sir Martin Wright' t account of, 

II. 75. 

Espies, Il.xviii. III. 11. 

Esquire, 1. 406. 

E88oign,III.277. 

... day of the term, lU. 278. 

Estate in lands, II. 103. 

Estates of the kingdom, L 156. 

Estoppel, II. 295. 308. 

Estoveriis habendis, writ de, I. 441. 
Estovers of a wife, I. 441. 

— , common of, II. 55. 

Estrays, 1.297. Ik 14. 

— , king's cattle cannot be, 1. 298. 
Estreat of recognizance, &c. IV. 253. 
Estrepement, writ of, III. 225. 

Evidence, 11.567. IV. 356. 

Ex officio informations, IV. 308. 

Ex post facto laws, 1. 46. 

Examination in chancery. III. 449. 

- of bankrupt^ II. 481. 

- prisoners, IV.296. 

witnesses, HI. 372. 

., trial by. III. 331. 

Exceptio, III. 278.n. 310, 

Exceptions, bill of. III. 3 72. 

- - to answer in chancery, III. 448. 

Exchange, bill of, II. 466. 

I — , deed of, II. 323. 

- of goods and chattels, II 446. 

I ' - — lands, IL 322. 

Exchequer chamber, court of, III. 56 .410. 
court of, III. 44. 


Ezdse, oi&ncet egi^nst, bow tri^ 1V> 
281. 

Exclusion bill, 1« 210. 

Excommunication, IH. 101. 
Excommunicato capiendo, writ de,IlL 102* 

f I*. 1 . J .. 

— — dell 


iiberaiido,writ de,HL 


0 ^ 

1 —, rectipt of, HI. 44. 

Excise, L 319. 

I. — - — , hereditary, L 288. 


102 . 

Excusable homicide, IV. 182. 

Executed contract, IL 443. 

" estate. IL 163. 

— fine, II. 353. 

— remainder, IL 168. 

Execution, civil, 111.412. xxiii. 

criminal, IV. 403. 

— — — , award of, IV. 263. vi. 

— , plea in bar of, IV. 396. 

precept of, IV. 405. 

, rule tor, IV, 404. 

varying from judg- 
ment, IV. 179. 404. 

— — , warrant of, I V.404, yi. 

writ of, IV. 403. vii. 
of devises, IL 376. 

— uses, 11.333. 
process of, HI. 279. 410. 
Executive power, 1. 190. 

Executor, IL 505 

— de son tort, IL 507. 

of executor, IL 506. 

bequest, IL 174. 

Executory contract, IL 443. 

devise, IL 173. 334. 

principle of the Imitations on, IL 

174. 

estate, IL 163. 
remainder, IL 169. 
Exemplification, IL xvii. 

Exemptions from tithes, IL 28. 

Exigent, writ of, III. 283. IV. 319. 

Exigi facias, writ of, HI. 283. xix. IV. 319. 
ExSe, 1. 137. IV. 377. 

revived as a punishment for certain 

libels, 1. 137. 

Expectancy, estates in, IL 163. 

Expenses of prosecution. FV. 362. 

witnesses, III. 369. IV. 362. 

Exportation of wool, &c. IV. 154. 428. 
denda* 

Express condition, 11. 1 54. 

■ ■ — contract, IL 443. III. 154. 

malice, FV. 198. 

-warranty, H. 301. 

Extendi facias, IH. 420. 

Extent, writ of, III. 420. 

Extinguishment of estates, IL 325. 
Extortion, IV. 141. 

Extraiiaroclttai {daces, 1. 1 14. 

tithes^ 1. 284. 

Extravagaids, L 82. 
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Eye, putting out, IV. 206, 207. 

Eyre, chief jusdce in, III. 7S. 

, justices in, III. 58, IV. 422. 42 J. 

, killing them, IV. 84. 


Facio ut des, II. 445. 

— ■ ■■ < — ■ facias, 11. 444. 

Facto, king de, 1. 204. 570. IV. 77. 

Factor, I. 427. 

Factorship, cognieable in equity. Ill, 457. 
FaculHet, III. 66. 

Fair, 1.274. III. 218. 

Falcon tfealing, IV. 256. 

False imprisonment, III. 127. IV. 218. 

— ■' , action of, III. 138. 

— judgment, writ of, III. 34. 407. 

news, IV. 149. 

return, action for, HI. 111. 165. 

— ~ verdict. III. 402. IV. 140. 

weights and measures, IV. 1 57. 

Falsi crimen, IV. 89. 134. 156. 247. 
Falsifying attainder, IV. 390. 

coin, IV. 84. 88. 90. 98. 

judgment, IV, 390. 

Fame, good or ill, IV. 256. 299. 

Farm, 11.318. 

Farrier, common action against. III. 165. 
Father deserting his family, 1. 448. 

Favour, challenge to. III. 363. 

Fealty, 1.367. 

- , oath of, II. 45. 53. 86. 

Fear, putting in, IV. 242. 

Fee, II. 45. 104. 106. 

— , after a fee, II. 334. 
ecclesiastical. 111. 90. 
farm rent, II. 43. 

— , simple, II. 104. i. vi* 

— tail, II. 112. vi. 

Fees to counsel, III. 28. 

Feigned issue. III. 452. 

Felo de se, II. 499. IV. l89. 

Felon, II. 499. 

Felonious homicide, IV. 188. 

Felony, II. 284, IV, 94. * 

' on border of county, IV, 305. 

, appeal of, IV. 310. 

, oompounding of, IV. 134, 

— , mbprision IV. 121 . 

, punishment of, IV. 98. 216. 222. 
Feme covert, 1. 442. II. 292.497* 

Feodfd actions. III. 117* 

— tenures, II. 44. 425. 431. 

" ' ■— amongthe Saxons, IV, 4 1 3. 
. . — when received in England, 

11.48. IV. 413. 418. 

Feoffinent, n. 310 . i. . 


Feoffment, why its operation I 
314. 

Fcorm, II. 518. 

Ferae naturae, animals, 11. 390. 

Ferry, III. 219. 

Fetters, IV. 300. 322. 

Feud, II. 45. 

— , resemblances to, II. 64. 

Feudatory, II. 53. 

Feudum antiquum, 11.212. 221. 

apertum, 11. 245. 

— honorarium, 11.56. 215. 

— impropriuni, 11. 58. 

inaividuum, II. 215* 

•• matemum, II. 212. 243. 
novum, II. 212. 221. 

held, ut antiquum. 11 

212 . 221 . 

— paternum, II. 243. 

- proprium. II. 58. 

Fiction in law, III. 43. 107. 

Fictitious plaintifi^ IV. 134, 

Fidei commissum, 11. 327. 

Fidejussors, III. 108. 291. 

Fief, IL 45. 

d* haubert, II. 62. 

Fieri facias, writ of III. 417. xxx. 

feci. III. xxxi. 

Fifteenths, I. 309. 

Filial portion, II. 519. 

Final decree, III. 462. 

—judgment, III. 398. 

Finding of indictments, IV. 305. 

things personal, II. 9. 

Fine for alienation, 11. 71. 89. 

endowment, II.«155. 

■ — ■ — misdemesnors, IV. 577, 378. 

in copyhold, II. 98. 

oflands,II. 118.348.557.n. III. 15: 

174. IV. 426. 429. 

executed, II. 353. 

— , reversal of, when levied of 
holds, IL 368. III. 166.* 

— surdone, grant et render, IL 353. 

•cognizance de droit, come ce 
&C. IL 352. xiv. 

•Cognizance de droit tantum, 1 

353. 

•concessit, IL 553. 

Fines and Forfeitures, when grantable,! 
259. IV. 379. 

to the crown, L 221. 

Finger, disabling, IV. 206. 

Fire, negligence of, 1. 431. IV. 222. 
Fire*bote,IL 35. 
jFlre«ordc^, IV. 342. 

Fire works, IV. 168. 

First-fruits, )• 284. 11. 67. IV. 107. 

Fish, royal, I. 223. 290. 
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Fiihy roy«4 ttealing in di^guiie, I. 

236 .^ 

, or attempting to 

steal, IV. 236. 

Fishery, common of, II. 34. 

— , free, II. 39. 410. IV. 424. 
several, 11. 39. 

Fishpond, destroyine, IV. 246. 

Fitznerbert, I. 72. III. 183. 

Fixtures, II. 281. 

Fleets, I. 262. IV. 419. 

Fleta, I. 72. IV. 427. • 

Flight, IV. 387. 

Flotsam, 1. 293. III. 106. 

Foenus nauticum, II. 459. 

Folk Iwd, II. 90. 92. 

Foot of a fine, II. 551. xv. 

Force, what excuses an unlawful, IV. 30. 

— or treasonable act, IV. 

83. 

injuries with and without, III. 1 18. 
when repellable by death, IV. 

181. 

Forcible abduction and marris^, rV.208. 

— entry and detiuner, lu. 179. IV. 

148. 

Foreclosure, II. 159. 

Foreign bill of exchange, II. 467. 

" coin, forging it, IV. 89. 99. 120. 

county, indictment in, IV. 303. 

- dominions, I. lio. 

■■■ prince, pension from, IV. 122. 

service, iV. 100. 

Forest,!. 289. U. 14. 38. 414. 
courts, III. 71. 

laws, II. 416. III. 73. IV. 415. 
420,421. 425. 432. 437. 

Foresta, carta de, IV. 425. 425. 

Forestaller, disseisin by, 11. 170. 
Forestalling, IV, 1 59. 

Foretooth, striking out, IV. 206. 
Forfeiture, I. 299. II. 153. 267. 

■ ' in Normandy, IV. 386. 

*, evidence that goods were liable 
to. 111. 262. 

——for crimes, IV. 577. 381. 423, 
424. 

' — of copyholds, II. 284. 

> 0 ^ and chatties, II. 420. 
111.262. IV. 386. 

lands, II. 267. IV. 381. 
Forgery, IV. 247. 

Forgiveness b^ the prosecutor, IV. 364. 
Forma paugeris, III. 400. 

Formeaon, writ of. III. 191. 

Forms of law, unalterable, I. 142. 
Fornication, IV. 64. 

Forts 1 ^ castli^,|« 263. 

Fortone^ellers, Iv . 62. 

F 9 rty days court, III. 71. 
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Founder of a c^oration, I. 4«o. 
Foundling hospitus, I. 131. . 

Franchise, II. 37. 

, allowance of, III. 263. 

, disturbance of, III. 256. 

, royal, I. 302. 

Frankalmoign, II. 101. 

Franked letters, I. 324. 

Frank-fee, II. 368. III. 166.* 
Frank-marriage, II. 115. 

Frank-pledgc, 1. 114, IV. 252. 

' , view of, IV. 273. 

Frank tenement, 11. 104. 

Frank-tenure, II. 61. 

Frater consangiiineus, II. 232. 

uterinus, II. 232.^ 

Fraud, civil, where cognixahle. III. 4.31 
437.439. 

-, criminal, IV. 158. 

Frauds and peijuries, statute, of I. 418. 
II. 161. 245. 259. 297. 306. 337. 342. 
364. 376. 448. 466. 500. 501. 515 III. 
159. 420. IV. 459. 

Fraudulent deeds, 11. 296. 

devises, II. 578. 

grants, II. 441 . 

Fraunk-ferme, II. 80. 

Free bench, II. 122. 

fishery, II. 59. 417. 

services, II. 60. 

— socage, IL 79. 

warren, II. 38. 41 7. IV. 415. 

Freehold II. 104. 

leases, II. 120. 318, 

Fresh suit, 1. 297. 

Fruit, stealing of, IV, 233, 

Full age, I. 465, 

Fumage, I. 325. 

Funds, public,!. 351. 

Fund, consolidated, I. 550. 

Funeral expences,II. 508. 

Furandi ammus, IV. 250. 252. 

Futnro, freehold in» II. 144. 165. 

G 

Gage, III. 280. iv. 

— — , estates in, II. 157. 

Gaily haN^pence, IV. 99. 

Game, if. 14.595, 405. 410. IV. 415. 

— — , buying, IV. 175. 

, destroying of, IV. 174. 

— laws, Iv. 174. 416. 

— laws in France, II. 414. 

. selling of, IV. 175. 

Gammg, Iv. 171. 

Gaming houses, IV. 16^7. 1 7i. 

Gaol delivery, IV. 270. iii. 

— distemper, 1. 346. 

regtds^um act, 1. 546. 
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GaolerS) k436« IV; 300. 

com^lHng prisoners to be appro- 
vers, &c. iV. 128. 

Gardes chasses, 11. 414. 

— — champ^tres, ibid, 

Oardens, robbing of,lV. 235. 

Garter, knight o^ 1. 403. 

Gavel-kind, I. 74. II. 84. IV. 409.415. 

■ - a feudal tenure^ IL 83. 

, whal h the euential part of 
the custom^ I. 76. 

tn what cases, gavelkind 
lands escheat, II. 84, 

Geld, IV. SI5. 

General demurrer, III. 313. 

fund, 1.331. , 

— imparlance, III. 301. 

issue, III. 305. 36 7. n. IV, 338. 

legac}', II. 512. 

occupancy, IL 258. 

sessions, IV. 272, 

' statute, I. 85. 

— tail, II. 1 13. vi. 

■' verdict, III. 378, IV. 354. 

" ■ warrant, IV. 291. 

Gentleman, 1. 40,^ 406. 

Gesell, II. 53. 

Gift of chattels, personal, II. 441, 

— -, real, II. 440. 

-- ' lands and tenements, II. 316. 

GUd Anglosaxon, I. 474. 

Gilda mercatoria, I. 475, 

Glanvil, I. 72, IV. 421. 

Gleaning, III. 212. 

Gold, leaal tender for more than 40s., 1. 277. 
God and religion, offences against, IV. 43. 
Good behaviour, security for, IV. 251 .256. 

consideration, II. 297. 

Government, contempts apinst, IV. 123. 

- it’s original, L 48, 

Grand assise, III. 341. 351. vi. IV. 422, 

CoustHBiier of Normandy, I. 107. 

— — |uror, disclosing evidence, IV. 1 26. 
— - — jury, IV. 302. II. 

in attaint, III. 351.404. 

larceny, IV. 229. 

seaiieanty, II. 73. 

Grants, 11. 9. 

of chattels, personal, IT. 441. 

■ . 1 ^ real, II. 440. 

lands and tenements, IL 317. 

the king, IL 346, 

Grave, IV. 350. 

Great council, 1, 147. 

— seal of the kin^ II. 346. HI. 47. 

■ . . - — — counterfeiting it, IV. . 

85. 

tithes, L 388. 

Gr^riancode,!. 81. 

Gross, advx>wson4n, lf. 22. 


#ro8s, common in, IL 34» 

— , villein in, 11. 95, 

Guardian ad litem, III, 427. 

— — and ward, 1. 460. 

■ - - ■ — - at common law, 1. 461, 

' ' — - by custom, 1. 462. 

nature, I. 461. 

statute, I. 462. 
for nurture, 1.461. 
in chivalry, 1. 462. II. 67. 
socage, IL 88. 
of copphM, IL 98. 
bp appointment of ecclesiastical 
court, L 461. 

testamentary, 1. 462. 

Guernsey, island of, 1. 107. 

, when ceded to England, 1. 107, 

Gunpowder, hindering it’s importatigp, 
IV. 16. 

, keeping or carrying it ille- 
gally, IV. 168. 

Gypsies, IV. 165. 


H 


Habeas corpora juratorum, 111. 354. . 

- ■■ — — corpus,!. 135. 

act, L 128. III. 155, IV. 


438. 


^ect of its suspension 

I. 137. 

ad deliberandum. III. 1 30 
faciendum et recipiendum 

III. 130. 


prosequendum, HI. 130. 

■ ' respondendum, III. 129* 

satisfaciendum, III. 130, 

subjiciendum, III, 131. 

testificandum, 111. 13a 

cum causa. III. 77, 

Habendum of a deed, IL 298. i. ii. v. 
Habere facias possessionem, III. 412. 

seisinam, IIL 412. 

Habitation, offences against, IV. 220* 

, property in, II, 4. 

Hackney coaches and chairs, 1. 327. 
Hereditas jacens, IL 259. 

Herelico comburendo, writ de.lV. 46.43S 
Half blood, 1. 194. IL 227. 233. n. 

Hame secken, IV. 223. 

Hamlet,!. 115. 

Hanaper office, III. 49. 

Hand, burning in, IV. 367. 369* .57 1 .377 . i’ 

, disabling, IV. 206. 

— , holding up, IV. 325. . * 

loss of, IV. 125. 154. 276. 3774^ 

sai^ II. 448. 

writing, i IV, 

Hanging, IV. 576. 

Hanover, 1. iio. 
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Harelip ftealingth*^, IV. 9S9. 

Havens, L 264. 

Hawks, stealing of, IV. 236. 

Hay-bote, 11. 35. 

Head of the church, I. 279. IV. 430. 
Headborough, L 115. 

Health, 1. 124. 

, imuries to. III. 1 22 , 

, Offences against public, IV. 161. 

Hearing in equity, HI. 451. 

Hearsay evidence, HI. .*568. 

Hearth money, 1. 326. 

Hedge-bote, II. 35. 

Hedge stealing, IV. 233. 

Heir, II. 201. 

apparent and presumptive, H. 208- 

— luuAlity on ancettor't bond, II. 340 . 
Heiress, stealing of, IV. 208. 

Heir-looms, II. 427. 

Helping to stolen goods for reward, IV. 
132. 

Hengham, I. 72. HI. 409. IV. 427. 

Henry I., his laws, IV. 420. 

dispute uiith the Poj)e, IV. 108. 

II. crowned his son in his life time, 
1 .201. 

VI. improvements in the Imo by, IV. 

429. 

Heptarchy, Saxon, IV. 410. 

Heraldry, III. 105. 

Heralds, III. 105. 

— books, III. 10.5. , 

Hereditaments, 11. 17. 

Hereditary right to the crown, I. 191. 
209. 

Heresy, IV. 44, 

Heritable jurisdictions, II. 74. 

Heretochs, I. 397. 409. IV, 4 1 
Heriots, II. 97. 422. 

— — , seising of, III. 15. 

— — , custom, II. 424. 

Hermogenian code, 1. 81. 

High commission court, III. 67. IV. 42. 

433. 439. • 

constable, I. 355. 

■ , common law officer, I. 35.5. 

■ of England, 1. 355, IV. 

268. 

-j his court, 

III, 68. IV. 267, 

~ misdemesnors, IV. 121. 

steward of Great Britain, his court, 

IV. 261.348. 

in parlia- 
ment, iV. 260. 263. 

- — Oxford, his court, TV, 

277. 

— • traefan, 

W, IV . 551. 440. 
Highways, 1. 557^ it.35. 


Highway surveyors of fhow appointed, 1.55i. 

two kinds, 1.358. 

annoyances in, IV. 1 67 , 

, robbery in or neaf, IV. 245. 

Hiring, II. 453. 

and service, settlement bp, I. 364. 

Histoir of the law, 1 V.^ 407. 

Hogs, keeping them in towns, IV. 167. 
Holding over, II. 151. III. 210,211.* 
Homage, II. 53. 

, auncestrel, II. 300. 

by bishops, L 284. 379. IV. 421. 

,li^e, 1. 367. 

of a court baron, II. 91. 
simple, I. 367. 

Homicide, IV. 177. 

, when excusable bp the French 

law, IV. 181. 188. 

Homine replegiando, writ de, III. 129. 
Honorary feuds, II. 56, 215. 

Honoris respectum, challenge propter. III. 

261. IV. 352. 

Hondur, court of. III, 104. 

of a peer, I. 402. 

or dignity, I. 271. 

seignory, II. 91 . 

Hop-binds, destroying, IV. 246. 

Horce juridiccB, 111. 276. 

Horse-races, IV. 173. 

Horse-stealing, IV. 238. 

Horses, sale of, II. 450. 

Hospitals, I. 471. 474. 

, their visitors, 1. 482. 

Hotch-pot, H. 190. 517. 

House, immunities of, IV. 223. 

larciny from, IV 240. 

House-bote, II. 35, 

House-tax, I. 325,326. 

Hue and cry, IV. 293. 

Hundred, 1. 1 1 6. IV, 4 1 1 . 

-, action agmnst, for robber>% drc. 
III. 160 . IV. 246. ‘ 293 . 

Hundred court, III. 34. IV. 411. 
Hundredors, challenge for defect of, III. 

359. IV.352. 

Hunger, IV. 31. 

Hunting, III. 215. 

. by inferior tradesmen, 111.215. 

401. 

night, or in disguise, IV. 143, 

144. 

Hurdle, IV. 92. 577. 

Husband and wife, 1. 455. 443.it. IV. 28. 

* ii, ' — >..* 1 ^ how cofisideredtn 

1 . 444 . 

•jinjuries to, 111.139. 

Hustings, eourt of, in London, Ill.ao, 
Hydage, 1. 311 . 

Hypotheca, 11,159. 
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I& J 

Jactitation of matnac;e, III. 99.ft. 

StMuet /., mpHiomenli m ike law IV. 
456. 

Identic of person, IV. 396. 

Idiot, 1. 303. 11. 127.«. 291. IV. 24. 

y cognizance of. III. 427. 

— inspection of, III. 332. 

— , marriage of, . I438. 

Idiota in^irendo, writ de, 1. 104. 

Idleness, IV. 169. 

Jeofails, III. 407. IV. 375. 439. 

Jersey, island of, L 106. 

when ceded to Englandy 1. 107. 

Jetsam, 1. 293. 111.106. ^ 

Jews, 1.375. IV. 373. 

y children of, 1. 449. 

Ignominious punishments, IV. 37 7. 
Ignoramus, lY. 305. 

Imiorance, IV. 27. • 

luegal conditions, II. 156. 

Imagining the king^s death, IV. 76. 
Imoezzlement by bankrupt, IV. 1 56. 
Imbezzling kind’s armour or stores, IV. lot . 

public money, IV. 121. 

records, IV. 128. 

Immediate descent, II. 226. 

states of the empire, II. 60. 

Imparlance, 11. xix. 111. 299. 301. xxix. 
Iiiipeachment in parliament, IV. 259. 

, not abated by diuolution, IV. 

261. 

— — - of waste, II. 283. V. 

Imperial chamber, 111. 39. 

■ — - constitutions, 1. 80. 

■ crown and d^nity, 1. 242. 

Impediments of marriage, 1.434. 
Implication, 11.581. 

Implied condition, 11. 152. 

— contract, II. 443. Hi, 1 59. 

- malice, IV. 200. 

warranty, II. 300. 

Importing agnus dei, crosses, 8cc. IV. 115. 

— , counterfeit money, IV. 84. 89. 
Impossible condition, II, 156. 

Impostures, religious, IV. 62. 

Impotenc^, 1. 434. 

Impotentiae^ property, ratione, U. 394. 
Impressing seamen, 1.420. 

Inqirisonment, 1. 134. 136. IV. 377. 436. 

beyond sea, 1. 137. IV, 1 16. 

— — , false, HI. 127. IV. 218. 

Improper feuds, II. 58. 

Imprppriadons, 1.386. 

hnprovemenU in the law moe 1760, IV. 

442. 

Incapacities, rV.377. 


Incendiaries, IV. 

Incest, rV. 64. 

Inchantment, IV.60. 

Incidental prerogatives, 1. 240. 

Inclosures, destroying, IV. 247. 

Incomplete judgments, III. 397. 
Incorporation, power of, I. 472. 474. 
Incorporeal hereditaments, 11.20. 
Incorrigible rogueiy, IV. 169. 

Incum^nt, 1. 392. 

Incumbrances, covenant against, II. x. 
Indebitatus assumpsit, III. 155. 
Indefeasible right to the throne, 1. 195. 
Indemnity the object and limit ofinturance, 
11.461. 

Indentures, 11.295. 

of a fine, II. 351. xv. 

India, roisdemesnors in, IV. 305. 

Indicavit, writ of, 111.91. 

Indictable, what, IV. 218. 

Indictment, IV. 302. ii. 

' ■ ■' copy of. III. 126. IV. 351 . 

— , locality of, IV. 303. 

Individuals, offences against, IV. 1 76. 
Indorsement of bills and notes, II. 468. 
IV. 441. 

— warrantiy IV. 292. 

Induction to a benefice, 1.391. 11.312. 
IV. 107. 

Industriam, property per, II. 391. 
Infamous witness, III. 370. 

Infant, 1.463. II. 292. 462. 497. IV. 22. 
— , carnal knowledge of, IV. 212. 
— cognizance of, 111.427. 

, evidence by, IV. 214, 

— — , executor, guardian of, II. 503. 

, inspection of, III. 552. 

, in eventra sa mere, I. 129, 130, 

II. 169. 

— , privileges and disabilities of, 1 . 464. 

Iiifeodations of tithes, 11.27. 

Influence on elections to parliament, I. 
178. 

Information, compounding of, IV. 135. 

— — criminal, IV. 308. 429. 436. 

■ , ex officio. III. 427. IV. 308. 

— , for charities, 111,427. 

, in crown office, IV. 308. 

- , ecclesiastical courts, III. lOl 

— — , exchequer, III. 261. 

nature of quo warranto, IV 

312. 441. 

— rem. III. 262. 
of superstitious uses, III. 426 
Informer, common, II. 437. 111.161. IV 
308. 

Infortunium, homicide per^ 1V.182. 
Inheritable blood, 11.246. 

Inheritance, II. 1 1. 201. 

canons of, II. 
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lohpitance, estates of, 11. 104. 

Initiate, tenant by I'ourtesy, 11. 127. 
Injunction in' equity. III. lij. . 

Injuries, civil. III. s. 

, with and without force, III, lie. 

Inland bill of exchange, 11.467. 

Inmates, IV. 168. 

Inn of court and chancery, 1. 25. 25. 
Innkeeper, action against, III. 165,166. 
Innocent' Pope, Vaior, I. 284. 

Inns, disorderly, IV. 167. 

Inuendo, III. 126. 

Inofficious testament, 1. 447. II. 502. 
Inquest of office, III. 258. IV. 301. 424. 
Inquiry, court of, 1. 418. 

— , w/it of. III. 398. 

Inqiiisitio post mortem, II. 68. III. 258. 
IneanUy pleaded by the party, II. 292. 
Insidiatio viarum, IV. 374. 

Insimul computassent, III. 164. 
Insolvency, act of, 11.484. 

Insolvent debtors, II. 484. III. 416. 
Inspection, trial by, III. 531. 

Instalment, 11.312. 

Instance court. 111 . 108. 

Instanter, trial, IV. 596. v. 
institutes of Justinian, 1. 81. 

Institution to a benefice, 1. 390. II. 23. 
IV. 107. 

■, notice of refusal, when neces^ 

sary, I. 390. 

Insurance, 11.458. III. 74. IV. 441. 
Intelligence, sending to an enemy, IV. 82. 
Intermetum, III. 442. 

Interesse Termini, II. 134. 

Interest of money, II. 454. 

in India, 11,464. 

" ■■■ on bankrupt’s debts, II. 488. 

legacies, II. 514. 

or no interest, insurance, II. 459, 

460. 

Interested witness. III. 370. 

Interlineation in a deed, 11.308. 
Interlocutory decree in ecclesiastical 
courts. 111. 101. 

— chancery, 

III. 452. 

judgment, III« 448. 
Interpleader, bill of. III. 448. 
Interpretation of laws, 1.58. 

Interregnum, 1. 196. 249. ^ 

Interro^tories, examination on. III. 383. 
438. IV. 287. 

I . ■ I in chancery, III. 449. 
Intestacy, 11.494. 

Intestates, their debts and efiects, IV. 425. 
428. 

Intrusion, in^Mation of, 111, 261. 

on Ibe^bold, III. 169. 

— writ of, in. 183. 


Inventory of deceased’s effects, 11. 510. 
Investiture, n. 209. 

— - of benefices, 11.25. 

qf bishopricht, IV. 108. 

— ' feuaa, II. 55. 

lands, III 

Involuntary manslaughter, IV. 1 92. 

John, king, his retignation of the crown 
to the pope, IV. 107. 111. 

Joinder in demurrer, III. 3 15. xxx. 

of battel, III. V. 

issue. III. 315. xiii. IV. 340. iii. 

Joint-tenancy in lands, IT. 180. 

... — things personal, II. 399. 

Joint-tenant, king cannot be, II. 409. 
Jointure, 11. 137. 180. v. 

Ireland, 1. 99. 

Irish peers, the privileges of, 1. 406. 

— union, 1. 104. 

Iron, stealing, IV. 233. 

Irons, to secure prisoners, IV. 300. 322. 

Islands, 11.261. 

Issuable terms, III. 355. 

Issue at law, III. 313, 314. 

, collateral, IV. 396. v. ^ 

, feigned, III. 452. 

in criminal cases, IV. 399. iii. v. 

equity, III. 448. 

, joinder of, III. 31 5. xiii. IV. 340. 

••• ^ 

111. 

, tender of, III. 313. 

Issues on a distrin^s, HI. 280. 

Itinerant courts, IV. 411, 422. 

—justices. III. 59. IV. 422. 

Judges, 1. 267. III. 25. IV. 440. 

, their wealth formerly. III. 410. 

, assaulting them, IV. 1 25. 

, how council for prisoners, IV.355. 

, killing them, IV. 84. 

, their commissions, L 267. 

, threatening or reproaching them, 

IV, 126. 

Judge at nisi prius may fine defendant for 
contempt, iV. 126. 

Judgment, II. xix. III. 595. vi. viii. xv. 
xxxi. xxxiii. 

— ■ , action on, III. 160. 421. 

■ ■ ' , in crimind cases, IV. 375. iv. 

, property by, II. 456. 

-, relieved against in equity, III. 

437. 

Judices ordinarii, III. 315. 

Judicial power, 1. 267. 269. 

writs, III. 282. 

Judidum Dd, IV. 341, 342. 

fern, aquae, et ignis, IV. 544. 

parium, III. 350. 

Jure divino, right to the throne, L 19f . 

tithes, 11.25. 

Jure, king de, 1. 204. IV. 77. 

mm3 
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Juris utruui^ writ of, IIL _ . 

Jurisdictton, encroachment of, III. 1 1 U 

— - of courts, settled byEdw.I. 

425, 426. 

— plea to, III. 501. IV. 353. 

Jurors, fining or imprisoning, IV. 361. 
— — , misbehaviour of, III. 376 , 

Jury, trial by, IIL 249. IV. 349. 414. 441. 
Jus accrescendi, II. 184. v, 

— ad rem, II, 512. 
coroiKzr, 1. 79. 

— • duplicatum, 11. 199. 

~ fiduciarium, II. 328. 
imaginum, 1. 406. 
in re, 11.312. 

— legitimum, II. 328. 

— > patronatus, III, 246. 

— • praetoriuui, III. .50. 

— precarium, 11. 328. 

Justice, free course of, 1, 141. 

■ ", homicide in advancement of, IV. 

179. 

», king the fountain of, 1. 266. 

— — , neglect or refusal of, III. 109. 
— , offenj^s against, IV. 128. 

■ of the peace, acts of. tuhen wiqmli- 
fied, 1.355. 

how protected bp sla- 

tute, 1.354. 

Justice-seat, court of, 111. 72. 

Justicies, writ of, III. 56. 

Justifiable homicide, IV. 178. 

Justification, special, HI. 306. 

Justifying bail, 111,291, 


K 

Keeper, lord, 111.47. 

Kent, customs (f, how preserved, II. 84. 
Kidnapping, 1 V . 2 1 9. 

Killing what amounts to homicide, IV. 
196. 

Kindred, how numerous, II. 205. 

King, 1. 190. 474.n. 

- can .do no wrong, I. 246. III. 254. 
IV. 32. 

compassing or imagining his death, 
IV. 76. 

his councils, 1. 227. 

counsel, 111. 27. 

courts, contempts against, IV. 

124. 

— — dignity, 1. 241. 

. I — duties, 1, 226. 

- enemies, adhering to, iV.82. 

. - government, contempts against, 

IV. 123. 

grantf) il* 346. 


King, his money, counterfeiting, IV. 84. 

palaces, contempts agaipst, IV. 

124. 

perfection, 1.246. 

• perpetuity, 1.249. 

• person, contempts against, IV. 

123. 

■ pleasure, how understood, IV. 

121 . 

• power, 1. 250. 

— prerogative, 1. 257. 

contempts against, 

IV. 122. 

felonies against, IV, 
98. 

his prerogative in debts, judgments, 
and executions, III. 420. 

revenue, extraordinary, 1. 506, 

•, ordinary, I, 281. 
royal family, 1. 21*9. 225. 

, seals, 11. 346, 347. III. 47. 

counterfeiting, IV. 83. 89. 

— silver, II. 550. 

— sovereignty, 1. 241. 474.n. 

— title, 1. 190. 

, contempts against, IV. 

123. 

ubiquity, 1. 270. 
injuries to or by, III. 254. 
levying war against, IV. 81. 

', refusal to advise or assist him, 
IV. 1 22. 

King’s bench, court of, 111. 41. IV. 265. 

justices of, killing them, IV. 

84. 

Knight, I. 405. 

bachelor, 1. 404. 

banneret, 1. 405. 
of the bath, 1. 403, 

garter, 1.410. 

shire, his electors, 1. 172. 

— how elected, h 11^. 

to be returned on a lord’s jiirv, 
111.359. ^ ^ 

Knight’s fee, 1. 404. 4lo. II. 62. 
Knighthood, I. 404. II. 69. IV. 437. 

, how conferred, who bound h 

take it, 1. 404. 

Knight-service, II. 62. 


Labour, foundation of property, 11. 5. 

, hard, IV.370,371. 377. 
Labourers, 1 . 407. 426. 

Laches, 1. 247. 

of infant, 1. 465. 

Laesae majestatis crimen, IV, rs. 8J>. 
Lacsione fidci, suit pro, IIL. 52. 
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Lancaster, county palatine of, 1. 117. 

II its courts, 

IIL 78. 

— , duchy of, it’s courts. III. 78. 

Lands, II. 16. 17. 

'■ * , property in, IL 7. 

Land-tax, I. 309. IV. 425. 

' , reder\ipH<yn of^ 1 . 31 5 . 

Lapse, II. 276. iV. 107. 

Lapsed l^acy, II. 515. 

Larciny, lY. 229. 

, appeal of, IV. 314. 

f compound, IV. 259. 

, from the house, IV, 240. 

, person IV. 241. 
grand, IV. 229. 
mixed, IV. 239. 

-, only of things personal, IV. 232. 
petit, IV. 229. 
simple, IV. 229. 

Lathes, 1. 117. 

Latitat, writ of. III. 286. xxiii. 

Law, I. 38. 

, amendment of, statute for, IV. 441. 

— and equity, courts of, how distin- 
guished^IIf. 429. 

— , canon, I. 14. 19. 79. 82. 83. 

-, civil, I. 80. 

- — and canon, authority of, 1. 14. 
79. 83. IV. 421, 422. 

-, rejected by the En- 
glish nobility, I. 19. 

— ^ common, I. 65. 67. 

— , divine or revealed, I. 42. 

y offences against, 

IV. 43. 

— , human, the force of, I. 58. 

— , feodal, 11 44. IV. 418. 

— French, III. 31 7. IV, 416,428. 

— , Greek, IIL 321 . 

— , Greek and Romm, ^vuiedinto written 
and unwritten,!. 63. 

— , history of, IV. 407. 

— , Latin, III. 319. IV, 428. 

— , martial, 1. 413. IV. 436. 

— , merchant, 1. 273. IV. 67. 

— , municipal, 1. 44. 

— of nations,!. 43. 

offences against IV. 66. 
« nuture, 1. 39. 

— parliament, 1. 163. 
side of the chancery. III. 47. 

exchequer, HI. 45. 

-I statute, 1. 85. 

^ unwritten, 1. 63. IV. 408. 
wager of, III. 341. IV. 414. 424. 
wnttetii 1. 85. 

Lawing of mastiff, IIL 72,^ 

Lay corporations, L 470. 


investiture of bishons, t. 378. 
Lazarets, escaping from, Iv. 162. 

Lead, stealing, Iv. ?33. . , 

Leading interrogatories, III. 449. 
Leap-year, II. 141. 

Leaseilll.317.ii. ^ ^ ‘ 

, and release, II. 339* IL' 

entry, and ouster, rule to confess, 

III. 204. xi. 

, concurrent, JI. 520. 

of bankrupt, II. 488. 

Leet, IV. 275. 411. 424. 

Legacies, II. 512. 

, subtraction of, 1 1 1. 93. “ 

Legal estates for life, II. 124. 126. 129. 
Legatine constitutions, I. 82. 

Legislative power, 1. 147. 

Legislature, how far controllable, 1. 161. 
Legitimate child, 1. 446. 

Lending, IL 454. 

Leonines, IV. 98. 

Letter, demanding money, &c. IV. 1*44. 

2-, missive, for electing a bishop, I. 

379. 

,in chancery, III. 445. 
threatening, IV. 137. 144, 

Letters, patent, II. 346. 

Levant and couchant, IIL 9. 239, 

Levari facias, writ of, IIL 417, 

Levitical decrees, 1. 435. 

Levying money without consent of parlia* 
ment, 1. 140. 

war against the king, IV.. 6 1 , 

Lewdness, IV. 64. 

Lex manifesta, III. 344. 

talionis, IV. 12. 

Libel, immoral or illegal, IV. 150. 

, blasphemous or seditious, IV, 151, 

, province of the jury in trjaU for, IV. 

155. ,, ^ 

, in ecclesiastical courts, III, ,100. 

, malicious, UI. 1 25. IV. 1 $0, 

Liberam losing, III. 340. 494.. IV, 

348. 

Liberties or., franchises, 11,37. 

Liberty, civil, 1. 6. 125. 

■ ■ natural, 1. 125. 

— , of the press, IV. 151. 

, personal, 1. 134. 

, crimes against, 

218., 

injuries to,, III. 127. 

•, political, I. ] 25. 

Licence for marriage, 1.439. 

— ^ from the pope, IV, 115. 

of alienation, 11,72. 

of (dienation,oy vfiom pai 
76. 

• its extent IT. 273; 

'for eotlege purchases, IL 
M M 4 
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Licence for H* ^^9* 

to mimt^ter pttths, 111. 59 
agree in a U. 350. xiv. 

* 594. 

rV. 152. 439. 
li, II, 35a xiv. 

*1* 299. 

^ 5 , 1 . 367 / ' 

Lkiitenantylorct; 1. 41 2, 4 u.m. IV. 272. 
Life, 1. 129. 

annuides, 11. 46 1 . 

— , crimes f^ainst, IV. 177. 

— estates for, II. 1 *0. v. 

Ligan, 1. 293. III. 105. 

U^nce,l. 366. 

Light, II. 14. 

^ houses, 1. 264. 

■ presumpdoti, 111.372. 

Limbs, 1. 130. 

Limitadon of entries, acdons, and indict- 
ments, III. 178. 188. 192. 196. 250. IV. 
506.508.315.351.436. 

. estate, 11. 1 55., . 

, statutes of, III. 306. 

Limited administration, 11.506. 

fee, 11. 109. 

— propertij, IL 391 , 

Lineal consanguituty, 11.203. 

- descent, IL 2 10. 

descent to the crown, 1. 194. 

— • warranty, IL 301 . 

Linen stealing from place of mantifucture, 
IV. 238. 

Lip, cutting of, IV. 207. 

Literaiy property, II. 405. 

Litigious church, III. 244. 246. 

Littleton, 1. 72, 73. 

Iiturg}% reviling of, IV. 50. 

Livery in chivaliy, IL 69. 
deed, 11.315. 


Licenced turate, l. 
Liceosii^of books, 


of seidn, it. 311.1. 
by attorney y 11. 31.?. 


Loahs, compulsive, 1. 140. FV^. 436. 

Locdl acdons, HI. 294. 

LocdKty of ill. 384. IV. 303. 

Locks on rivers, destroying, IV. 144. 
Logic, if B efiects upon law and theology, 
1.33. 11.58. IV. 417. 


LoUardy, IV. 47. 

London, courts of, 111. 81. 

^ customs qi‘, L 75, 76. II. 518. 

franchises of, not forfeitable, ill. 
264. IV. 424, 

>1 mayor and eidermco their cer- 

tificate, III. 334. 

Lord and vassfd, II. 53. 
leodal, U. 53. 

f—— , Ettenborough'i act, IV, 196. 


Lords' committees for coarts of juitiee, 
III. 57. 

, house of, it's attendants, L 168, 

^ why the court of last appeal, I. .. 

, muy kill the king's deer, 1. 167.ft. 

— , spiritual, 1, 155. 

, temporal, 1. 157. 

, triors, IV. 259, 260. 440. 

Lotteries, IV. 168. 

^fjpvbUc, diKontmued, 1.326. 

Lunatics, it 304. II. 291. IV. 24. 395. 

, cognizance of, III. 427. 

■ » , marriage of, 1. 439, 

crimmaU^ IV, 25. 396. 

— convictSf IV. 25. ibid. 

Luxury, IV. 170. 

Lying in wait to maim, IV. 207. 

M 

Muddei‘ roots, stealing them, IV. 233. 
Madhouses, 1.335. 

, private, how inspected, 1. 305. 

Magistrates, 1. 146. 

, oppression of, IV, 141, 

, subordinate, 1. 538. 

supreme, 1. 338. 

Magna assisa eligenda, writ de, HI. 351. 

carta, 1. 127, IV. 423. 425. 

^ its contents, IV. 423,424. 

Mainour, III. 71. IV. 307, 

Mainpernors, III. 128. 

Mmnprize, writ of, III. 128. 

Maintenance of bastards, 1. 458. 

children, 1. 447. 

' » parents, 1. 454, 

— — — — — suits, 1, 428. IV. 

1, 242. 

Making law, III. 343. 

Mala in se, 1. 54. 

prohibita, 1. 57. 

Mal-administradon of government, IV. 

121 . 

Mole prefered to female in descent, L 194. 

11 . 212 . 

—— fine preferred to female, 1. 194. 

etock preferred to female, II. 234. 
Malice express, IV. 199, 

- I — implied, IV. 200. 

prepense, IV. 198. 206. 

Malicious mischief, lY. 244. 

f ^rosecudon. III. 126. 

.314. 

MalvertaHons by colonial governors IV. 
141. 

Man, island of, I. 

Mandamus, writ of, III. 1 10. 264. IV. 441 . 
Mandates, royal, to the judges in private 
causes, 1. 142. IV* 426. ^ 



INDEX. 


Manhood^ 

Manor, 11 . 90. 

Mansiondiouse, IV. 594 . 

Manslaughter, IV. 191. 

7—, conyiction of, IV. iv. 
Manstealing, IV. 21 |l 
M anufacturers, seducing them abroad, IV. 
160.n. 

Manufactures, encouragement of, IV. 42a. 
Manumission of villeins, II. 94. 347. 
Marchers, lords,!. 398. 

Marches, 1 . 398,n, 

Mareschall, lord. III. 38. 

his courts, III. 68. 

Marine felonies, how clergyable, IV. 373 * 

; triable, IV. 269. 

Mariners, wandering, IV. 164. 

Marines, 1. 416. 

Maritagium, II. 70. 135.». 

Maritare, 11.71. 

Maritime causes, III.106. 

" courts, III. 69. 

— - ■ state, 1. 419. 

Mark, subscribed to deeds, II. 305. 
Market, 1.274. 111.218. 

extent of the prerogtUive in creating^ 

I. 274. 


Mn/ry^^ueen^how dte took the croum,hi^^^ 
Massbooks, IV. 11^. 

Master and servimt, L 423. 429.11^ 431.% 
4.32.n 

in diancei7,jy[I.^2* 

, injuries 

of the rods 


III. 450. 

Materia prima, HI. 322. 

Materna maternis, 11. 236. 

Matilda* s legitimacy disputed by Sl^pket$^ 

1 . 200 . 

Matrimonial causes. III. 92. 

Matrons, jury of, ill. 362. IV. 395. 
Maxims, 1. 68. 

Mayhem, 1. 130. 111. 121. IV. 205. 

y appeal of, IV. 314. 

, inspection of. III. 332, 

Mayors, IV. 413. 

Measures, I. 274. IV. 275. 424. 

, false, rV. 159. ^ 

Mediate states of the empire, II. 60. 
Medietate, jury de. III. 246. 360. IV, 128. 
166. 278.352. 

Mediterranean passes, counterfeiting ofL 

IV. 249. 
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,hhj|p8ci^ authority 


clerk of, his court, IV. 275. 

« overt, II. 449. 

•, saleo/stolengoods in, 1 V.363. 
- towns, 1. 115. 

Marque and reprisal, 1. 258. 

Marquesses, 1. 397. 

Marnage, 1. 433. 

, where to be celebrated, 1. 439. 

, clandestine or irregular, 1, 439. 

IV. 162. 

contract, suit for. III. 93. 

, forcible, IV. 208. 

in chivalry, II. 70. IV, 4 1 8. 420, 

421. 

socage, 11. 88. 

licences and registers, forging or 
destroying IV. 163. 249. 

of royal family, 1. 225,* IV, 1 1 7. 

— — , proof of, HI, 140. 

, property by, II, 433. 

settlement, II. 364. 

', its antiquity,!!. 138. 
-, when good, 1. 440. 

•, age for, tn France and Holland, 

1. 436. 

Marshall of the king’s bench, lU. 43. 

custody ol; 

111.43.285. 

host, certificate of, 

III. 334. 

Manhalsea, court of, HI. 76. IV. 276. 
Mmrtial cour^ 1 416. 

Martial law, Ml3. 486.n. 


Members of parliament, 1. 153. 

, — may be sued 

III. 289. 

Memory, tune of^ 11.31. 

Menaces, 111. 120. 

Menial servants, I. 425. 

Mensa et thoro, divorce a. 1. 440, IH, 94. 
Mercatoribiu, statute de, II. 289. 
Mercen-lage^ 1. 65. IV. 412. 

Merchants, custom of, L 75. 

, foreign, 1. 260. IV. 424. 

Mercheta, II. 83. 

Mere right, II. 197. 

, not assignidbie, H. 290. 

Merger, II. 178. 

Mesne lords, II. 59. 

process. III. 279. 4 1 5. J" 

■ ' profits, actions of trespass foj^ HI. 
205 

, writ of, III. 254. 

Metaphysics, thrir efiects upon law an^ 
theology, II, 58. IV. 417. 
Michel-gemote, 1. 147. 

Michel-synoth, 1. 147. 

Mid^esex, 1^1 of, lU. 285. xkifiU 
Migration, II. 7. 

Miutary causes, III. 103. 

— courts. III. 68. ‘ 

— — . feuds, II. 57. 

— ofien^ 1.415. IV. 101 

power of the 
— state, I. jM, 

temnres, I. 287, 



Military testaihfiit, 1.^18. 

Militia L4lO«fl8l| 41 5. 

Muies^ I. ^95. 

destroying their works. IV. 947. 
string ore 

— ^„,^ ,iM3>ne^tii|JjeJcing,I. 248. 

Minors notto sit iii^n^liament, 1. 162. 

i^A, 1.456. 

Minstrells, R. 96."* 

Misadventure, homicide by, IV. 182. 
Mischief, malicious, IV. 244. 

Misdemesnor, IV. i. 5. 

1 — , trial ofy IV. 351 . 

Misdirection ofjudge^ III. 393. 

Mise, III. 305. vi. 

Misfortune, IV. 26. 

Misnomer, III. 302. IV. 334. 

Mispleading, when cured by verdict,! 1 1 .594 . 
Misprision, IV. 119. 

' — ■■■■ - of felony, IV. 121. 

• — treason, IV. 1 20. 

Mistake, IV. 27. 

Misuser, 11. 153. 

Mitter le droit, II. 325. 

P estate, II. 324. 

Mktimus, IV. 300. 

Mixed actions, 111. 118. 

' larciny, IV. 239. 

— tithes, II, 24. 

Modus decimandi, 11. 29. 

Moerda, IV. 194. « 

Molliter manus imposuit, 111. 121. 
Monarchy, 1. 49. 

Money, 1. 276. 

——^hascy exporlingy IV. 100. 

— — , bringing into court. III. 304. 

bills, 1. 170. 184. 

— counterfeiting, IV. 84. 88. 

expended for another, action for, 

III. 1^. 

received tcHNinother^s use, action 
for,^III. 168? ’ 

Mon^ 1. 132. 

Mon<||>olies, IV. 160. 436. 

- , Stay of suits therein, IV. 1 1 6. 

Monfters, 11,246. 

’Monstrans de droit, 111. 256. 

Month, 11. HI. 

Monuments, II. 428. 

Mort d’fuicestor, assise of, 111. 185. 
Mortgage, II. 157. IV. 435. 

, how considered in equity, II. 

158.ff. III.435. 

Mortmain, 1. 479. II. 268. IV. 108. 424. 
426. 441. 

Mortuaries, 11.425. 
ortoo va^o, estate in, 11. 57. ^ 
other«church| I* 113. 

Motion In court. III. 301. 

Moveables, 11.384. 


Moveables, property in, Hi 5. ' 

Mount, or ranx, I* 328. 

Mountebanks, IV. 167. 

Mulier puisn^, II. 248. 

Multiplicity of laws, it’s original, III. 
Mundy IV. 413. t 
MulH^^ng metals, IV. 100. 

Municipal Taw, I. 44. 

Murder, IV. 194. 

, ailempU to, IV. 196. 

by perjury, IV. 138. 196. 

conviction of, IV. 1. v. 

— — , indictment of, IV. ii. 

, when pardonable, IV. 194. 400. 

Murdrum, III. 321. IV. 195. 

Muta canum, II. 427. 

Mute, standing, IV. 324. 

, advising it, IV. 126. 

Mutilation, 1.130. III. 121. IV. 207. 

, punishment by, IV. 37 7. 

Mutiny-act, 1.415. 

Mutual debts, III. so 5. 

N 

Namium vetitum, vel repetitum, 111.149. 
National debt, 1. 328. IV. 440. 

Nations, law of, 1. 45. IV. 66. 

Nativi, II. 94. 

Natural liberty, 1. 125. 

life, 1. 132. IL 121. 

persons, 1. 12.3. 

Natural-born subjects, T. 366. 371. 
Naturalization, 1.374, II. 250. 

Nature, crime against, IV. 21 5. 

T— , guardian by, 1. 461 . 

— — , law of, 1. 39. 

Navigation acts, 1.419, IV. 439. 
Navigations, destroying, IV. 244. 

, hard labour for the benefit 

of, IV. 371. 

Navy, articles of, 1.420.* 

Ne admittas, writ of, III. 248. 

— - exeat regnum, 1. 137. 266. IV. 122. 

— - injuste vexes, writ of, III. 234. 
Necessity, IV. 27. 

homicide by, IV. 1 78. 

Negative in corporations, 1. 478. 

of the king, 1. 154. 474.;i. 

Neglect of duty, action for, III. 165. 
Negligence of officers, IV. 140.* 

Negligent escape, III. 415. IV. 130.. 
Negro, 1. 127. 425. II, 402, 

Ncife, II. 94. 

Nembda, 111. 350. 

Ne# assipment, Hi . slU 

trWi III* 387. 393.H. IV. 361 . 438. 

— casts of, HI. 393. 

* ‘'‘y i» criminal prosecution, IV. 361 . 

Newfoundland, juduukure in, IV. 304. 
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News, fal«e, IV* 149* 
fjext of kin, 11. m* 

JSricholat% pope, iaxatien, 1. 284. 

Nicnt culpable, plea of, IV. 339. 

Night, burglary in, what, IV. 224. 
Nightwalkers, IV, 292. 

Nihil dicit, judgment by, III. 296. 397. 

, return ot, to writs, III. 282. xvii. 

debet, plea of, III. 305. 

Nisi prius, courts of, 111. 58. 

justices of, 111.60. IV. 269. 

, record, 111, .’556. 

, trial at, 111.35.3. IV. 551. 

, writ of, III. 354. xiil. 

Nobility, 1. 396. 

-, it*s uses, 1, 157. 

Nocturnal crimes, how prevented or re- 
sisted, IV. 180. 

Non assumpsit, 111.305. 

infra sex annos, 111.308. 
compos mentis, 1,304. 11.497. lV.24r 
395. 

— cul, IV. 359. 

— culpabilis, plea of, HI. 305. IV. 559. 

— decimando, prescription de, II. 31. 

— est faetpm, plea of, III. 305. 

— est inventus, return of. III. 285. xviii, 
xix. xxiii. 

— obstante, 1.342. 11.273. IV. 401. 
prosequitur. III. 296. 

sum iiiformatus, judgment by, Hi. 
397. 

Non-claim in fines, 11.354. 

of infants, 1. 465. 

Nonconformity, IV. 5i. 452. 

Nonjuror, IV. 124. 

Non-payment of ecclesiastical dues, 111.89. 
Non-residence, H, 322. 

Nonsuit, HI. 296. 316. 376. vi. 

, judgment as in case of, III. 357. 

Non user, II. 153. 

Northern borders, rapine on, IV. 244. 
Nortliuroberland, theft in, IV. 238. 
Norman conquest, 1. 99. IV. 414, 415. 

isles, 1. 107. 

Norwich taxation, 1. 284. 

Nose, cutting off or slitting, IV. 207. 247. 
377. 

Not guilty, plea of, II1.305. xiii. IV. 538. 

III. 

Note of a fine, II. 551. xv. 

— hand, IL 467. 

Notice in ejectment. 111. 203* x. 

of trial, 111.557* 

-, settlement hy, 1. 363* 

1 io produce twoks, 4‘C* HI. 382. ^ 
Novel disseisin, a^rise of, HI. 187.!» 

Novels in the civil law, 1.81. 

Nudum pactum, II. 445. ^ 

Nul disseisin, plea of, IIH 505, II. Xviii. 


NulUe!' record, 111.831. 

— - tort, plea of 111.305. 
Nuncupative wills, tt. 500. 
Nurture, guardian for, L 461. 
Nusance, abatement oC I|I/ 5. 

, assise of, 

— , action 
— , common,1V. 

— , private, 1II.21S; 


0 


Oath ex offirio, HI. 101. 

of the party, "*^ 111 . 382. 437. 

Oaths to the government, refusal or 
gleet to take them, 1.368. IV. 116, 117* 
123. 

voluntary and extrajudicial, IV. 137. 

Obedience to parents, 1 . 452. 

Objects of the laws of England, 1. 121. 
Obligation of human laws, 1.57. 

-, or bond, 11.340. xiii. Hl.xxiv. 
Obstructing of process, IV. 129. 
Occupancy, II. 3. 8. 258. 262. n. 400. 

of incorporeal heredxtamentt, 

11. 260. 


of copyholds, II, 26 1 . 

Octarchy Saxon, IV. 4 10, 

Odhal right, H.45. 

Odio et atia, writ de, HI. 128. 

Oeconomy, public, offences against, IV. 
162, 


Office found. III. 259. 

, inquest of. III. 258. 

Officers, arrest by, IV. 292. 

, killing them in executing their 

office, IV. 200. 

of courts, their cei^cates, ill. 
336. ^ 


refusal to ad]iii|, lU«i964. 

•, removal ofj 
Offices, I. 272. II. 36. 

and pensions, duty on, I. 

Officio, oath ex, III. 101. 447. 

Oleron, laws of, I.4l9.n. IV. 423. ^ , 
Opening council, 111.366. 

Oppression of crown, how remediedi f. 


243. 


■ magistrates, IV. 141. 

Option of the archbishop, 1. 581. • 

Optional writs, III. 274. 

Orchards, robbing of, IV. 233. 

Ordeal, trial by, IV, 4.tt, 542* 414. 425. 
Order of sesrions, IV. 272. 

Orders, holy, 1. 388. 

Origin^ contract of king and peopli^ 
1. 211. 233, 

> 

society, 1,47. ' 

conveyances, II. 310. 



Ofiginal of o doed, 11. 

process, IH. 279. 

— — writ in. 272. ix. xVi. 
Orpliaiidge, II. 519. 

Osduie e^cW| dower ad. 11. 132. 
Omseeft of llie poor, 1. 359. 

Overt acts of tiwaii|.IV. 79. 86. 357. 

— — , marke^Hl. 449. 

— — , pound, in. 12. 

Ouster of chattels real, III. 198. 

- — — « freehold, III. 1 67. 
Ousterlemain, 11. 68. •* 

Outlawry, 1. 142. 111. 284fxix. IV. 51 9. 
Owling, II. 421.^ n. IV. 154. 

Oumerthipf reputed, II. 488. 

Oyer, III. 299. xxviii. 

and terminer, commission of, IV. 

269. i. 

— justices of, killing 

them, IV. 84. 

Oyez,IV.340. 


PSins and penalties, act to inflict, IV. 259. 
Pais, matter in, II. 294. 

—, trial per. 111.349. IV. 349. 

Palace couk. III. 76.n. 

Palatine counties, 1. 117. IV. 431. 

- their courts, HI. 79. 

Pandects, 1. 81. 

■ discovered, 1,17.81. 

Panel of jurors. III. 354. IV. 302. 350. 
Pcamage, III. 72. 

Papal encroachments, IV. 104. 

process, obedience to, IV. 1 1 5. 

Paper book, HI. 317. 407. 

credit, I, 330. II. 466. IV. 441. 

Papirian code, 1.81. 

Pspistsy chHdi^n 449. 45 1 . 

, incd|>lbitief of, II. 257. 293. IV. 

57. vfi. 

laws against, IV. 55. 57. n. 87. 

425 .^ 

Paitupount, lord, II. 59. 91. 
Paraphernalia, II. 455. 

Paravail, tenant, II. 60. 

Parcels in a conveyance, II. i. ii. iv. 
Parcoiers, II. 187. 

IJprco fracto, writ de. III. 146. 

Pardon, rv. 316 . 337 . 376 . 396 . 

■■ for discovering accomplices or re- 
odveri, IV. 331. 

not pleadable to impeachment, 
1.334. IV. 261. 539. 440. 

Pafdomn^ prerogative of, 1. 269. IV. 397. 
Par^t and dhild* 1*44$. 

injuries tb, JU. 140. ^ 

Parentage, eetHmentip, L362. . 


Parental power, 1. 

Parents, &c. their consent to marriage, 

I. 457. 

Pares curtis, II. 54. 

, trial per, III. 350. 

Parish, 1. 112. 

Parish^derk, 1. 395* 

Park, 11.38. 416. • 

Parliament, I. 14). 147. 189. n, IV. 412. 
425. 428. 

court of the king in, IV. 259* 

263. 

disuse of, IV. 437, 

- of France, 1. 147. 
power of, 1. 160. 

- rolls, 1. 181. 

-, summons of, 1. 1 50. 1 88. a. 
Pariiamentum indoctum, 1. 177. 

Parol conveyances, II. 297. 

, demur of, 111, 500. 

— evidence, III. 369. 

or pleadings, III. 293. 

Parricide, IV. 202. 

— — in France, IV,J203. 

Parson, L 384. 

imparsonce, I. 391. 

Parsonage, when it man not be demised, 

II. 321. 

Particular estate, II. 165. 

— » tenants, alienation by, 11. 274. 

; ,mof,l\\. 501. 

Parties to a deed, 11. 298. ii. iii. 

— : — fine, II. 355. 

Partition, 11. 185. n. 189. 

, proceedings for, in equity, II. 

185. 

-,deed of, II. 323. 

T, writ of, II. 189. 111. .302. 
PartnersUp cognizable in equity, III. 437. 
Passports, I. 260, 

, violation of, IV. 68. 

Pasture, common of, II. 33. 

Patents, II. 346. 

for new inventions, II. 407. «. IV. 

159.* 

of peerage, 1. 400. 

-precedence, III. 28. 

Patent rolls, II. 346. 

writs, IL 346. 

Patema patemis, II. 236. * 

Patriam, trial per. 111. 349. IV. 349. 
Patronage, II. 21. 

, disturbance of, III, 242* 

Pauper-causes, 111. 400. 

Pkwns, II. 452. 

Pe^bnirokePs titdtet,forgjmg, IV. 158. 
Pawning anoihePs goods, IV. 158. 

Payment of deceased*# debts, IL 511. 

— money plJo cou^ ULaoi. 
Peace and war, r^t^ makii^, 1. 257. 



INDBX. 


Feocc* brwicfe otf IV. 145?. 

,clerkof,lV.a72. 

— I— commitsiott off 1.551. IV. 870. 
cof|«ervaUoQ of, 1.349. 

Justices of, 1.349. IV. 870. 282. 290. 

292. 428. 

— , conviction by, IV. 281. 

, oOences against, IV. 142. 

, security for, IV. 251. 254. 

, the king’s, 1. 118. 268. 350. 

Peculatus, IV. 122, 

Peculiars, court of, 111. 65. 

Pecuniary causes in ecclesiastical courts, 

111 . 88 . 

legacies, 11.512. 

Peerage, benefit of, in offences, IV. 367. 
— — , by writf detceni o/*, 1.401. 

creation money ^ L 402. 

Peeresses, I. 401. 

Peers, ereat council of, 1.227, 228. 

— , hereditaiyr counsellors of the crown, 
I. 227. 

— , /rtfA, their precedency^ and seat in 
the House of herds^ 1. 157. 

— , Umitatum of their number, 1. 157. 

, house of, 1. 155. III. 57 

— pedi^ees of. III. 106. 

—, privileges of, 1.401. 111.359. IV. 

253. 273. 367. 

— , protests of, 1. 168. 

— , proxies of, 1. 168. 

, trial by, 1. 401. IV. 260. 348. 

Peine forte et dure, IV. 325. 

Penal statutes, 1. 88. IV. 429. 

Penalty of a bond. III. 435. 

Penance, commutation of, IV. 105. *2 17. 
276. 

for standing mute, IV. 325i 

— — in ecclesiastical courts, IV. 105. 
275. 368. 

Pendente lite, administration, II. 503. 
Penitentiary houses, IV. 371. 

at Miibank, IV. 372. 

Pension, ecclesiastical, 1. 281. II. 40. 

firom the crown, 1. 176. 

' , duty on, I. 327. 

from forei^ princes, IV. 1 22. 

Pensioners exclud^ from the house of 
commons, 1. 175. 

People, 1. 366. 

Per et cui, writ of entiy in, IQ. 181. 

- my et per tout, seisin. It. 182. 

quod, 111 . 124. 

-, writ of entry in. III. 181. 
Peremptory challenge, IV. 353. 396. ^ 

, mandamus. III. ill. 865. 

III. 274. 

Perfrctiou of king, 1. 246. 
Perfommoe, partial, 11. 448. 

Pcijury, IV. 137. 138. f». 


Perjury in capital casea^ IV; 138. 196. " 

French hw respecting^ lY. 158 .^ 

, necessary evidence to convict qf, 

IV. 358. 

Permisidve waste, II. 2|1.^ ^ 

Pernancy of profits, II. i63.. 

Perpetual curate, 1.^394. 

Perpetuating the testimcm^ of witnesses^ 

III. 450. 

Perpetuity of the king, 1. 249. 

Persecution, religious, IV. 46. 428. 452^, 
Person, injuriel III. 119. 

larciny ffom, IV.241. 

, offences gainst, IV. 177, 

Person^ actions, fll. 117. 

, where they (fie with the 

person, III. 302. 

assets, II. 510. 

chattels, IL 387. 

security, 1.129. 

things, IL 384. 

tithes, IL 24. 

Personating others in courts, &c. FV. 128. 

^^proprietors of stodi, IV. 248. 

Persons, artificial, L 123.467. 

natural, 1. 125. 

, rights of, 1. 122. 

Peter-pence, IV. 107~ 

Petition of appeal. III. 454. 

bankruptcy, 11.480. 

right, 1. 128. III. 256. IV. 437. 

Petitioning creditors debt, and bond, IL 
480. 

, proof of , ll, 4%\, 

, right of, 1. 143. IV. 147. 

-, tumultuous, L 143. IV, 147. 
Petty bag office. III. 49. 

constables, 1. 355. 

jury, III. .351. 

larciny, IV. 229, 

serjeantcy, IL 8L , 

session, iV. 272. 

treason, IV. 75. 203. 

- - , pumshment of females in, 

IV. 204, 

Pews, IL 429. 

Phyricians, &c. m. 122. IV, 197, 
Piepoudre, court of. III, 32. 

a us, 11. 159. 

•ry, rV. 123. n. 377. 

Piracy, IV. 71. 

Piscary, common of, II . 34. 40. 

Placemen excluded from the house of 
commons, 1. 175. IV, 440. 

Plagiarii, IV. 219. 

Plague, irregularity during, IV* 161. 
Plaint, in. 273 . 

^proccMiMKm, in.285. « 

Plainriffi, lU. 

p, dfoth of one, til, 302. 
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Plantation^ MOT. 

destroying of, IV. 24<». 

PiantSy destroying of, iV. S47. 

», stealing ot, IV. 233. 

Plate exportif^i IV. 100. 

Plea, at iais, II. xviii. Ill* 501. xii. xxix. 
bar of execution, IV. 396. v. 
equity, III. 446. 

— to indictment, IV. 332. 337. tt. iii. 
Pleading several vuttiert^ III. 308. 
Pleadings, III. 293. IV. 427. 

Pleas of the crown, III. 40^ IV. 2. 424. 
Pleasure of the king, how understood, IV. 
121 . 

Plebiscite, 1. 80. 

Pledge, 11. 452. 

, estates in, II. 157. 

Pledges of appearance, 111. 280. x. xvii. 

, battel. III. V. 

y prosecution, II. xiv. xvii. III. 

275. i. iii. ix, X. xvii. 

Plegii de prosequendo in replevin, III. 147. 

— retorno habendo,'Ill. 147. 

Plena probado. III. 371 . 

Plenarty, 111.243. 

Plenum dominium, II. 312. 

Plough'bote, II. 35. 

Pka^kring thipt in ditirest, IV. 244. 
Pluries habeas corpus, III. 135. 

,writ,111.283. xix. IV. .319. 

Pocket-sherifl^, 1. 342. 

Poisoning, IV. 196. 

Police, offences against, IV. 162. 

BoUcies of insurance, 11.458. IV. 441. 

, coiut of. III. 74. 

Political liberty, 1. 125. 

PoUardty IV. 98. 

Poll deed, II. 296. 

Polls, challenge to. III. 361. IV. 352. 
Polygamy, 1. 436. IV. 1 63. 

Pone, writ HI. 34. 37. 195. 280. ii. xvii. 
Poor, 1. 359. 

Poor-laws, 1. 131. 359. IV. 432. 
Poor-settlements, 1.362. 

Pope, his authority, how abolished, IV. 104. 
419.428. 430. 

.—r— encroachment, IV. 104.42 1.424, 
425. 

junsdicdon, defending it, IV, 

87.115. 

reconciiiadon to, IV. 87. 
Popery, IV. 55. 

Po{n^ books, importing or selling, I V. 1 1 5. 
——priest, Iv. 57. 87. 115. 
recutants, IV. 56. 124. 

— seminaries, education in, L 451 » 

TV. 55. 115. 

•, maintaining, IV. 1 1 5. 
Popular actimil, III. 161 , 


Portions, methods of raising, II, vii. 

■ . — of titheSy II. 28. 

Port-reeve, IV. 413. 

Ports and havens, 1.264. 

Positive proof, III. 37 1 . 

Posse comitatus, 1. 345. 

, neglecting to join, IV. 1 2a 

Possessio fratris, 11.228. 

Possession, actual right of. III. 1 80. 

, actualy II. 1 99j 

, apparent right of. III. 1 77. 1 7S 

, estates in, II. 163. 

, naked, 11.195. III. 177. 

, property in, II. 389. 

, right o^ 11,196. 

, writ of, HI. 202. 412. xv^ 

Possessory action, II. 198. III. 180. 
Possibilities not assignable, II. 290. 

Post, writ of entry in. III. 1 82. 

Post disseisin, wnt of. III. 188. 

Postea, III. 386. xiii. 

Post-fine, II. 350. 

Posthumous children, 1. 130. II. 169. 
Post-letters, stealing, IV. 239, 

Post* man in the exchequer, III. 28. 
Post-office, 1.322. 

, misbehaviour of its officers 

IV. 234. 

Pound, III, 12. 

Poundage, 1.316. IV. 457. 

Pound-breach, III. 146. 

Pow-dike, cutting, IV. 244. 

Power of the crown, 1. 250. 

— parent, 1. 452. 

Poyning’s law, 1. 102,103. 

Praecipe, writ of, III, 274. 

in capite, writ of, III. 195. 

common recoveries, II. 

xvii, 

, fines, II. 350. xiv. 

, tenant to, III. 182. 

Praemunire, IV. 103. 428. 

Praetor’s edicts, 1. 80. 

Pre-audience, III. 28. 

Prebendary, I. 383. 

Precedence, II. 224. 272. HI. 105. 

of royal family, 1. 225.* 

, patent of, HI. 26. 

, table of, 1. 405. 

Precedent conditions, II. 154. 

Precept of election to parliament, 1. 177 
Pre-contract, 1. 434. 

Predial tithes, II. 24. 

Pre-emption, 1, 287. IV. 1 16. 424. 438. 
P/egnahey, plea of, IV. 394. 

trial of, 1*456. IV. 395. 

Premier serieant, III. 28* 

Premises of a dew, ii. 298. i. ii* iii. 
Prerogative, 1, 141. 237. 252. IVv 
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Prerogative, ctniie of hi increase and de- 
cline, IV. 4S5. 

*, comparative review of, 1. 336* 

IV. 440. 

contempts i^ainst, IV. 1 2S. 
copyrignts, fl. 4]0. 

- court, iL 509. 111.65. 
felonies against, IV. 9S. 
property by, II. 408. 

*, WMgUy 1. 107. 

Prescription, 11. 263. 

^ corporations byjX 473. 

, time of, ILsH'IP** 

Presentation to benefices, 1. 389. 11.25. 
Presentative advowsons, 11. 22. 
Presentment of copyhold surrenders, ] 
369. 


Privilege, from arrests, HI. 289* 

of parliament, 1. 164. 

, writ of, 1. 1 66 . 

Privileged places, IV. 129^ 

- villenage, II. 9 j. 

Privilegia, 1. 46. 

Privile^um clericale, IV, 365. 

" ' ■ > property propter. II. 394. 

.Privy council, 1. 229. 

counsellor, killing or attempting to 

kill, 1,252. IV. 100. 

purse, 1. 334. 

seal, II. 347. 

signet, IL 347. 

, forging them, IV. 89. 

. tithes, 1. 388. 

verdict, 111.377. IV. 36. 


- — bUlt for acceptance ^ II . 46 9. 

■ offences, IV. 301. 

President of the council, 1. 230. 

Pressj liberty of, IV. 151. 

Pressing of seamen, 1. 418. 

— to death, IV. 328. 

Presumptions, III, 371. 

Presumptive evidence of felony, IV. 358. 

■ — heir, II. 208. 

Pretended titles, selling or buying, IV. 156. 
Pretender and his sons, treasons relating 
to, IV. 91. 

Prevention of crimes, IV. 251. 

■, homicide for, IV.l 80. 

Price, II. 446. 454. 

Priest, 1. 388. 

Primae preces, 1. 581. 

Primary conveyances, II. 309. 

Primer fine, 11.350. 

.seisin, 11.66.87. IV. 418. 

Primogeniture, 1. 194. 11.214. IV. 421. 
Prince of Wales, 1. 225. 

Princes of the blood royal, I. 226. 

Princess of Wales, violating her, 1,225. 
IV. 81. 

royal, I. 225. 

,YTfrlnrirg*^**'’j 1.225. 1V.81. 
Principal and accessoir, IV . 34. 

challenge, ill. 563. 

Prior, 1. 155. 

Priority of debts, II. 511. 

Prisage, 1. 315. 

Prison, breach of, IV. 150. 

Priionert^fvM defence of IV. 355. 
tn FranceyVf* 559* 


Prit.IV,339. 

Private act of parliament, 1, 86. 11. 344. 
nusance, 111. 216. 

— persons, arrwt by, IV. 292. .. 

wrongs, III. 2, 

Privately stemingfrom the person, IV. 242. 
PrivieS'to a fine, II. 35&; , 

Wvilege, 1. 272. 

, bill of, III. 289. 


Prize causes, III. 508. 

^ commission of, III. 69. 

court, III. 108. 

IV. 183. 

Probable presumption, III. 372. 

Probate of will, II. 508. 

Procedendo, writ of, 1. 353. III. 109. 
Process, civil, III. 279. xvi. 

, criminal, IV. 318. 

, obstructing it*8 execution, IV. 129. 

Procheinamy, 1.464. 

Proclamations by the king, 1. 270. IV. 431. 

of a fine, IL 352. xvi. 

estrays, 1. 298. 
on attachment in cfaanceiy, 

III. 444. 

exigent, III. 284. xix. FV. 

519. 


, the riot act, IV. 143. 

, writ of. 111. 284. xxi. 
Proctor, III. 25. 

Procuration money, IV. 1 57. 

Prodigals, 1. 505- 
Profaneness, IV. 59. 

Profert in curia. III. xxviii. 

Profession, religious, 1. 133. 

Professor of the laws, his duty, 1. 35. 
Profits of courts, 1. 269. 

Progress, royal, IV. 411. 

Prohibition, declaration in, 111. 113. 

, writ of, III. 1 12. 

(f waste, III. 227* 

Promises, III. 158. 

Promissory note, IL 467. 

Promulgarion of laws, L 45* 

Proofs, 111* 366. 

in ecclesiastical courts, III. lOO. 

0 ^ tettament inform iawy 11*508/ 
Proper muds, II. 58* 

Property, 1. 138. II. 1, 2. 

, crimes against, IV. 230. 

injuries to|l^^nal, III. 

right of, if. # 9 ?! 111 . 190 . 
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Troferty ratbme h^jtotentkt; IL S94. 

'**"*““*""""^***^j $OSIr# 

Fropbedes, pretended, IV. 149. 
Froprietaiy governments in America, I. 
109. 

Proprietate probanda, writ de, III. 148. 
Prorogation of parliament, L 187. 
Prosecution of the king, 1. 288. 

, expenses of, IV. 362. 

in miidenieinorSf IV. 362. 

" , malicious, IIL 126. 

of offenders, IV. 301. 
Protection by children, 1. 450. 

embassadors, 1. 254. 
writ of. III. 289. 

Protector, 1. 248. 

Protest of bills and notes, II. 468, 469. 

■ — lords in parliament, 1. 168- 
Protestant dissenters, IV. 53. 

succession, I. 216, 217. 

— treason against, IV. 

90. 

Protestation, III. 311. xxx. 

Province, I. 111. 

Prodndd constitutions, 1. 82. 

governments in America, 1. 109. 

ProvinciaUi, III. 60. 

Proving will in Chancery, III. 450. 
Provisions, papal, i. 60. IV. 107. 

' ' '■ ■ , selling unwholesome, IV. 1 62. 

Proviso, trial by. III. 557. 

Provisors, statutes against, IV. 110, &c. 
Proxies in the house of lords, 1. 168. 
Puberty, age of, IV. 22. 

Public act of parliament, 1. 85. 

— - verdict. III. 377. IV. 560. 

wrongs, IV. 1 

Publication of depositions, iii. 450. 
Puerida, IV. 22. 

Puis darrdn continuance, plea, III. 316. 
Puisne barons of the exch^uer. 111. 44. 
justices, HI. 40, 41. 

Pulling down churches, houses, &c. IV. 
143. 

Pulsation, III. 120. 

Punishment, IV. 7. 

■ - , capital, IV. 9. 18. 236.*441. 

■ " , certainty of, FV. 377. 

■ , end of, IV. 11. 252. 

, infliction of, IV. 258. 

, measure o^ IV. 12. 

, power of, IV. 7. 
y severity of, IV. 16. 

Pur auter vie, tenant to, 11.120. 

Purchase, 1. 215. II. 241. 

' of writs, IIL 273, 274. 

Purchasor, firsts U. 220. 

Pure villenage, 11; 290. 

Pnrgatio vttQ;fi^s,TV^ 342. 


Purgation, canonical, HI. 342. I V. 568. 
— — r, oath of. III. 100. 447. 
Purpresture, IV. 167. 

Pursuit of remedies, III. 270. 
Purveyance, 1. 287. IV. 116. 424. 439. 
Putting in fear, IV. 242. 


Q 

- 4 ^ 

Quadruplicatio, III. 310. 

Qiialificadou for killing game. 11.417. 
I^^ . 17 5 % 4 

— of electors to parliament, 

1.171. 

jurors. 111.362. 

•justices of the peace, 1. 

352. 

• members of parliament, I, 

175. 

Qualified fees, II. 109. 

■ property, II. 39 1 . 

Quantum meruit. III. 163. 

— valebat, III. 163. 

Quare clausum fregit, III. 281. 

ejecit infra terminum, writ of, III, 
207. 

impedit. III. 246. 

- incumbravit. III. 248. 
non admissit, writ of. 111. 250. 
Quarantine, 11. 135. 

■ ' - — irregularity in, IV. 161. 

Quarrelling in church or churchyard, IV 

146. 

Quartering of soldiers, 1. 414, 415. 

traitors, IV. 92. 376. 

Quarter-sessions, court of, IV. 271. 
Quarto die post, HI. 278. 

Quashing, HI. 503. IV. .521. 

Quays, 1. 264. 

Que estate, 11. 264. 

Queen, 1.219. 

— Anne’s bounty, 1. 286. 

, compassing or imagining her death 

1.223. IV. 76. 

consort, 1. 219. 

dowager, 1. 224. 

sold, 1. 221. 

ner attorney and solicitor, 1. 22C 
HI. 28. 

revenue, 1. 221,222. 
r^ant, 1. 219. 

her husband, 1. 224. 
violating her, L 224. IV. 81. 
Question, or torture, IV. 325. 

Qui tam actions. III. 162. IV. 307. 

Quia dominus remisit curiam, wnt c 
i^t, HI. 194* 

Quia emptores, sttttute of, H. 91. IV. 42^ 

extended, II. 11< 
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(t)uick «ith chad, iV. $9S, 

Quiet enjoyment, covenant for, II. x, 
Quinto exactus, III. sas. xx. IV. 3l». 
Quit-claiin, II .XV. 

Quit-rents, II. 42. 

Quo minus, writ of. III. 4Q. 286. xxiv. 

Quo warranto, information in nature of, 
1 . 485. HI. 265. IV. 51 1 . 441. 

— ■ ' , writ of, TIL 262. 

, limitatioru in, III. 264. 

Quod ei deforciat, writ of, HI. 195. 

, perroittat, writ of. III, 240. 

, pro8temere,writ of, III. 

221 . 

Quorum clause, in commissions, I. 551. 

R 

'*■ 

Rachinihurgiif IV. 550. 

Rack, IV. 525. 

Rack-rent, II. 45. 

Rank, modus, II. 50. 

Ransom, II. 402. IV. 580. 

bill, III. 456. 

Rape, appeal of, IV. 314. 

— in counties, 1. 1 17. 

— • of women, IV. 210. 

Rapina, IV. 245. 

Rasure in a deed, II. 508. 

Rates, church and chapel. III. 92. 
Rationabili parte bonorum, writ de, 11 . 

492. 

— writ of right de. III. 

194. 

Rationabilis dos, II. 154. 

Ravishment of children, 111. I4i. 

ward. III. 141. 

wife. III. 139. 

Reading of deeds, II. 504. 

— I—— on claim of clergy, IV. 367* 441. 
Real actions, IlL 117. 

— , assets, n. 244. 502. 

— , chattels, II. 586. 

, composition for tithes, II. 28. 

, thin^, II. 16. 

Reason of the law, 1 . 70. 

Reasonable part, II. 492. 516. IV. 408. 
424. 

Re-assurance, II. 460. 

Rebellion, commission of, HI. 444. 
Rebutter, III. 310. 

Recal of subjects from abroad, 1 . 266. IV. 
122. 160,'* 

Rec^tion, III. 4.#^ . 365. 

— — , writ of, III. 151. 

Receiving atirien goods, IV. 152. 

Sonde notn^ W. 155. 
Hedtalt M a deed^ It. 29i. m 


Reclaimed animals, !1. 391 . 1 

— i fdmy qfi II. 
Reclusion,, IV, 138. 

Recognizance, II. 341. 

' ' ' for the peace or good 

haviour, IV. 252. 

in nature of statute staple, 

II. 160 . 342. rv. 451. 

of bail, 11. 591. kv. 

fine, IL xv.xvi. 

Recompence in value, II. 559. 
Reconciliation to the pope, &c. IV. 87 . 
Record, L 69. III. 24.1V. 426. 

— , assurance by, IL 344. 

, court of, III. 24. 

— — , debt of, II 465. 

, imbezzHng of, IV. 1 28. 

of actions, III. xviii. HI. 317. iv. 

xii. xxvi. 

forcible entry or detainer, IV, 

148. 

: riot, IV. 147. 

— — — , trial by. III. 530. 

— , vacating of, IV, 128. 

Recordari facias loquelam, 111.34. 37. 193. 
Recovery, common, II. 116. 271. 357.xvu. 
IV. 429. 

against hinges dethee in iasl. If. 

362. 

— without a good tenant to the 

praecipe, II. 365. 

in value, II. .559. xix, 

, reversal of, when sufi&red of 

copyhold, 11.568. III. 166,* 

, roll, II. 558. xvii. 

Recreant, III. 540. IV. 548. 

Rector of a church, 1. 584. 

Rectorial tithes, 1. 588. 

Recusants, popish, IV. 55. 124. 

Recusatio judicis. III. 561. 

Reddendum of a deed, ii. 299. i. lii. 
Ro-disseisin, writ of. 111. 188. 

Redress of injuries, III. 2. 

Reference to masters in chancerv, HI. 
453. 

Reformation of relidon, IV. 450. 

Refusal of a cl^k, 1. 589. 

Regalia majora et minora, 1. 24 1 . 

Regard, court of, 111. 72., 

Regardant, villeins, II. 95. 

Regarders, III, 72, 

Regent, 1. 240. 

, queen, 1.219. 

Register of deeds, II. 343* 

marriages, W. 165. 

imaineD, L 4i9.* 

I, 420. 

Re^stniim omnium hrevium, HI. l65. 
Regnanl; qneOti, I. 2 

N N 
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R^gmtingy IV« uo. 

Retoinder, Hf ; 310. 

- ■ in error^ III. x&xiii. 

Rdie^ng, DL 455, 

Rdation back in bankruptcy, II. 486. ‘ 

forfeiture, IV. 331. 386, 

587. 

judgments. III. 430, 421. 
Relations, private I. 422. 

, public, 1. 146. 

Relative ri^ts and duties, 1. 125. 146. 
Relator, in informations. 111. 264. 427. 
IV. 308. 


Repretentatum i», principki ^ bor^ifgh, 
1. 174. 

Reprieve, IV. 304. 

Reprisal of goods, HI. 4. 

Reprisals on foreigners, 1. 258. 
Republication of will, II. 379. 502. 
Repugnant conditions, II. l.'>6. 
Reputation, 1. 134. 

— >, injuries to, III. 125. 

Reputed owner^ II. 488. 

Requests, court of, 1. 230. III. 51 . 

, for small debts, 111. 

81. 


Release of lands, II. 324. iii. 

Relief, II. 56. 65. 87. IV. 418. 420, 421. 
Religion, offences against, IV. 43. 
Religious impostures, IV. 61. 

Rem, information in. III. 262. 

Remainder in chattels personal, 11.598. 
of lands, II. 164. 

,writ offormedon in, III. 192. 

Remedial part of laws, 1. 55. 

statute, 1, 86, 

Remise, II. xv. 

Remitter, III. 19^21. 190. 

Removal of goods fraudvlenlly to avoid 
distress, IILU. 

— , assisting in such, 111. 11. 

— of poor, I. 362. n. 364. 

' ■ Scotch and Irish, I. 562. 

Rent, II. 41, 42. .57. 299. 

— charge, II, 42. 

remedy for, III, 6. 206. 231. IV. 
441. 

fee farm, II. 43. 

secK, U. 42. 

— service, II. 41. 


Rere fiefs, II. 57. 

Rescripts of the emperor, I. .58. III. 60. 
Rescous, writ of. III. 146. 

Rescue, 111.12. 147.«. 170. IV. 125. 131. 
Residence, 1. 590. 392. 

Residuum of intestates* effects, II. 514. 
Resignation, 1. 582. 593. 

Reristance, 1. 251. IV. 436. 440. 

Respite of jury, III. 354. xiii. 

Respondeat ouster. III. 505. 396. IV. 338. 
Respondentia, II. 458. 

Responsa priulentum, 1. 80. 

Restitution in blood, &c. IV. 402. 

of conjugal rights, III. 94. 

— stolen goods, IV. 362. 

tempordities, 1. 580. IV. 

421. 

writ of, IV. 188. 563. 

Restoration, a. d. 1660. I. 210. IV. 438. 
Restraining statute, 1. 87. 

■ —""1 — of leases, II. 320. IV 

432. 

Resulting usa^ II. 535. 

Retainer of debts, II. 511. 111. 18. 


— subtraction of. III. 230. 

Repetition of slander. III. 125. 

Reperituih namium. III. 149. 

Repleader, 111 . 395. 

Replevin, HI. 13. 170. 

— — — , action of. III. 146. 

bond, HI. 148, 

Replicatio, 111.310. 

Replication at law, HI. 509. iv. xxix. 

* - in criminal cases, IY,339.v. 

equity, HI, 448. 

Report of evidence by judge, HI. 393. 
Reporiers,ordinanfie of James I, appointing, 
1.72. 

Reports by the master in chancery, HI. 
453. 

— — of adjudged cases, 1.71. 
Representarion in descents, H. 217. 

- ^ ——of the crown, 

1. 194. 201. 

— distribution, 11. 517. 

' pariiament, 1. 159. 


■ servants by another. III. 142, 

Retaliation, IV. 12. 

Retomo habendo, plegii de, HI. 148. 

' writ de, HI. 150. 413. 

Retraxit, III. 296. 395. . 

Return, false or double, 1. 180. 

, action for, HI, 111.572. 

, irreplevis^le, writ of, HI. 1 50. 

, of writs, HI. 273. 

for election of members of parUa- 

ment,\.\50, 

— form of, H. xiv. xvii, 

xix. III. iii. vii. xv, xvi, xvii, xviii, xix, 
XX, xxi, xxii, xxiii, xxiv. xxxiL xxxiv 

XXXV. 

Return day of writs, HI. 275. 

Returns of the term. 111 . 277. 

Revealed law, 1.42. ^ 

Revenue causes, cognizance of, HI. 428. 

■ , trial of, IV. 281. 

, extraordinary, 1. 307. 

, ordinary,. 1. 281, 
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Reversal of attainder, IV. 592. 

' — —judgment, III. 41 1. xxxiii. IV. 

390. 

outlawry. III, 284. IV. 320. 

392. 

Reversion, II. 175. 

its incidents, II, 1 76. 

assignee, intitied to what 

remedies. III. 158. 

Revertendi aninrns, II. 392. 

Reverter, writ of formedon in, III. 192. 
Review, bill of. III. 454. 

—f commission of, III. 67. 

Reviling church ordinances, IV. 50. 
Revival of persons hanged, IV. 406. 
Revivor, bill of. III. 448. 

Revocation of devises, II. 376. 

uses, II. 355. 539. xi. 

will, II. 502. 

Revolution, A. D. 1688. 1.211. IV. 440. 
Rewards for apprehending offenders, IV. 
294, 295. 

discovering accomplices, IV. 

351. 

Ridings, 1. 117. 

Right close, writ of, II. 99. III. 195. 

—^9 secundum consuetudinem 

luanerii, writ of. III. 195. 

de rationabili parte, writ of, III. 

194, 

of loar, IV. 72. 

mere writ of. III. 1 93. 

— of advowson, writ of. III. 243.250. 
dower, writ of. III. 185. 

— ^ possession, II. 196. 

— property, II. 197. 

— ward, writ of. III. Hi. 

-, patent, writ of. III. 141. i. 

petition of, 1. 128. III. 956. IV. 

437. 

dominus remisit curiam, 
writ of. III. 195. iii. vi. 

sur disclaimer, writ of. III. 253. 
Rights, 1. 122. 

9 bill of, 1. 128. IV. 440. 

of persons, 1. 122. 

— — tilings, II. 1 . 

Riot, IV, 125. 142. 146. 

Riot-act, IV. 142, 143. 440. 

Riotous assemblies, felonious, IV. 142. 
Rivers, annoyances in, IV. 167. 

— — , banks of, destroying, IV. 244. 246. 

■ — — , sluices on, destroying, IV. 144. 

, thefts on navigable, IV. 239. 

Roads, how widened, diverted, or stopped 
up, 1. 139. 

Robbery, IV, 242. 

— " under colour of law, IV. 252. 

' ' - of a mail, IV. 234. 


Roberds-inen, IV. 245. . 

Roguery, incorrigible, IV. 169. 

Rogues, IV. 169. 

Romney marsh, laws of. 111. 74. 

Roots, destroying of, IV. 240. 

, stealing of, IV. 233. 

Rope-dancers, iV. 167. 

Roteland, statute of, 1. 94. 

Routs, IV. 146. 

Royal assent, 1. 154. 185. 

family, 1. 219. 225. 

—marriages of, 1,225,* IV. 

117. 

fish, 1. 225. 290. 

mines, 1. 295. 

Rule of court. III. 304. xi. 

Rural dean, 1. 383. 

deanery, 1. 112. 

Ryder to a bill, 1. 183.' 

S 

Sabbath breaking, IV. 65. 

Sacciilarii, IV. 242. 

Sacrament, reviling of, IV. 50. 
Sacramentum decisionts, III. 342. 
Safe-conducts, 1. 259. 

, violation of, IV, 68. 

Smnt Martin le Grand, court of, III. 80. 
Saladine tenth, 1.309. 

Salary of curate. III. 90. 

Sale, II. 9. 446. 

of distress. III. 14. 

Salt duty, 1. 322. 

repealed, 1.321. 

Salvage, I. 293. II. 458. 460. 

Sanction of laws, 1. 56. 

Sanctuary, IV. 332.365. 436. 

Sark, island of, 1. 107. 

Satisdatio, 111,291. 

Satisfaction, entry of, on record, IV. 428. 
Saxon laws, 1. 64. IV. 410. 412. 

Scalding, IV. 98. 

Scale of crimes and punishments, IV. 18. 
Scandal or impertinence in bills in equity, 
III. 442. 

Scandalum magnatum, 1.402. III. 123. 
Schire-men, 1. 398. 

Schism, IV. 52. 

Schoolmaster, 1. 453. IV. 54. 

Sciences auxiliary to the study of the law, 
1. 33. 

Scire facias against bail, 111. 416. 
——in detinue. III. 413 

' to hear errors, Ul.xxxii. 

- - remove an usurper’s clerk, 

III. 248. 

repeal letters patent, III. 


261. 
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Scire facial to revive a itulgiitM^ W. 4Sl. 

Scold, common, IV. ]69. 

Scotlwd,.!.,^. IV. 292. 504. 4«7. 

— — , htrttnd by General AcU of Par» 
hamentf 1. 98. 

Scots, or assessments, 111.74. 

— ■ — , peers, their election, 1. 169. IV. 
117. 

no netv creation of 1. 96. 
Scripture, scof&ii^at, IV. 59. 

Scutage, 1. sia ll. 74. 

•Sederendendo, homicide, 1.150. IV. 185. 
Sea banks, destrojing,. IV. 244. 246. 

— offencet committed at^ IV. 373.* 

Seal, counterfeiting the king’s, IV. 83. 89. 

, great, 11. 346, 347, III. 46. 

of Scotland^ counterfeiting^ IV. 89. 

— of a corporation, 1. 475. 

, privy, 11.347. 

— to a deed, defacing, 11. 308. 
Sealingof deeds, Il.305.iii.xii. xiii. 

Seals, their antiquity, II. 305. 

Sea-marks, I. 264. 

, destroying, I. 294, 

Seamen, 1. 420.* 

Seamen’s wages, III. 107. 

— — wills or powers counterfeiting, 

IV. 248. 

Second deliverance, writ of, III. 1 50. 

surchaige, writ of, III. 239. 

Secondary conveyances, II. 324. 

use, II. 335. 

Secretaries of state, 1, 338. 

Secta, III. 295. 344. 

— ad molendinum, &c. writ de, III. 

235. 

Secunda superonerationc, writ de, III. 239. 
Securities for money, their true construc- 
tions, 111. 439. 

Security for good behaviour, IV. 251. 256. 
peace, IV, 251. 254. 
of person, 1. 1 29. 

Seduction of womeuTchildren, III. 142.». 
. IV.20.P.212. 

Seisin, II. 209. 

, for an instant, II. 131. 

, lively of, II.3ll,i. 

writ of, III. 412. II. 359. xfx. 

Seising ofheriots, &c. III. 15. 

Selecti uidices, 111.366. 

^f-delence, III. 3. 

, homicide in, 1. 130. IV. 183, 

Self-murder, IV. 1 89. 

Semi-^ena probatio, IIL 371. 

Smtus eonsuUa, 1. 80. 86. 

Senatus decreta, 1. 86. 

SapttmBia) aiectiont, 1. 1 89. 433. 

Sepulture, violation of IV. 235.* 


SequcitratioD in 444, 

■ ■ ~ of a bao^oi^ III. 4i8. 
Sexjeant, antient, III. 18. 

■ at armi in chonoeiyi 111. 444. 

law, 1,24. 111.27. 

■' - — premier, III. 28. 

Seijeanty, grand, II. 73. 

" - — , petit, 11.81. 

Servants, 1. 423. 

, battery of, IIL 142. 

— , embezzling their masters’ goods, 

IV. 230, 231. 

, firing houses by negligence, I . 
431. IV. 222. 

larciny by, IV. 230. 

master when answerable for, 1. 
450,451. III. 154. 

, retainer of, 1. 425. 

tax on, I. 327. 

Service, feodal, II. 54. 

, hariot, 11. 422. 

— — , military, to a foreign state, IV. 1 5 1 
— ■ , selUemeni by hiring, and, 1. 364. 

Session, great, of Wales, III. 77. 

of gaol-delivery, IV.iii. 

oyer and terminer, IV. i. 

— — parliament, 1. 186,187. 

quarter, IV. 271. 274. 

— -, quarter, division of IV. 272. 

— , special, — , IV. 273. 

, petty, ,ibid. 

Set off, III. 304. IV. 442. 

, in bankruptcy, 11.488. 

Settlement, act of, 1. 128. 216. IV. 440. 
Settlements of the poor, 1.362. 

Several fishery, II. 39. 

Severalty, estates in, II. 179. 

Severance of jointure, IL 1 86, 

Severity of punishment, IV. 16. 

Sewers, commissioners of, IIL 73. 
Sextons, I. 395. 

Sheep, &c. stealing or killing with inten 
to steal, IV. 259. 

Shepway, court of, III. 79. 

Sheriff, 1. 117.539. IV. 292.413.428. 

— — , to what extent re^onsible, L 345 

, pocket, cannot be compelled i 

1.342. 

Sheriff’s court in London, III, 80. 

tourn, IV. 273. 41 1. 424. 

Shewers, 111.358. 

Shifting use, 11. 335. 

Ship-money, IV. 437. 

Ships in drstress, plundering them, 1. 
iV. 2.35. 239. 

, maliciously destroying, L 293. 

245. 

Shire, 1.116. 

Shooting at another, IV.507. 



INDEX. 


Shop«l>odiu9 111, 

Shrubs, destroying IV. 34e. 

, , stealing of, IV. 253. 

Shroud, stealing pf, II, 429. IV. 235.* 

Si fecerit te securum, III. 274,. ix. 

I^et, privy, 11.547. 

Signifkavit, writ of, III, 102. 

Signing of deeds, II. 505. ill xiiw xiii. 
Sign-manual, II. 547. 

forging it, IV. 89. 

Similitude of hand*writing, IV. 558. 
Simony, 1. 389. 393. II. 278. IV. 62. 
Simple contract; debt by, II. 465. 

, larciny, IV. 229. 

Sine-cure, 1. 586. 

Single bond, II. 340. 

combat, IV. 346. 

^ voucher, II. xni. 

Sinking fund, 1. 532. 

Si non omnes, III, 50* 

Sittings, III. 59* 

Six clerks in chancery, III. 443. 

Sixpenny deduction from pensions, &c. 
I. 527. 

Slander, HI. 123. 

— - — , distinction betweai oral and ivrit- 

III. 126. 

■ " , repetition of, 111. 125. 

*, of title. 111. 124. 

Slavery, 1.418.423. 

, estabUshed hy local law only, 
1. 127. 425. 

Slaves, 1. 127. 

Sledge, IV. 92. 377. 

Sluices on rivers, destroying, IV. 144. 
Small debts, courts for. 111. 81. IV. 441. 

— — , tithes, 1. 588. 

— mode of recovery. 111. 89. 

Smoke-farthings, 1.325. 

Smuggling, 1. 318. IV. 154. 

Socage, II. 79. IV. 409. 

— , free and common, II. 79. 

, guardian, 1.461. 

— , villein, II. 98. 

Society, it’s nature, I. 47. 

Sodomy, IV. 215. 

Sodor and Man, bishopric of, I. lOG. 1 12. 
Sojonfnment, settlement by, 1. 362. 
Sokeman's,' II. lOO. 

Soldiers, 1. 408. 

, wandering, IV. 164. 

Sole corporations, 1.469. 

.Solicitor, III. 26. 

-, general. III. 27. 

Son Bsuiult demesne, HI. 120.^06. 
Sophia, princess, heirs of her body, 1. 217. 
^rcery, 1V.60. 

Sovereignty, 1. 49. 

, of the king, 1.241. ^ 


South-sea company, nmbehaviour of it’s 
officers, IV* 234. 

— fund, 1.334. 

Speaker of each houfe of parliament, 
I. 181. 

' ' « of House of Commons, how nonsh 

noted and approved, h ISl* 

Speaking with prosecutor, rV.363. 

Special administration, 11. 506* 

bail. III. 287. xxiv. 

' ' - bailiff, 1. 345. 

■ bastardy, L 454. 

-case, 111.378. 

damage, II. 220. 

demurrer, HI. 315. 

imparlance. III. 301 . 

jury, III. 357. 

— matter in evidence. III. 306. 

■ occupant, 11. 259. 

plea, III. 305. 

property, 11. 391. 

session, IV. 272. 

statute, I. 86. 

tail, II. 113. 

verdict. III. 377. IV. 361. 

warrant, IV. 291. 

Specialty, debt by, 11.465. III. 155. 
Specific le^cies, II. 512. 

T^f in equity, III. 458. 

Spiriting away men and children, IV. 219. 
Spiritum corporations, L 470. 

court. III. 61. 

Spiritualities, guardian of, 1. 380. 
Spoliation, 111.90. 

Sponsio judicialis, III. 452, 

Springing uses, II. 334. 

Squilw, fv. 168. 

Stabbing, IV. 193. 

Stage plays, IV. 167. 

Stake driven through the body, IV. 190. 
.Stamp duties, 1.324. 

on law proceedings repealed, 1.324. 

Stamping of deeds, II, 297. iii. xii, xiii. 
Stamps, forging of, IV. 249. 

Standard of coin, 1. 278. 

'■■■■■■ weights and measures, I. 274, 

275. IV. 275. 

Stannary courts, 111.80. 

Staple com modides, 1.315. 

Starebamber, court of, I. 2.'5a III. 

IV. 266.310.429.433.437. 

Starrs, II. 342. IV. 266. 

Stated damages, III. 435. 

State lottery, IV. 168* 

Statham, 1. 72. 

Statute, 1. 85. 

,yrow fvkat.dale it operates, 1*. 

— , guardian by, 1. 462. 
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Statute inefchwt, 11.160. 289.*n. IV. 436. 

sta|)hi> ll« 160. IV. 428. 

> recognizance in nature of, 
11. 16a542. 1V.461. * 

Statutes of a corporation, I. 475. 
Staundfordci I. 72. 

Staying procecding$^ HI . 56 . 

Stealing an heiress, IV. 208. 

Sterling, 1.278. 

Steward, I. 427. 

, lord high, 111. 38. 

, his court, IV. 261. 

j in parliament, IV. 260. 

26S. 

: ^ of the university, his 

court, IV. 277. 

— ^ of the household. III. 38. 

- , his court, III. 

76. IV. 276. 

Stint, common without, 11.34. Ill 239. 
Stipulatio, 111. 291. 

Stipulation in the admiralty court, 111. 
108. 

Stirpes, distribution per, II* 517. 

, succession in, 11.217. 

Stocks for punishment. IV. 377. 

of descent, male and female, II. 

234. 

Stolen goods, receiving, &c., IV. 132, 238. 

■■ marriages, IV. 209. 

Stoppage, III. 305. 

in traniUUf II, 449. 

Stores, embezzling the king’s, IV. loi. 
Strangers to a fine, 11. 356. 

Striking in the king’s palace or courts of 
justice, IV, 125. 276. 

Study of the law, its discouragements, 
1.51. 

uses, 1. 6. 

" ■■ restrained in London, 

1. 24. 

why neglected in the 
universities, 1. 16. 

Stuld^ng one’s self, II. 291, 292.m, 
Subjection, civil, IV. 28. 

Subinfeudadon, II. 91. 

Subornation of p^ury, IV. 137. 

Subpoena ad testificandum, 111. 569. 

■I duces tecum. 111. 382. 

in equi^, III. 445. 

' " -'S - , its original, 111. 52. 

Subscription of witnesses, fl. 378. 
Subscriptions, unlawful, IV. 1 17. 
Subsequent conditions, II. 154. 

■■■■*- evidence, HI. 403. 454. 455. 
Subsidies, ecclesia^ical, L 312. 

; , lay, 1/308. 5U. IV. 423. 

on exports and imports, 1. 316. 


Subtraction of conjugal rights, HI. 94. 

-legacies, HI. 98. 

rents and services. III. 230. 

tithes, 111.88. 102. 

Succession ab intestate, II. 516. 

to goods and chattels, H. 430. 

; the crown, 1, 197. IV. 440. 

Sufferance, estate at, II. 150. 

Suffrage, who entitl^ to, IT. 171. 
Suggestion for prohibition, HI. 1 13. ' 

, prosecution by, IV. 309. 

Suicide, IV. 189. 

Suit and service, II. 54. ^ 

at law, HI. 116. 

— in equity', HI. 442. 

or witnesses. 111. 295. II. xvii. 

Summary convictions, IV. 280. 

jurisdiction, III. 26. 

Summoners, HI. 279.^ II. xiv. xviit. HI. 
iii. xvi. 

Summons, HI. vii. 

Summons before conviction, IV. 28 1 . 

to parliament, 1. 149, ISO. 

Sumptuary laws, IV. 170. 

Sunday no juridical day, III. 278. 290. 
rior court, suit for less than 40«. in, 
. 36. 

Supersedeas, writ of, I. 553. 

Superseding commissions of bankrupt, II. 
488. 

Superstitious uses, information of, 111. 228. 
Supplemental bill in equity, III. 448. 
Suppletory oath. 111. 371 . 

Supplicavit, IV. 255. 

Supplies, 1. 508. 

Supremacy, IV. 430. 

-, oath of, I. 568. 

■ , refusing it, IV. 1 1 5. 

Supreme magbtrates, 1. 146. 

power, 1. 49. 146. 

Surcharge of common. III. 237, 

Surplus of bankrupts^ effects, II. 487. 

of intestates’ effects, II. 514. 

Sur-rebutter, III. 310. 

Sur-rejoinder, HI. 510. 

Surrender, deed of, II. 326. 

of bankrapt, II. 48 1 . 

copyholds, 11.365. 368. 

Iq the usesof wiU,lh 363. 

■ want of, when aided, 11.363. 

Surveyors of byways, I. 357. 
Surrivorship, IL 183, vii. 

of things personal, II. 599. 

285.n. 

none between partners in 
trttde,l\. 184. 

Suskin, IV. 99. 

Suspension of habeas corpus act, 1. 136.n. 
Sus. per col. IV. 403. 
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Swans, stealing of, II. .'594. IV. 256. 
Swearing, promue, IV. 60. 

w ioUUer onaiior, IV. 60. 

tlie peace, IV. 256. 

Sweinmote, court of, III. 72, 
Sycophants, IV. 236.* 

Syngrapha^ II. 296. 

Synods, 1. 279. 


T 

Tail after possibility of issue extinct, IT. 
124. 

“ female, II. 114. 

general, II. 113. vi. 

male, II. 114. 

— special, 11. 1 13. 

, tenant in, II. 112. 

Tailor common, action against^ HI- 16.^. 
Taking, felonious, IV. 230. 232. 

, unlawful. 111 . 145. 

Tale, or count. III. 293. 

Tales de circumstantibus, III. 365. xiv. 
IV. 3.54. 

ftheir qiiolijicaimiy 

III. 365, 

writ of. III. 364. 

Talionis lex, IV. 12. 

Talliage, I. 311. IV. 419. 426. 

Tariff, I, 314. 

'luxation by the house of commons, 1 . 169. 
Taxes, I. 139. 308. IV. 426. 439. 

, ieiilemcni by payment of, 1.364. . 

their, annual amount, 1. 328. 333. < 

Technical words in indictments, IV. 306. . 
Temporalities of bishops, their custody, 
I. 282. IV, 421. 

■ ' restitu* 

tion, 1.380. IV. 421, 

Tenant, II. 59. 

— to the praecipe, II. 359. 362. 
Tender of emends, III. 16. 

issue. III. 313. 

money, 1. 277. HI. 303. 

oaths, I. 368. IV. 124. 

— , plea of, III. 303. 

Tenement, II. 16. 59. 

, settlement by ren/iag, I. 364. 

■ entailable, fl. 113. 

Tenemental lands, II. 90. 

Tenendum of a deed, II. 298. i. 

Tenths, ecclesiastical, I. 284. IV. 107. 

, temporal, 1. 309. 

Tenure, distorbance of, 111 . 242. 

Tenures, antient, II. 59. 

— , modern, II* 78. 

Term in law, essoign day of. III. 278. 

, first day of, I1I.,278. 


Term in law, original of. III. 275. 

retmms of, lU. 277* 

— - of years, II. 143. iii. vi. IV. 430* 
Terminum qui praeteriit„writ of entry ad, 

III. 276. 18.3. 

Termor, IL 142. 

Terre-tenant, II. 91. 328. 

Test-act, IV. 59. 439. 

Testament, IL 11, 12. 373. 469. 499. IV 
424. 430, 

Testamentary causes, III. 95. 

— guardian, I. 462. II. 88. 
jurisdiction in equity, III 

437. 

spiritua 

courts, 111.97. IV. 421. 

Testamento annexe, administration cun 
11.504. 

Testatum capias. III. 283. xviii. 

Teste of wnts 1.179. Ilf. 274. appenc 
passim. 

Testes, proof of will, per. If. 508. 

, trial per, III. 336, 

Theft, IV. 229. 

, its punishment, IV. 236. * 420. 

Theft-bote, IV. 133. 363. 

Theodosian code, 1.81. 

Things personal, II. 584. 

real, II. 16. 

* rights of, II. 1. 

Threatening letters, IV, 157. 144. 

Threats, HI. 120. 

of accusation, to extort mom 

IV. 136. 242.n. 

Timber, H. 281. 

trees, stealing, IV. 235. 

, destroying, IV. 247. 

-, statutes for encoui'agingthe grotv 
11.34, 

Tippling, IV. 64. 

Tithes, 1.388. II. 24. 

, cognizable in equity, III. 437. 

, of forest land, 111.48. 

, king's prerogative, of discka\ 

from, II. 31. 

, original distribution of, 1.384. 

— ; — , subtraction of, III. 88. 102. 
Tithing, 1, 1 14. IV. 41 1. 

Tithing roan, 1. 115. 406. 

Title of acts of parliament, 1. laj. 

to lands, IL 195. 

, pretended, selling pr biiyi 

IV. 136. 

— - the Crown, 1. 190. 

•- things personal, IL 400. 

Toleration, IV. 52, 53. 440. 

Tolt, writ of, HI. 34. 195. i. 

Tongue, cutring out or dtsablti^, IV. 
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Tonnage, 1. 516« IV; 457. 

Toniura ckrioalii^ IV. 507. 

Torts, Bcdons on, HI. 1 1 7. 

tn France^ IV. 526. 

Toum of the sheH^^ IV. 275« 411. 424. 
Tout temps prist, HI. 305. 

Town, 1.115. 

Trade^ It’s progress in England, IV. 419. 

424. 428. 451, 452. 458. 

— ofiences a^unst, IV. 154. 
ofiensive, IV. 167. 
unlawful exm^dse of, 1.427. IV. 
159.* 

Tradesmen, 1.407. 

, actions against, III. 165. 

Traitors, II. 499. IV. 75. 

Transitory actions, III. 294 
Transitu^ stopptiae m, II. 449. 
Tran^ortation, 1. 157. IV. 371. 377. 401. 

■ returning from, IV. 132. 

571. 

Trantported feUm^ pardon afy IV. 371. 
Travaux forcdi^ IV. 138. 

Traverse of indctment. IV. 35 1 . 

offices, HI. 260. 

plea. III. 512. 

Treason, appeal of IV. 5 14. 

— , high, IV. 75. 5Sl.n. 428. 

— , misprision of, IV. 1 20. 

, petit, IV. 75. 205. 

^ trials in, IV. 551. 440, 

Treasurer, lord high, III. 58. 44. 56. 

— ^ killing him, IV. 84. 

Treasure-trove, 1. 295. 

— concealment of, I. 297. 

IV. 121. 

Treaties, leagues, and alliances, 1. 257. 
Trebucket, IV. 169. 

Trees, destroying, IV. 246, 247. 

, stealing, fV. 255. 

Tresayle, III. 186. 

Trespass, costs in, III. 401. 

* — , afier noticCf HI. 215. 

— , on lands, 111. 208, 209. 

— the case, action of, III. 52. 

122 . 

- vi et armis, action of, III* 
ISO, 121. 125. IBUn. 

Treimassers ab initio, IIL 1 5. 

Trial, IIL 530. IV. 542. 411. 

, dkitiging place of, IV. 265. 

— , in city or town corporate, ibid, 

, adjournment of criminal, IV. 560. 
— — , new, IIL 587. IV. 561. 458. 
Triennial dectkms, L 189.. 455. 

■ — parliamcMs, 1. 1 55. 450. 452. 

TisraQr, d^aial oi, IV. 50. 

Trinoda necessitas, 1.265.557. 11. lbs. 


Triors, lordij, IV. 262, 

of jurors, IIL 965. 

Tripiicatio, IIL 510. 

Trithing, 1. 117. 

Triverbial days, IIL 424. 

Trover and converrion, action ol^ III. 

152. IV. 563,564. 

Truce, breakers of, IV. 68. 

— — , conservators of, IV. 69. 

Trusts, 11.556. V. vi. 

— — , where cognizable, 111.451.459. 
Tub-man, in the excbecquer, IIL 28. 
Tumultuous petitioning, 1. 145. IV. 147. 
Turbary, commuiof, 11.54. 

Turnips, stealing, IV. 255 
Turnpikes, destroying of, IV. 144. 

Tutor, I. 506. 455. 460. 

Twelve tables, laws of, L 80. 

Two witnesses, when necessary, 111.370. 

^ IV. 356. 

Tyranny, I. 126 . 135. 

V U 

Vacancy of the throne, I. 212. 214. 

-•;LordNotHngham*$ 

protest against, I. 214. 

Vacarius, lS)ger, I. 18. 

Vacating records, IV. 128. 

Vacations, IIL 276. ^ 

Vadiiun mortuum, 11. 1 57. 

vivum, 11. 157. 

Vagabonds, IV. 169. 

Vagrants, IV. 1 69. 

, harbouring them, IV. 170. 

Valor beneficiorum, 1. 284. 

— maritagii, 11. 70. 88. 

Valuable considerations, 11. 297. 
Valvasors, 1, 403, 

Vassal, II. 53. 

Ubiquity of the king, I. 270. 

Udal right, II. 45. 

Venpy, beasts o( 11. 41 5. 

Venire facias, writ of, IIL 352. vii, xiii, 
rV. 318 . 351. iii. 

Ventre inspidendo, writ de, 1. 456. 

sa mere, children in, 1. 130. 

Venue, III. 294. 

— — principles of, heal and transitory ^ 
III. 294. 

- when changed, IIL 294. 384. 
Verberation, III. 120. 

Verderors, 111.71. 72. 

Verdict, IIL 377. viii, xiv. IV. 360. iii, vi. 

■, false, lU. 402. IV, 140. 

Verge of the court, IIL 76. IV. 276. 
Vert,vem8on, and covert, injuries to, HI. 7 1 . 
Vested legar^, II. 515. 

—— remainder, IL 168. 
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Vetitum xuunium^ III. 149. 

Vicar, 1, 587. 

Vicarages, when established, 1. 58 7. IV. 498. 
Vicarial tithes, 1. .?88. 

Vice*admiralty courts, III. 69. 

— — Chancellor f III. 56. 

Vicinage, common because of, 11. 55. 
Vicineto, jury de, 111. 585. 

Vicontiel writs. 111. 958. 

Vidames, 1. 405. 

View by jurors. III. 999. 558. 

— of frankpledge, IV. 979. 

Vill, 1. 114. 

Villein, II. 92. IV. 420. 

in g^oss, II. 95. 

— " regardsmt, II. 95. 

— services, 11.61. 

socage, 11.61. 98. 

Villenage, II. 89. 92. 

!d, 11.98. 

-,*purc, ll. 61. 90. 

Villenous judgment, IV. 156. 

Vinculo matnmonii, divorcee, III. 94. 
Viner, Mr., his institution, 1. 27. 

Vinerian Statutes^ 1. 28. 

Violating the queen, See, 1. 222, 225, IV. 
81. 

Violent presumption. III. 571. 

Virge, tenant by, II. 148. 

Virgin Mary, a civilian and canonist, 1. 21. 
Viscount, 1.598. 

Visitation books of heralds, 111. 105. 
Visitor, L 480. 

— of civil corporations, 1. 48 1 . 
colleges, 1. 489. 

hospitals, 1. 482. 

Visn4, III. 294. IV. 550. 

Vivo vadio, estate in, II. 157. 

Umpire, IIL 16. 

Unanimity of juries, 111.576. IV. 414, 
Uncertainty of the law. III. 5^. 

Uncore prist, 111. 505. 

Undersheriff, 1. 545. 

- General deputy of I, 

545. 

Underwoo^ stealing, IV. 255. 

Union, articles of, f. 96. 

of Great Britain, U 95. IV. 427. 

440. 

Unities of joint estates, II. 180. 
UtdversHates, I. 469. 

?rl. 471. 

burgesses of^ 1. 174, 

— — ^ chancellor of, his certiheate, 
III. 555. 

courts of. III. 85. 85.11. IV. 277. 
righto^ topopishrudvowsons, 

n. Study of the law in, 1. 26. 

.IT. 


Unknown persons, iareiny from,. IV. SS$* 
559. 

Unmarried Women pregMnt^ 1. 565. 

, , , — exammtfon of^ I. 458. 

- punishment of Und. 

Voir dire, oath of, IIL 552. 

Voluntary conveyance, II. 296. 

escape, III. 415, IV. 150. 

——jurisdiction. III. 66. 

manslaughter, IV. 191, 

oaths, IV. 157. 

'■ — waste, II. 281. 

Vouchee, in recoveries, 11. 558.xviti. 
Voucher, III, 500. 

in recoveries, III. 558 .xvili. 

Uses, 11.137. 271.527. III. 52. .IV. 427. 
429, 45D. 

, covenant to stand seised to, 11. 558^. 

, deeds to lead or declare, II. 539.565, 

ix. X. 

, statute of, II. 552. IV. 430. 

Usu capio, 11.264. 

Usurpation of advowson. III. 242. 

franchises or offices, HI- 

262. 

Usura maritima, 11. 458. 

Usury, II. 454. IV. 116. 156. 172.«. 

Usus fructus, II. 527. 

Uterinus frater, II. 252. 

Uttering false money, IV. 89, 90. 

Vulgaris purgatib, IV.342. 


W 

Wager of battel, III.557.‘559. iv. IV\548. 
418. 421.424. 

law. III. 34 1 . IV. 4 1 4. 424. 

Wagering policies, II. 460. 

Wages of members of parliament, 1 . 174, 

servants, 1. 428. 

Waifs, I. 297. 

Wainage, IV. 379. 

IV edviftg of women. III. 284. 

Wales, I.‘ 95. IV. 427. 451. 

courts of, III. 7 7. 

' part of En^nd, 1. 99. 

, prince of, 1. 225. 

■ conmassing and imagining 

his death, 1. 223. IV. 76. 

, princess of, 1. 223. 

' ■ violating her, 1^ 225. 

IV. 81. 

Walter ^rrel, IV. 79. \ 

W andering soldiers and marlnei^i; IV. 1 64 . 
Want, IV. 51. 

Wapentakes, 1. 116. 

War and p^ce, right of midtlng, 1. 257. 
IV. 72.11. 


0 0 
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War, article$ of, 1. 415., 

levying a^inst the king, I V. 8 1 . 

Ward by cohstablesj &c., 1.556. IV. 292. 
426. 

Wards and liveries, court of, IIT^ 258. 

^ - ' ' ' ■ — Mohen ^tablithed^ II. 

69. - - 

Wardship in chivalry, II. 67. IV. 418. 420, 
421. 

copyholds, II. 97, 98.«. 

socage, 11.87 

of females how affected hy 

marriage, II. 67. 

Warrant, 1. 137. IV. 290. 

^ of attorney, to confess judgment, 
111.597. 

W’arrantia Chartae, III. 500. 

Warranty of chattels personal, II. 451. 

— goods sold, III. 166. 

lands, II. 500. i. xv. xviii* 

Warren, beasts and fowls of, II. 58. 
robbery of, IV. 256. 

■ ,in disguise, IV. 144. 
Waste, 11^1. III. 225.229.n. 

— — , how prevented in equity, II. 285.w. 
III. 458. 

impeachment of, II. 285. 
land, II . 14.90. 

■,writ of, III.227. 

-, action of, III. 22.5. 
prohibition of. III. 227. 

Watch, 1.556. JV. 292. 426. 

Water, II. 14.18«n. 

Watermen overloading their boats, IV. 
192. 

Water-ordeal, IV.342. 

Ways, 11.35. 

— — of necessity, II. 56. 

^—private, if. 36. 

- and means, committee of, 1. 507. 

— , disturbance of. III. 241. 

% rv. 515. 415. 

Weights' and measures, 1. 274. ly, 275. 

424. 

— ^taiutefor unifoimity 

of, 1. 276. 

false, IV. 159. 

Weregild, IV. 188. 515. 415. 

Wells, property in, II. 5. 

West-S^on-iage, 1. 65. IV. 41 2. 

WhaJes, property of, 1. 22i. 

Wharfs, 1. 264. 

Whipping, IV. 572.577. . 

White rents, IL 45. 

Whole blood, IJ. 227. 

Widow’s chamber, 11.518. 

Wife, 1. 455. 

— battery of. III. 140. 

I—, Tfgwvalof tomaidensettlementf 


Will, defect of, IV. 20. , • 

, estates at, II. 145. 

, may stUl be created, I 

147. 

of the lord, II. 95. 147. 

, vitious,lV.21. . 

Wills and testaments^ II. 11, 12.375. 48f 
499. IV. 424. 430. 

, avoiding, II. 505. 

■ — ■, revocation of, ibid. 

William 1st, •his laws, IV. 420. 

submission to Rome, IV.IOJ 

Winchester measure, 1. 274.' 

Window tax, 1. 525< ' ' 

Wine, adulteration of, IV. 162* 

licences,.!. 289. 

Witchcraft, IV. 60. 436. 

Withdrawing from allegiance, iV. 87* 

— record. III. 558. 

Witherna.m, III. 129. 146. 415. 

Witnesses, III. 569. 

children, W,2\ A, 

- for prisoners; IV. 559. 441* 

, tampering with, IV. 126. 

, their expenses, 111.569. 1 V.562 

= to deeds, 11,307. 

, wills, II. 501. '' 

, trial by, III. 556. 

>, two, where necessary, III.37C 
IV. 550* 

Wittena-geraote, 1.148. IV. 412. 
Women, appeals by, IV* 424* 

children, stealing or seduction o 

IV. 209. 

guilty of clergyable felonies, H 

569. 

jury of, III. 562. IV. 595. 
Woodmote, court of, III. 7 1 . 
Wood-stealing, IV. 255. 

Wool, &c. transporting, IV. 154. 428. 
Woollen, statute for burying in, repealei 
1.126. 

Words, action for, III. 125. 

— costs in actions for, 111.401. 

, treasonable, IV. 79* 

Workhouse, IV. 370. 

Worthiest of blood, 11.215* 

Wounding, III, 121. IV. 216. 

Wreck, 1.291. 11.14. III. 106. IV. 235. 
Writ, III. 275. 

close, IL 546. 

of election to parliament, 1. 177. 

' ' ■ — - " , when n 

tumahle, 1. 149. 

of inquiry, III. 598. 

, assigning breaches in, III. 598. 

of peerage, !• 400. 

, patent, II. 546. 

Writs, forms of, III. 51. 185. 275. IV* 
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Writing of a deed, 11.297. 
— treason by, IV. 80* 
Writings, stealing of, IV. 254. 
Written conveyances, II. 297. 

-evidence, III. 568. 

Wrongs, 1. 122. 

, private, III. 2. 

, public, rV. 1 . 


Y 

Year, II. 140. 

and day, in appeals of death, IV. .51 5. 

53S. 


Year and day, in contmual claun, IH.175. 

— cop 3 rbold forfeiture, II. 

284. 

estrays, 1.297. 
fines, 11.554. 
murder, IV. 197. 306. 
wrecks, 1.292. 

— , day, and waste, II. 252. IVJ. 385. 
Yearbooks, 1.72. 

Years, estates for, II. 140. 

‘ forfeited to the crown hy 

conviction of felony ^ II. 1 55. 

Yeomen, 1. 406 

York, custom of the province of, II. 518 r 


THE END. 
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